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ERRATA. 


In 51 Texas Report, page 109, Congdon & Ailsworth v. H. W. Monroe & 
Co. is reported as having been tried before Hon. Everett Lewis, when in fact 
it was tried before Hon. John P. White. 
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SUPREME COURT OF TEXAS, 


GALVESTON TERM, 1880. 





D. Harris, ADMINISTRATOR OF ESTATE OF JonNN O. WHITFIELD, 
v. J. H. Cari. 


TRESPASS TO TRY TITLE—LACHES—EQUITY.—In trespass to try title, 
brought in 1874, the plaintiff’s petition, formal in other respects, 
alleged a contract made in 1856 by his intestate to convey the land 
on the payment of the purchasc-money notes by the vendee; that 
the vendee died, and the defendant, with notice that the purchase- 
money was unpaid, bought at administrator’s sale; that possession 
was taken by the vendee, and, though not adverse, was continued by 
those claiming under her; that a new purchase-money note was exe- 
cuted by the vendee in 1860, which remained unpaid, and that the 

9 same was presented and allowed as a claim against the estate of the 
vendee, ** to be paid when title is perfected.”’ The defendant demurred, 
and pleaded the act of the plaintiff in procuring an allowance of the 
claim, as a creditor of the estate, in estoppel of his right to maintain 
a suit for the land: Held— 

1. That the superior title remained in the heirs and legal repre- 
sentatives of the vendor, and the petition was sufficient to support 
an action of trespass to try title. 

2. The legal title to the estate carried with it a legal right to the 
land. 

3. Whatever may have been the laches of the legal representa- 
tives of the vendor in enforcing a lien on the land, one represent- 
ing the purchaser. could not retain the land without making fulk - 
payment. . 

4, Before the defendant can ask equity, he must do equity. 

5. Distinguished from the former case between the same parties 
in 37 Tex., 581; from Roeder v. Robson, 20 Tex., 754, and from 
Estell v. Cole, 52 'l'ex., 170. . 


AppEAL from Waller. ‘Tried below before the Hon. W. H. 
Burkhart. 
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Tlarris v. CATLIN. [Galveston Term, 





Statement of the case. 





Suit by Douglass Harris, as administrator of the estate of 
John O. Whitfield, deceased, against J. TH. Catlin and P. FH. 
Swearingen, as administrator of the estate of Sarah S. Kirby, 
in trespass to try title to about seven hundred acres of land. 
The petition was filed the 14th of April, 1874. In December, 
1871, Swearingen disclaimed. 

Catlin, in May, 1875, answered by plea of not guilty, and 
pleaded specially that he was a purchaser at administrator’s 
sale of the estate of Sarah 8. Kirby, deceased, on the 3d day 
of August, 1869, made by virtue of an order of the County 
Court having jurisdiction; that Sarah 8. Kirby and John O. 
Whitfield, during their life-time, on the 16th day of December, 
1856, entered into a written contract* for the sale of the land 
to her, and that she went into possession of the same under 
that agreement and continued in possession up to the time of 
her death, on the 10th day of September, 1862; that her ad- 
ministrators had continued possession up to the date of the 
sale and purchase by appellee, and set out a copy of the agree- 
ment in his answer; that Sarah 8. Kirby complied with the * 
terms of the agreement by the payment of the purchase-money, 
but that he was unable to prove payment, and asked, on ac- 
count of the lapse of time, that the payment be presumed; 
that Whitfield died May 10, 1863; that his last will was pro- 
bated in July following; that the administration of his estate 
has been uninterrupted up to the present time; that no claim 
had ever been presented by said Whitfield in his life-time, or 
by his executor or administrator, against the estate of Sarah 
8. Kirby, for any portion of the purchase-money for the land, 
and prayed judgment quieting his title and possession. 

Appellant replied and admitted that Sarah 8. Kirby went 
into possession of the land about the time alleged by the de- 
fendant, to wit, about the Ist of January, 1857, under the 
agreement of purchase; that she continued her possession up 





*The terms of the sale will sufficiently appear in the statement of a case 
between the same parties in 37 Tex., 581. 
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Statement of the case. 


to the time of her death, at the date named by defendant, and 
that her administrator continued to possess the same up to the 
time of his death, which oeceurred in the year 1865, but denied 
that possession was adverse to Whitfield or his executor or 
administrator, and also denied that Sarah 8. Kirby or her ad- 
ministrator ever complied with the agreement by paying the 
purchase-money for the land; that Whitfield died in May, 
1863, and that his last will was probated as alleged by defend- 
ant; that although Sarah 8. Kirby failed to pay the purchase- 
money when due, yet the agreement was not revoked or dis- 
affirmed by Whitfield during his life-time; that after the death 
of Sarah 8. Kirby, Jared E. Kirby, her son and business man- 
ager, and with whom she had resided for several years next 
before her death, was appointed administrator of her estate, 
and that Thomas B. White, who was a son-in-law of Sarah 8. 
Kirby, was the executor of Whitfield’s will; that Jared E. 
Kirby and White did not disafiirm the agreement, but recog- 
nized the same as subsisting during their administration of the 
‘estate respectively. 

Appellant further alleged that on the 24th day of May, 1860, 
Sarah 8. Kirby executed to Whitfield her promissory note for 
$3,351.56 for a part of the purchase-money for the land, which 
is still unpaid and in the possession of plaintiff, and produced 
the same in court; that on the 2d day of December, 1863, 
White presented that note duly authenticated to Jared FE. 
Kirby for allowance, and that Iirby indorsed a qualified al- 
lowance on the same, as follows, viz.: ** December 2, 1863. 
The above claim was this day presented, and I allow the same 
as a just claim against the estate of Sarah 8. Kirby, deceased, 
to be paid when title is perfected to said estate for seven hun- 
dred and odd acres of land. E. Brazos, Austin county. Jared 
KE. Kirby, administrator,” &c. 

Upon the claim also appeared the following indorsement, 
viz.: “ Examined, approved, and ordered to be paid in due 
course of administration. February 28. J. TH. Catlin, chief 
justice, Austin county.” 
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Statement of the case. 


Appellant further alleged that in the year 1865 J. E. Kirby 
died, and soon thereafter P. IL Swearingen was appointed 
administrator de honis non of the estate of Sarah 8S. Kirby, de- 
ceased; that in the year 1866 all the buildings and fencing 
were removed from the land and the possession thereof en- 
tirely abandoned and never resumed until sold to defendant ; 
that Thomas Bb. White resigned the executorship, and appel- 
lant was thereafter appointed administrator of Whitfield’s es- 
tate; that the estate of Sarah 8. Kirby turned out to be hope- 
lessly insolvent; that Swearingen refused to pay the claim, 
and applied to the County Court for an order to sell the land 
as the property of his intestate’s estate; that about the same 
time appellant brought suit against Swearingen for the land; * 
that during the pendency of the suit the order of sale was 
granted and the land sold and purchased by appellee at the 
price of ten cents per acre; that at and before that sale appel- 
lee was notified of the claim of Whitfield’s estate to said land, 
and was charged with full notice, actual and constructive, of 
the condition of the title. 

Plaintiff also relinquished all claim against the estate of 
Sarah 8. Kirby, if any he ever acquired by reason of the con- 
ditional allowance of the claim, but offered to make a convey- 
ance to defendant of the land if he would pay the purchase- 
money due. 

On the 14th of January, 1878, the heirs of John O. Whit- 
field, deceased, were made parties plaintiff on their own appli- 
eation, and adopted the pleadings of their co-plaintitt. 

On the 10th day of April, 1879, the appellee filed general 
and special exceptions to plaintiff’s pleadings, upon the ground 
chiefly that the plaintiff had elected to have the claim for the 
purchase-money allowed and approved as a claim against the 
estate of Sarah 8. Kirby, thereby making himself a judgment 
creditor of her estate without asserting a lien on the land, and 





*See 37 Tex., 581. 





























1880. ] Harris v. CATLIN. 5 





Argument for the appellant. 


that he was thereby estopped from maintaining a suit for the 
land. 

The defendant’s exceptions were sustained and the suit dis- 
missed by the court. 

The only assignment of error was, that the court erred in 
sustaining the defendant’s exception to plaintiff’s cause of 
action and dismissing the suit. 


C. A. Harris and B. F. Elliott, for appellant. 

[. The title to the land did not pass to Mrs. Kirby. At 
most, she only acquired an equity, and appellee did not acquire 
by his purchase any greater right or title than the estate of 
Mrs. Kirby possessed at the time of the administrator’s sale, 
viz., the right to enforce the agreement upon payment of the 
purchase-money. (Browning rv. Estes, 3 Tex., 462; Estes v. 
Browning, 11 Tex., 237; The Howards v. Davis, 6 Tex., 182; 
Dunlap v. Wright, 11 Tex., 597; Herrington ¢. Williams, 31 
Tex., 462.) 

If. In an executory contract for the sale of land, the vendor 
is not bound to enforee the vendor's lien on the land, but may 
recover the land, if not paid for, by virtne of his superior title ; 
and the fact that Mrs. Kirby had died, and an administration 
was opened on her estate, could not necessitate the enforce- 
ment of the lien by Whitfield or his executor. All that could 
be required of him was to put the claim in such authentic form 


asx the law required, and thereby afford the administrator of 


Mrs. Kirby’s estate an opportunity to pay it and seeure the 
title to the land. (Robertson’s Administratrix +. Paul.16 Tex., 
472.) 

IfI. At the time of the agreement to sell the land, Whitfield 
eleeted to take the purchase-money and convey the land, which 
was binding on him as long as the contract was recognized as 
in foree, and the default of Mrs. Kirby to pay the purchase- 
money at maturity did not put an end to the agreement, or 
require Whitfield or his executor to make a final election to 
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Argument for the appellee. 


pursue the money or the land. (Hild v. Linne, 45 Tex., 477; 
Walker v. Emerson, 20 Tex., 711.) 

IV. The agreement was a binding obligation from the time 
it was entered into, as long as it was not affirmed; and no 
effort on the part of Whitfield’s executor to enforee payment 
of the purchase-money would estop him from afterwards dis- 
affirming the contract and recovering the land by virtue of 
his superior title, if defeated in the collection of the purchase- 
money by any act or default of Mrs. Kirby or her legal repre- 
sentative. (Lander v. Rounsaville, 12 Tex., 198; Roberts r. 
Lovejoy, 25 Tex. Supp., 437; Baker v. Ramey, 27 Tex., 52.) 

V. If the executor of Whitfield’s estate could not pursue 
the purchase-money and the land at the same time, he might 
pursue the purchase-money in accordance with the contract of 
sale, as long as there was any hope of getting it; and if de- 
feated, he might relinquish any supposed right he might have 
acquired against Mrs. Kirby’s estate in pursuit of the purchase- 
money and claim the land, and he will not be estopped from 
doing this, when it is not shown that he has obtained any 
advantage, or that the administrator of Mrs. Kirby’s estate, or 
the defendant, was misled or prejudiced thereby. (Thomas v. 
Groesbeck, 40 Tex., 530.) 


A. Chesley and N. Holland, for appellee. 

I. In the ease at bar it is virtually conceded by the plead- 
ings that about two-thirds of the purchase-money for the land 
in controversy was paid during the life-time of Mrs. Sarah 8. 
Kirby, and at her death White, the administrator of the vendor, 
Whitfield, under the probate law of Texas, was not authorized 
to bring suit for the land itself, so long as his remedy for the 
enforcement of his claim against the land in the Probate Court 
was available, and particularly when a lar 
purchase-money had been paid. (Thomas v. Beaton, 25 Tex. 
Supp., 318; ILerman’s Law of Estoppels, see. 475.) 

If. The condition in the allowance of the claim by the 
administrator of the Kirby estate was nugatory, and did not 


ge portion of the 


Oo 
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Argument for the appellee. 


impair its validity as a judgment against the estate of Mrs. 
Kirby. (Paschal’s Dig., art. 1511.) 

If the condition in the allowance had any foree whatever, 
appellant is estopped from objecting to the same by having 
presented the claim to and obtaining the approval of the chief 
justice. 

The approval of the chief justice and the order that the 
claim be paid in due course of administration established its 
validity as a claim against the estate. 

IIIf. Coneeding that at or after the death of Mrs. Kirby the 
administrator of the Whitfield estate, as the holder of the 
vendor’s-lien note for a portion of the purchase-money, had 
a legal right to sue for the land, yet, having elected to get the 
note allowed and approved as a claim against her estate, that 
election was final, and he was bound to follow out his remedy 
for the enforcement of his claim in the Probate Court, and he 
was thereby estopped from abandoning the remedy of his first 
choice and bringing a suit of ejectment for the land. (Tarris 
rv. Catlin, 37 Tex., 581; Ierman’s Law of Estoppels, see. 470— 
476; 2 Smith’s Lead. Cas., 6th Am. ed., pp. 210-212, and cases 
cited; Butler v. Hildreth, 5 Mete., 49.) 

Appellant’s remedy was ample in the Probate Court, and his 
long acquiescence in the remedy of his first choice is an addi- 
tional reason why he should not be permitted to abandon it. 

LV. The cdemurrers of defendant in the court below were 
properly sustained, 

As to right of administrator to sue without authority of 
Probate Court, see 15th Laws, see. 10, p. 112. 

As to remedies of lien holders in the Probate Court, see, 
Paschal’s Dig., art. 1319, and authorities cited. 

As to election of remedies. (Roeder ¢. Robson, 20 Tex., 
765. 

As to an administrator’s sale divesting the lien upon the 
property sold and transferring it to the proceeds. (Paschal’s 
Dig., art. 13819; 45 Ga., 585; 46 Ga., 389; 49 Ga., 274; 56 
Ga., 444.) 
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Opinion of the court. 





Goutp, Associate Justice.—The superior title to the land 
sued for remained in the heirs and representatives of the estate 
of Whitfield, and their petition showing that fact was sufficient 
to support an action for the recovery of the land, unless it also 
disclosed some legal or equitable defense. 

The legal title of the estate carried with it a legal right to 
the land, and in asking the enforcement of that right appel- 
lant sought no equitable relief. 

The averments of the petition show that the recovery of the 
land is sought for, not for the purpose of rescinding the con- 
tract and enforcing a forfeiture of payments made, but for the 
purpose of compelling either the performance of the contract | 
i by the payment of the balance of the purchase-money, or the 
1 return of the land. 

i Whatever may have been the laches of the representatives 
of the estate of Whitfield in enforcing a lien on the land, it 
was inequitable in the purchaser, or any one standing in her 
stead, to retain the land without making full payment. If the 
defendant relies on the partial payments, and the election and 
efforts to collect the balance, as entitling him to the privilege 
of paying the balance and holding the land, the petition prof- 
| fers him that privilege. Those facts, or the laches of plaintiff, 
give him no right, legal or equitable, to retain the land dis- 
charged from all demands of Whitfield’s estate. 

It may be that the partial payments, in connection with facts 
excusing the failure to make further payments, might entitle 
defendant to some equitable relief sought by him, and accom- 
panied by a proffer on his part to do equity to plaintiff. In order 

_ to entitle himself to equitable relief, defendant must himself 
do equity. 

The case now before the court differs from the case of Har- 
ris v. Catlin, 37 Tex., 581, and from the case of Thomas r. 
Beaton, 25 Tex. Supp., 321, in that in both of those cases the 
appellants had sought equitable relief, and could only obtain i 
it on the terms of doing equity. It differs also from Roeder 

v. Robson, 20 Tex., 754, and from Estell rv. Cole, 52 Tex., 
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Syllabus. 





170. In each of those cases the vendor claimed a forfeiture 
of payments made. IIfere the plaintiff seeks only to enforce 
the original contract by a legal remedy; and the facts stated 
in the petition, as amended, show no valid reason in law 
or equity for denying the estate the benefit of that remedy. 
(Browning v. Estes, 3 Tex., 463; Estes vr. Browning, 11 Tex., 
237; Lander v. Rounsaville, 12 Tex., 195; Hill v. Still, 19 
Tex., 86; Baker v. Ramey, 27 Tex., 59; Jackson v. Palmer, 
52 Tex.,427.) In many of its features the present case resem- 
bles the one last cited. Under the averments of the petition, 
appellee held only such title as Mrs. Kirby acquired, and held 
the land subject to the superior title of Whitticld’s estate. 

If there was any weight in the objection that the adminis- 
trator, under the statute in force at the time suit was brought, 
should have obtained an order of the Probate Court before 
instituting an action of trespass to try title, that statute had 
been repealed, and afforded no grounds for sustaining the 
exceptions. 

Because the court erred in sustaining exceptions to the peti- 
tion, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 5, 1880.] 





League & Lurxkin v. Witson Davis. 


PLEADING—WAIVER.—In a suit upon a parol contract whieh could not 
be performed within one year from the making thereof, the record 
failed to show that the statute of frauds was invoked as a defense on 
the trial, either by pleading it, by objecting to the admissibility of 
evidence, by asking instructions, or otherwise : J[cld— 

1. That the defendants cannot, on appeal, complain that the 
court did not give them the benefit ofan immunity which they 
failed to claim in time. 

2. The defense of the statute not being set up, or the attention 
of the court called to it, the court was not required to interpose it. 
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3. Ifthe court, under such cireumstanees, gave an erroneous charge 
based on the statute, the defendants, not being injured thereby, 
could not complain. 

4. Having denied the contract, the evidence to establish it might 
have been excluded on objection as insufficient under the statute. 

5. No objection to the evidence being disclosed by the record, 
it will be presumed, in support of Judgment, that no right under 
the statute was asserted. 


Apreat from Galveston. Tried below before the Ton. 
William I. Stewart. 

Suit by Wilson Davis against League & Lufkin, alleging 
that defendants employed him as drummer for their mercantile 
house on the Ist of May, 1876, for one year, to commence Ist 
of May, 1876, and to end Ist of May, 1877, at a salary of 
$3,000 for the year. Davis afterwards amended his petition, 
and alleged that “the contract set forth in his original petition 
was made and entered into by plaintiff and defendants, for the 
employment therein set forth, on the 20th of March, 1876, 
and that in pursuance thereof plaintiff entered upon said em- 
ployment on the Ist of May, 1876, and continued therein 
until the 20th of June, 1876, when he was discharged, as set 
forth in the original petition, whereby he says he was damaged 
$3,000.” 

League & Lufkin in their answer denied that they employed 
Davis for a year, and alleged that on the 17th of April, 1876, 
they employed him at a salary of $250 per month, to com- 
mence on the Ist of May, 1876, and to continue until they 
had finished taking account of their stock; that they finished 
taking account of their stock about the 15th of June, 1876, 
and discharged him on the 20th of June, 1876. By amended 
answer, League & Lufkin denied that they had made the 
contract set out in plaintiff’s original and amended petition 
on the 20th of March, 1876, or at any other time before or 
after that date. 

There was a verdict for plaintiff for $1,683.33; plaintiff 
remitted $333.33, and the court entered judgment for $1,350. 
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Argument for the appellants. 


Defendants filed motion for a new trial, which was overruled, 
and notice of appeal given. 

It nowhere appears in the pleading of the defendants that 
they relied as a defense on the fact that the contract was not 
in writing, and that by its terms it was not to be or could not 
be performed within one year from the making thereof; 
neither was objection urged on that ground to the admission 
of evidence adduced on the trial to establish it. 

The following alleged errors were, among others, assi 
Viz.: 


gned, 

“2. The court erred in the charge; for plaintiff, in his 
amended petition, set out an agreement that could not be per- 
formed within a year from the making thereof, which agree- 
ment defendants denied, and plaintiff failed to prove a valid 
agreement capable of being enforced. 

“3. The court erred in the following charge: ‘If you be- 
lieve from the evidence that there was a yearly contract made 
on the 20th of March, 1876, it would not end on Ist of May, 
1877, but on the 20th of March, 1877, unless in writing.’ ” 


A. R. Campbell, for appellants. 

I. The court erred in the charge; for plaintiff, in his amended 
petition, set out an agreement that could not be performed 
within a year from the making thereof, which agreement de- 
fendants denied, and plaintiff failed to prove a valid agree- 
ment capable of being enforced. 

Wilson Davis, to sustain his allegations, testified that “on 
the 20th of March, 1876, I called on Mr. Lufkin, in the office 
of League & Lufkin, and told him our contract expired on the 
Ist of May following, and that I desired to renew my contract 
for another year, to commence on the Ist of May, 1876, and 
that Lufkin said, «We will want you from Ist of May, 1876.’” 

There was no testimony tending to show that the contract 
Was in writing; all the testimony on the subject referred to 
conversations between the parties. The court in the charge 
instructed the jury, that if they should « find from the evidence 
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that the employment was for a year,” &c., “counting the year 
beginning at the date of the contract and ending twelve months 
after the date of the contract,” &e. (Paschal’s Dig., art. 3875; 
Patton v. Rucker, 29 Tex., 411; Rogers v. Broadnax, 24 Tex., 
542; Dawson v. Miller, 20 Tex., 174; Brock v. Jones, 8 Tex., 
78; Lee v. Hamilton, 12 Tex.,419; Wilson v. Martin, 1 Denio, 
(N. Y.,) 605; Spencer rv. Halstead, Id., 607; Scoggin v. Black- 
well, 36 Ala., 353; Boydell vr. Drummond, 11 East, 156; Ridg- 
way v. Wharton, 3 De G., Maen. & Gor., 689; 2 Pars. on 
Cont., 5th ed., p. 45.) 

II. The court erred in the following charge to the jury: “If 
you believe from the evidence that there was a yearly contract, 
made on the 20th of March, 1876, it would not end on the Ist 
of May, 1877, but on the 20th of March, 1877, unless in writ- 
ing.” 

The contract alleged and testified to was void for not being 
in writing; the statute extends to every agreement that, by its 
terms, is not to be performed within one year from the making 
thereof. This agreement was claimed in the amended petition 
and testimony of plaintiff to have been made on the 20th of 
March, 1876, and it could not be fully performed urtil the 1st 
of May, 1877, which was more than a year from the making. 
(Paschal’s Dig., art. 3875; 2 Pars. on Cont., 5th ed., p. 45; 
Scoggin v. Blackwell, 36 Ala., 355; Boydell v. Drummond, 
11 East, 156; Peter v. Compton, Skinner, 353, decided in 
King’s Bench by Lord Tolt, and the eases collected under that 
one in 1 Smith’s Lead. Cas., side p. 432.) 

Ill. Where, as in this case, the defendant denies the agree- 
ment, he throws on the plaintiff the burden of proving a valid 
agreement capable of being enforced; and if the plaintiff fail 
to prove upon the trial that it was in writing, he must fail in 
his action. (Patton v. Rucker, 29 Tex., 411; Dawson v. Mil- 
ler, 20 Tex., 174.) 


George P. Finlay and M. FE. Kleberq, for appellee. 


I. An error assigned and not presented or insisted upon by 
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appellant or plaintiff in error in his brief, will be regarded as 
abandoned, (Rule 29 of Sup. Ct.) 

II. The assignment that “the court erred in the charge,” is 
too general and vague. The particular charge should be stated. 
«The party should put his finger on the very error.” (Norvell 
v. Phillips, 46 Tex., 162; Roy vr. Bremond, 22 Tex., 626; Tram- 
mell v. McDade, 29 Tex., 362; Iloward v. Colquhoun, 28 Tex., 
143; Seawell v. Lowery, 16 Tex., 51; Thompson v. Thompson, 
12 Tex., 329; Johnson v. Alexander, 14 Tex., 386; Iatchett 
rv. Conner, 30 Tex., 112; Parker v. Nolan, 57 Tex., 86.) 

III. Parties have the right to waive, either openly or tacitly, 
the provisions of the statute of frauds, and appellant having 
done so, his objection comes too late. 

The appellant did not in the court below plead the statute 
of frauds, nor except to the instructions, nor except to the evi- 
dence, nor ask counter-instructions to the jury on the statute 
of frauds. (Paschal’s Dig., arts. 3875, 5876; Erhard v. Calla- 
ghan, 33 Tex., 171.) 

IV. Even if the charge be erroneous, it will not be reversed 
unless exceptions be taken, or counter-charges asked, or proper 
charges suggested in the court below. (Cook v. Wootters, 42 
Tex., 296, and eases cited; Ford 7. McBryde, 45 Tex., 498 ; 
Hall v. O'Malley, 49 Tex., 70.) 

V. The contract set out in the petition is not an entirety, as 
regarded by the common law, but is divisible and subject to 
apportionment. (Meade v. Rutledge, 11 Tex., 44; Hassell r. 
Nutt, 14 Tex., 260; Nations rv. Cudd, 22 Tex., 552.) 

VI. The appellant, on the trial of the case below, having 
failed to plead the statute of frauds, to except to the evidence, or 
to ask instructions on the statute of frauds, tacitly waived the 
statute of frauds, and will not be heard to raise objections to 
the verdict. (Erhard ¢. Callaghan, 33 Tex., 171; Cook v. 
Wootters, 42 Tex., 269; Ford ¢. MeBryde, 45 Tex., 498.) 

The damages are excessive, for there was proof that Davis 


was offered $150 per month and refused to talce it. 


VIL. An error assigned will be considered abandoned unless 
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presented or insisted upon by brief. Besides, the sixth assign- 
ment is too vague and indefinite. (Rule 29 of Sup. Ct.) 


Govtp, Assocrate Justice.—The defendants could waive 
their immunity under the statute of frauds, and unless the 
defense was in some way set up, or called to its attention, the 
court was not required to interpose it. (Brown on Stats. of 
Frauds, sec. 508, and refs.; 1 Dan. Ch. Pr., 4th Am. ed., pp. 
656, 657; Burke v. Haley, 2 Gill., (IIl.,) 614; Gillespie v. Bat- 
tle, 15 Ala., 276; Cozine v. Graham, 2 Paige, 181; Crutch- 
field 7. Donathon, 49 Tex., 696.) 

The record fails to show that the statute of frauds was 
invoked as a defense on the trial, either by pleading it, by 
objecting to the admissibility of evidence, by asking instruc- 
tions, or otherwise. In this state of the record, the defendants 
cannot complain that the court did not give them the benefit 
of an immunity which they do not appear to have claimed in 
time. If the court, of its own motion, gave an erroneous charge 
based on the statute, the defendants were not injured thereby, 
and cannot complain. 

Having denied the contract sued on, the defendants might 
have objected to its establishment by evidence insufficient 
under the statute; but as it does not appear that the objection 
was in any way made until after the trial, it must be presumed, 
in support of the judgment, that no right under the statute was 
asserted. 

The judgment is affirmed. 

AFFIRMED. 


[Opinion delivered March 5, 1880.] 
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A. P. McCormick, ADMINISTRATOR, v. LAurA V. McNEEt. 


HOMESTEAD. — The owner of a homestead executed a note to his in- 
tended wife, in consideration of the marriage, (which was afterwards 
consummated,) and secured it by a mortgage on the homestead. He 
died, leaving the wife surviving, and the only constituent of the fam- 
ily, and by will recognized the mortgage lien and charged the home- 
stead property with its payment: J/eld— 

1. That the widow could elect to retain the homestead, or accept 
the provisions of the will. 

2. That the note was a charge upon the property mortgaged for 
its payment, after it ceased to be a homestead. 

3. ‘That ina suit to enforce her rights, her prayer for a sale of 
the property to satisfy the note, or, in the alternative, for the pos- 
session and title of the property as a homestead, could not preju- 
dice her claim. 

4. Had the note been allowed and paid without sale of the prop- 
erty, the widow would not have been cnutitled to retain possession 
of the homestead, as against others to whom the husband had by 
will bequeathed it; but she was entitled to possession until pay- 
ment of the note, and until then could not be charged with the 
value of its use and occupation. 

5. Minor legatees, not the children of the deceased, who, under 
the will, took no interest in the homestead, were not necessary 
parties in a proceeding against the administrator to enforce the 
rights of the widow. 

6. A decree of the District Court against the administrator of the 
estate, ordering the sale of the property for the payment of the note 
to be made by the sherilf, was error. After establishing the mort- 
gage, the judgmeut creditor should have been remitted to the 
County Court for its satisfaction. 


AppEaL from Brazoria. Tried below before the Hon. Wil- 
liam TH. Burkhart. 

Suit by Laura V. McNeel against A. P. MeCormick, in his 
representative capacity as administrator of the estate of J. G. 


MeNeel, Sr., to establish against the estate a promissory note, 
dated December 28, 1870, executed by J. G. MeNeel, Sr., to 
Laura V. Roane, for the sum of $3,000, with interest at the 
rate of ten per cent. per annum from maturity, due and pay- 
able twelve months after date, and against the other appel- 
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lants, to foreclose a mortgage lien upon two hundred acres of 
land in Brazoria county, Texas, with the improvements thereon 
situated. 

The original petition, filed on the 21st of February, A. D, 
1878, alleged that when the note sued on was executed the 
appellee was a femine-sole, her maiden name being Laura V. 
Roane; that before the maturity of the note she intermarried 
with J. G. MeNeel, Sr.; that MeNeel died during the month 
of August, 1876, leaving no minor children and no daughters, 
but only appellee, his surviving widow, who alone had home- 
stead rights in the land upon which the mortgage was sought 
by this suit to be foreclosed; that she was occupying said 
homestead place with her said husband at the date of his 
death, and has continued to occupy it since; that her husband 
left a will bequeathing said homestead to his grandchildren, 
Georgie and J. G. MeNeel, the minor children of George W. 
MeNeel, deceased, providing that, in the case of their death 
without issue, the same should go to his adult son, J. G. Me- 
Neel, Jr., but that the debt due to and held by appellee—the 
note and mortgage sued upon—should be paid before the 
devisees should take the property bequeathed; that after the 
appointment of appellant A. P. McCormick, as administrator 
of the estate with the will annexed, the note and mortgage 
executed at the same date to secure the same were presented 
to the administrator for allowance and by him rejected, and 
immediately thereafter this suit was filed. The petition sought 
alternative relicf,—to the effect that if, in the judgment of the 
court, she was not entitled to a judgment ‘and foreclosure of 
the lien, then that she should be quieted in the possession and 
enjoyment of the homestead during her life, which was then 
disputed by the adult son, J. G. MceNeel, Jr. 

On the 19th of April, 1878, appellant A. P. MeCormick, 
administrator of said estate, filed his answer, containing the 
following pleas: 1. General demurrer; 2. General denial; 3. 
Statute of limitations; 4. That the appellee’s claim was a charge 
upon the homestead of the testator, and was such at his death, 
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and that the homestead was not assets of said estate in his hands, 
by reason of which the estate was not chargeable with the debt; 
5. That in any event the plaintiff was not entitled to recover 
interest upon the note, she having intermarried with the maker 
thereof. 

On the 19th of April, 1878, appellant J. G. MeNeel, Jr., filed 
his answer, containing the following pleas: 1. General de- 
murrer; 2. General denial; 3. That he was in the lawful and 
rightful occupancy of said two hundred acres of land described 
in the petition, and that he did not recognize plaintiff’s exclu- 
sive right to the possession of said homestead. 

On the 21st of October, 1878, the plaintiff below filed a sup- 
plemental petition, setting up coverture to avoid limitation, 
and further, the metes and bounds of two hundred acres of 
land, and including the improvements of the homestead tract 


of her deceased husband as designated and surveyed off trom 


balance of property belonging to the estate by order of the 
Probate Court, and asking that foreclosure be had upon the 
same. 

On the 24th of October, 1878, the said A. P. McCormick, as 
special guardian of the minors, Georgie and J. G. MeNeel, chil- 
dren of George W. MeNeel, deceased, filed an answer contain- 
ing the following special exceptions, on the grounds (1) that 
the marriage of the maker of the note with the payee thereof 
annulled the note; (2) that the marriage annulled all claims 
for interest on the note; (3) that plaintiff was not entitled to 
interest after the death of her husband without a surrender of 
the homestead, or answering for the reasonable rental value 
thereof; (4) that the plaintiff does not elect, in express terms, 
in the petition, to take under the will of her late husband, and 
that therefore she can claim no benefits thereunder; and (5) 
that the two claims of right and measures of relief sought by 
the petition are repugnant to each other; that the minors are 
the heirs at law of the testator, and, as such, entitled to one-third 
of his descendable estate; that the adult son by a former mar- 
riage, J. G. MeNeel, Jr., as an heir, is entitled to one-third of 
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his estate; that the children of Morgan L. MeNeel, deceased, 
another son by a former marriage—to wit, Annie Reed NeNeel, 
tobert Mills MeNeel, George W. MecNeel, and Morgan I. 
MeNeel, Jr.—are entitled to the remaining third of said estate, 
and suggesting that they were necessary parties to the suit. No 
plea in abatement was filed. 

The remaining portion of the answer avers that the plaintiff, 
on the 28th of December, 1860, before her said marriage, exe- 
cuted a deed relinquishing all claim to the homestead for a 
consideration, fo be paid in money, of $3,000. The note sued 
on was the consideration of the deed of relinquishment. 

On the 22d of May, 1879, Eugene J. Wilson was appointed 
special guardian for the minor defendants, and qualified as 
such. The record shows that the two hundred acres was, at 
the instance of the administrator of the estate of said testator, 
surveyed off and separated from the balance of the property 
belonging to the estate to facilitate the administration of the 
estate. The cause was submitted to the court, and judgment 
rendered in favor of appellee for the amount of the note, with 
interest from maturity, establishing the claim against the estate 
of the testator, and decreeing a foreclosure of the lien upon the 
land against the other defendants; the land to be sold as under 
execution, “and if the proceeds of sale be insufficient to pay 
said debt, then the administrator of said estate to pay the re- 
maining balance out of the assets of said estate in due course 
of administration”; and if the land should sell for an amount 
more than sufficient to pay said debt, the surplus to be paid to 
the devisees under the will. 

The land on which the lien was foreclosed was bequeathed 
to the minor children of G. W. MeNeel, who resided in New 
York. Their interest, however, was dependent on their dis- 
charging the claim of appellee. The minor children of Morgan 
L. MeNeel were not constituents of the family, but resided in 
Georgia. By the terms of the will, the note was made a special 
charge on the land which constituted the homestead. 














1880.] McCormick vr. McNEEL. 19 





Argument for the appellee. 


Eugene J. Wilson and A. E. Stratton, for appellants. 

I. The court erred in overruling the demurrers of defend- 
ant. The homestead not being subject to forced sale, no mort- 
gage lien could exist thereon, or be foreclosed. 

Il. The husband being entitled to control the property of 
wife during coverture, is not chargeable with interest during 
said time upon any funds in his hands belonging to the wife. 

Ifl. The widow of deceased cannot retain the occupaney, 
control, use, and enjoyment of the homestead after the death 
of the deceased, in August, 1876, until the present time, and at 
the same time claim the $3,000 and interest thereon evidenced 
by the note of the deceased, which was executed to her in con- 
sideration of her relinquishment of all claim or interest in said 
homestead, 

IV. The widow of the deceased cannot retain the possession 
and control of the homestead as surviving widow under the 
constitutional provision, and at the same time enforce collec- 
tion of a note and interest thereon which was executed to her 
by her husband, in contemplation of marriage, in consideration 
of her relinquishment of all interest in or claim to said home- 
stead. The assertion of one estops and precludes her from 
enforeing the other. 

V. Where an estate is in process of administration under 
the probate laws, claims against the estate, presented and re- 
jected by the administrator and established by suit in the Dis- 
trict Court, should be certified to the County Court for obsery- 
ance, and the lien established and enforeed through the Probate 
Court by sale made by the administrator under its order, 


A. R. Masterson, for appellee. 

I. An interest-bearing debt due by the husband to the wife, 
contracted before the marriage of the maker with the payee, 
based upon a marriage settlement, cannot be deemed acquests 
and gains of the matrimonial partnership; nor does accruing 
interest upon the debt become community; nor does a per- 
son’s debts become his assets by marriage with the creditor. 





McCormick v. McNeet. [Galveston Term, 





Opinion of the court. 





(Paschal’s arts. 4632, 4641; Rev. Stats., arts. 2847, 
2851.) 

II. When no constituent member of the family remains, 
the homestead exemption ceases to exist, and the property be- 
comes. subject to the debts of the last owner, notwithstanding 
he left children, or other descendants, who were not members 
of his family at the time of his death. (Burns v. Jones, 37 
Tex., 50.) 

Itt. The homestead exemption can only be urged by constit- 
uents of the family entitled to occupy the homestead. (Petty 
v. Barrett, 37 Tex., 84; Burns v. Jones, 37 Tex., 50.) 

IV. The appellants did not tender the money due appellee 
and ask the surrender of the homestead, and without such pay- 
ment they had no right or ownership in said property for the 
court to fix. The surplus of proceeds of sale of the property, 
after paying off appellee’s debt, was adjudged to the appellants, 
the minors Georgie and J. G. MeNeel, as devisees under the 
will. 

V. The appellee, in occupying the homestead of her hus- 
band with him, did so in discharge of her duty as a conjugal 
partner and in performance of the marriage contract, and also 
by his consent, requirement, and approbation, and is not there- 
fore liable for rent, use, or occupation, in offset to her claim 
for interest under the marriage contract. 


VI. A debt against an estate is not invalid because it may 
be secured by lien upon property that does not belong to the 
estate. It was proper to first exhaust the security before look- 
ing to the assets of the estate for payment. The Probate Court 
had no jurisdiction over property not belonging to the. estate. 


Bonner, Assocrate Justice.—Although the contracts of the 
wife in restraint of her right to the homestead, made either in 
contemplation of marriage or after marriage, should be closely 
scrutinized, yet as the wife, in this case, is the only one who 
ean complain, it is not believed that, under the circumstances, 
the court should interfere in her behalf, when, with a full 
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knowledge of all the facts and after the disability of coverture 
is removed, she voluntarily elects to take the provision made 
for her in lieu of the homestead, and not the homestead itself. 

At the time of the marriage settlement, both the husband, 
J. G. MeNeel, Sr., and his intended wife, Laura V. McNeel, 
the appellee, were competent to contract in regard to the 
homestead; and as they composed the only constituents of 
the family then and at his death, others not interested in the 
homestead exemption should not be heard to complain. 

We do not admit that the husband, being the sole constitu- 
ent of the family, could not, as against himself, have incum- 
bered the homestead by a mortgage without power of sale. If 
so, however, still, marriage being a valuable consideration, 
his note therefor was valid in law. The legal effect of Ins 
will made this note a charge upon his homestead after his 
death, and consequently after it had ceased to be his home- 
stead. 

Although this could not ordinarily have been done in favor 
of a third party to the prejudice of the wife, yet, in this case, 
she is the only party interested, and being the beneficiary 
under the will, she could elect either to accept its provisions, 
or retain the homestead privilege. 

That she, in her petition, set out the facts of the case and 
prayed judgment for the note and interest, and a sale of the 
property charged by the will with its payment, to satisfy the 
same, or, in the alternative, for the homestead itself, should not 
prejudice her claim. She was entitled to the one or the other. 

That the husband, even after marriage, could execute a 


valid promissory note to the wife, was expressly decided by 
this court in Hall v. Tall, 52 Tex., 294. 


Ilere, however, the note was given by the husband before 
marriage, and for a valuable consideration, and would stand 
as any other indebtedness against him. 

Whether the interest would be separate property of the 
wife or community property, might depend upon the intention 
of the parties. If intended to be the separate property of the 
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wife, then, as between the parties, this would, under repeated 
decisions of this court, determine its character and make it 
such. (Higgins v. Johnson’s Heirs, 20 Tex., 389; Smith v. 
Boquet, 27 Tex., 575.) 

We think it evident, however, that even had the considera- 
tion of the note been the separate property of the husband or 
community property, it was intended that both the principal 
and interest should become the separate property of Mrs. 
MeNeel. 

If the claim of Mrs. MeNeel had been allowed and _ paid, 
then she evidently could not legally have retained also the 
possession of the homestead ; and if retained under these cir- 
cumstances, she should have been charged with the use and 
occupation. 

Her claim, however, was rejected, and she was forced to 
institute this suit. As before stated, she was entitled to the 
money or to the homestead. Under the circumstances, she 
could not have been required to give up the possession of the 
homestead, as her rights to the same might thereby have been 
prejudiced. It seems that she did not retain the exclusive 
control and benetit of it, and there is no evidence before us 
showing the value of the use and occupation, or that it was of 
any value. Ter claim to have the note and interest paid by a 
sale of the homestead, if necessary, was superior to the interest 
therein of the other devisees, and they could not have lawfully 
deprived her of possession until such payment was made. 

As thus presented by the record, we do not think that Mrs. 
MeNeel should have been charged with the use and oceupa- 
tion, even had there been evidence of its value. 

The minor children of Morgan L. MceNeel were not neces- 
sary parties, and the court did not err in refusing to delay the 
ease until they could be brought in. Under the will they were 
entitled to a specific legacy of certain pension warrants, and 
had no interest whatever in the homestead. Their rights in 
the estate were legally represented by the administrator. 

There was, however, in our opinion, error in so much of the 
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decree as ordered the sale of the homestead to be made under 
the order of the District Court by the sheriff, and not through 
the County Court by the administrator. 

The true rule in such eases is tlius stated by Chief Justice 
Hemphill in Cunningham v. Taylor, 20 Tex., 129: «The better 
opinion seems to be, that the judgment of the District Court 
should merely establish the mortgage, remitting the creditor 
to the County Court for satisfaction of his claim. The policy 
of the statute is, on administration, to subject the whole of the 
estate to the supervision and control of the County Court for 
the payment of debts, the adjustment of the equities and pref- 
erences of creditors, and for the distribution of the property.” 

This is the rule adopted in other cases. (Robertson v. Paul, 
16 Tex., 476; Fortson r. Caldwell, 17 Tex., 629; Boggess v. 
Lilly, 18 Tex., 200; Heath rv. Garrett, 46 Tex., 25; Cannon v. 
MeDaniel, 46 Tex., 316.) 

This is an error, however, which can be corrected without 
remanding the case. (Thorn v. The State, 10 Tex., 295; Heath 
v.. Garrett, 46 Tex., 25.) 

It is accordingly ordered that the Judgment below, so far as 
it decrees the sale of the land by the sheriff, be reversed and 
so reformed that it be certified to the County Court of Bra- 


zoria for enforcement, and that the costs of this appeal be 


adjudged against appellee. 
REVERSED AND REFORMED. 


[Opinion delivered March 5, 1880.] 





A. B. Preticonas v. J. E. CARPENTER ET AL. 


1. JURISDICTION.—One who had obtained judgment against a defendant 
before a justice of the peace, and procured the levy of execution on a 
stock of goods, intervened ina suit pending in the District Court, 
which was brought by another to subject the goods to the satisfaction 
of his mortgage. The intervenor pleaded fraud in the execution of the 
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mortgage. and asked an enforcement of his lien acquired by levy of 
execution. The plaintiff recovered judgment, under which the goods 
were sold and the proceeds paid to the plaintiff. Afterwards, on 
error prosecuted by intervgnor, the judgment was reversed, and the 
intervenor, by amendment, asked a judgment against the plaintiff, 
who had appropriated the goods: Held— 

1. That though intervenor’s claim was for an amount less than 
$500, yet, since the jurisdiction of the District Court attached on 
the original intervention, it thereafter retained jurisdiction to 
finally dispose of the matters in litigation without reference to 
amount. 

2. The controversy was as to the right to priority of payment out 
of the proceeds of the goods, and that question being decided in 
favor of intervenor, the court had authority to direct and enforce 
the final appropriation of the proceeds. ; 

3. The amended plea of intervenor, asking a personal judgment 
against plaintiff, on account of proceeds of sale appropriated by 
him, was not the setting up of a new eause of action which would 
subject his claim to the bar of limitation, but set forth substantially 
the same cause of action. 

4, Intervenor’s rights were not lost by his laches in failing to 
appeal. ‘The lien of intervenor’s levy never having been vacated or 
waived, must be satistied through the personal liability of the plain- 
tiff, who had received the proceeds of sale. 

5. Whatever relief a party is entitled to on reversal, may be 
granted in the same case without resorting to a new suit. 

2. JUDGMENT—RESTITUTION.—A party obtaining through a judgment, 
before reversal, any advantage or benefit, must restore what he ob- 
tained to the other party after the reversal. 


AppEAL from Victoria. Tried below before the Hon. H. 
Clay Pleasants. 
The case is sufficiently stated in the opinion. 


A. B. Peticolas and Glass § Callender, for appellant. 

I. The court had no jurisdiction of the case between the 
plaintiff and intervenors, as made by the intervenors’ amend- 
ed pleading, nor to render personal judgment against him. 
(Const., art. 5, sec. 8.) 





II. The amendment of the intervenors set up a new cause 
of action, which was barred by the statute of limitation of two 
years. 





PETICOLAS v. CARPENTER. 





Argument for the appellant. 





The cause of action against plaintiff accrued, if at all, Feb- 
ruary 3, 1877, when the proceeds of the goods were paid plain- 
tiff by the sheriff. Amended pleas of intervenors were filed 
June 14, 1879. The suit, as originally made by the interven- 
ors, Was a suit to foreclose the lien of their executions against 
Carpenter. 

An amendment setting up a new cause of action may be 
met by the plea of the statute of limitations. (Tenderson v. 
Kissam, 8 Tex., 52; Williams vr. Randon, 10 Tex., 74; The 
Governor v. Burnett, 27 Tex., 37; Wooldridge v. Hathaway, 
45 Tex., 380.) 

III. The lien of the intervenors’ executions having been de- 
clared of no efiect by the judgment of the District Court of 
November 20, 1876, and that judgment not having been sus- 
pended by the perfection of intervenors’ appeal, and the goods 
having been sold under that judgment and the proceeds ap- 
plied as therein ordered, the subsequent reversal of the cause 
by the Supreme Court, on January 21, 1879, did not revive 
the lien of the executions, nor vitiate and render null and void 
that which had been legally done prior to the reversal; nor 
did it have the effect to create a cause of action in favor of the 
intervenors against the plaintiff. Plaintiff’s judgment against 
Carpenter was valid and entitled to satisfaction, and the order 
of sale was, in effect, an execution which could be, and was, 
satisfied out of goods of Carpenter’s which were unincumbered 
and subject to levy. (Mosely v. Gainer, 10 Tex., 393; Castro 
rv. Illies, 22 Tex., 479; Sherrod v. Davis, 17 Ala., 312; Estes 
v. Boothe, 20 Ark., 583; Camp rv. Bancroft, 26 Ga., 393.) 

Plaintiff is not primarily liable to pay the debt sued for by 
intervenors, due them by J. E. Carpenter. 

The debt was primarily a debt due and owing by J. E. Car- 
penter to intervenors, for goods by him purchased of them 


after the plaintiff’s debt was created and his mortgage re- 
corded. The money realized from the sale of the goods was 
applied to the payment of a judgment against Carpenter, and 
the order of sale performed the duties of an ordinary execu- 
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Argument for the appellees. 





tion. The record shows no privity of contract between plain- 
tiff and intervenors, and no promise or agreement by plaintiff 
to pay their debt; nor does it show that Carpenter is insolvent. 
(Paschal’s Dig., art. 3875.) 


Lackey & Stayton, for appellees. 

1. The court had jurisdiction of the cause in the first instance, 
and had full power to administer the property in its custody. 
(Const., art. 5, sec. 8.) It is but the ordinary distribution of a 
fund in possession of the court among creditors. 

Il. Peiser & Co. and Ralph Levy & Co. having caused their 
executions to be levied upon the property in the hands of the 
sheriff while he held the same under the levy made by him of 
the writ of sequestration sued out by the appellant, had an 
interest in the property which authorized them to intervene. 
(Eceles v. Till, 13 Tex., 67.) 

Ill. The amendments filed by the intervenors, A. Peiser 
& Co. and Ralph Levy & Co., did not set up a new cause of 
action, and the statute of limitation did not run against the 
claim of the intervenors. 

IV. The intervenors did not aequire their lien by the judg- 
ment of the District Court, but by the levy of their executions; 
and the failure to give a supersedeas bond did not atiect their 
lien. The reversal of the case by this court fully establishes 
that their liens fully attached, and that they were entitled to 
enough of the proceeds of sale to satisfy their judgment. 

V. The executions of the intervenors being levied and still 
in the hands of the sheriff, and not returnable, at the time the 
appellant caused the sequestered property to be sold under his 
execution, Which issued upon an erroneous judgment, the pro- 
eceds of sale, so far as necessary to pay the judgments of the 
intervenors, should have been paid to them. The appellant 
received the same in his own wrong. 

VI. While the title to the sequestered property sold under 
appellant’s execution passed to the purchaser notwithstanding 
the judgment under which his execution issued was afterwards 
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reversed by this court, yet the proceeds of such sale are as 
completely under the control and direction of the court as was 
the property before the sale thereof, and especially so when 
the proceeds went into the hands of the person in whose favor 
the erroneous judgment was reversed. 


Goutp, Associate Justice.—In 1876 Peticolas sued Car- 
penter on a promissory note, and sequestered a stock of goods 
on which he held a chattel mortgage to secure his note. Sub- 
sequently, A. Peiser & Co. and Ralph Levy, having each ob- 
tained judgments in a Justice’s Court against Carpenter, caused 
their executions to be levied on the same goods, and inter- 


vened in the suit of Peticolas v. Carpenter, denying the valid- 


ity of the mortgage and asking the satisfaction of their judg- 
ments by the enforeement of the lien arising from the levy of 
their executions. The District Court, however, by judgment 
rendered November 20, 1876, upheld the mortgage, directing 
the proceeds of the sequestered goods to be applied first to the 
satisfaction thereof, any surplus remaining thereatter to be 
applied to the demands of intervenors. 

Whilst that judgment was in force, not superseded or ap- 
pealed from, the goods sequestered were sold under an order 
of sale regularly issued in the case of Petieolas r+. Carpenter, 
and the proceeds were paid over to Peticolas, no surplus 
remaining for intervenors, November 4, 1878, intervenors 
prosecuted a writ of error to this court, which resulted in a re- 
versal of the judgment, the mortgage being held, as to them, 
invalid. (50 Tex., 638.) In June, 1879, intervenors filed 
amended pleas of intervention, setting up these facts, and 
seeking to recover of Peticolas the amounts of their respective 
judgments and costs. The facts were agreed on and the ease 
submitted to the court, which gave judgment that Peticolas, 
within ten days after the rising of the court, pay to the sheriff, 
for the intervenors, out of the proceeds of the sale received by 
him, the amounts of their respective judgments and costs, and 
on his failure to do so ordered that execution issue against him, 
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in favor of intervenors, for said amounts. Peticolas brings the 
case here by appeal, presenting the following questions, which 
were all duly raised in the court below: 

Ist. The jurisdiction of the District Court over the case 
stated in the amended pleas of intervention, and its power to 
render a personal judgment against Peticolas, is denied, the 
amount in controversy being less than $500. 

In our opinion, the jurisdiction of the court attached on the 
original intervention of appellees, and the court thereafter 
retained jurisdiction to finally dispose of the matters in litiga- 
tion, without regard to amounts. 

The controversy was as to their respective rights to priority 
of payment out of the proceeds of the goods, and that question 
being finally determined in favor of intervenors, the court had 
authority to direct and enforce the final appropriation of these 
proceeds, as was done. 

2d. It is claimed that the amended pleas of intervention set 
up a new cause of action, which was barred by the statute of 
limitation of two years. 

Our opinion is, that the cause of action was substantially the 
same throughout. The relief sought throughout was that the 
proceeds of the sequestered goods be primarily applied to the 
payment of the executions of intervenors, that right growing 
out of the alleged priority of their lien to an invalid mortgage 
and sequestration. That application of the proceeds was en- 
forced by a personal judgment, authorized and rendered nec- 
essary by the fact that the proceeds have passed into the hands 
of appellant under an order of the court erroneously made. 

3d. It is asserted that the lien of intervenors was lost by 
laches; that, by not prosecuting an appeal, they allowed the 
proceeds to pass regularly into the hands of Peticolas, and 
thereby lost their lien, and that the reversal of the judgment 
did not revive it or create a cause of action in their favor. It 
has been seen, in the statement of the judgment, that it did not 
vacate the execution lien of intervenors, but merely denied 
them priority over the mortgage. By appealing promptly they 
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might have prevented the proceeds from passing into appel- 


lant’s hands, and, not having done so, they permitted the per- 
sonal liability of appellant to be substituted for the proceeds. 
To that extent, their actual lien on the proceeds was lost. But 
the lien itself had never been vacated or waived, and still at- 
tached to the substitute or representative of the proceeds—the 
personal liability of Peticolas. 

The right of intervenors to a writ of error was statutory and 
legal. ILaving procured a reversal of the judgment and an 
adjudication of the question of priority in their favor, they were 
still entitled to have that priority enforced, as it should have 
been on the first trial, in so far as the court still had power to 
do so. 

In Reynolds rv. Harris, 14 Cal., 680, the court say: “The eur- 
rent of authority, broken by only a case or two, goes directly 
to the point that a party obtaining through a judgment, before 
reversal, any advantage or benefit, must return what he got 
to the other party after the reversal.” (See also Woodcock v. 
Bennet, 1 Cowen, 737; Maghee v. Kellogg, 24 Wend., 32; 
Field v. Maghee, 5 Paige, 559; Jones rv. Hacker, 5 Mass., 264; 
Cummings v. Noyes, 10 Mass., 455; Pittsfield +. Barnstead, 
38 N. IL, 115; Bank of U. 8. v. Bank of Washington, 6 Pet., 
19.) 

It has been held by this court, that although a stranger, pur- 
chasing bona fide at an execution sale, takes a title unaffected 
by the subsequent reversal of the judgment, “if the plaintiff 
in execution, or his attorney, is the purchaser, it puts an end 
to his title.” (Stroud rv. Casey, 25 Tex., 754.) 

Where a judgment for debt is reversed after it has been 
enforced by execution, and the case is finally decided in favor 
of defendant, he is certainly entitled to resittution, and in our 
courts it ean hardly be questioned, that whatever relief a party 
becomes entitled to on reversal may be granted in the same 
case without resorting to a new suit. 

The case of Caperton v. M’Corkle, 5 Grat., 177, is more 
analogous to the present, as to the liability of Peticolas, than 
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any other we have found. The parties to that suit had each 
sued out attachments against the effects of one Coalter, the 
attachment of McCorkle & Adams being first levied. On mo- 
tion, the attachment of McCorkle & Adams was quashed, they 
prosecuting an appeal. Carpenter, in the meantime, obtained 
judgment, enforeed his attachment, and received the proceeds, 
When the ease of McCorkle rv. Coalter came back with their 
attachment reinstated, the officer made return of the sale and 
appropriation of the proceeds. They thereupon brought suit 
against Carpenter for money had and received, and their re- 
covery was affirmed. The principal difference here is, that 
the court had all the parties before it, litigating their rights in 
one case, and hence it did not become necessary for interven- 
ors to resort to a separate suit. 
The judgment is affirmed. 
AFFIRMED, 


[Opinion delivered March 5, 1880.] 





Mary SPENCE ET AL. Vv. ALEXANDER McGowan. 


1. DISTINGUISHED—TRESPASS TO TRY TITLE.—See opinion fora discus- 
sion of the distinction between the action of ejectment at common 
law and the statutory action of trespass to try title. 

2. TRESPASS TO TRY TITLE.—The statute permitting a second suit in 
trespass to try title should be strictly construed. 

3. TRESPASS TO TRY TITLE—SECOND ACTION —DISPUTED BOUND- 
ARY.—Though the location of a disputed line between adjacent sur- 

veys may be determined in an action of trespass to try title, yet, when 

the sole object of the suit is to determine the location of the line, and 
there is no question as to the title to either survey, the parties, under 
the former statute, would be entitled to but one adjudication on the 
question. 








AppEAL from Harris. 
Masterson. 
The opinion states the case. 


Tried below before the Hon. James 
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Walton, Green & Hill and W. B. Denson, for appellants.— 
Ordinarily, perhaps, the question of res adjudicata ought to 
be submitted to the jury; but that is uniformly where the 
question involves matters of fact, and never where it is only 
matter of law. 

Where the essentials of an estoppel ir pais are definitely 
stated under the law, the facts in this case do not constitute 
estoppel, and particularly so when the law is applied, as was 
done by the court. 

The question on this subject in this case was purely one of 
law, with which the jury had nothing to do. It arose from 
the construction of articles 5293 and 5298 of Paschal’s Digest, 
and we think it ought to have been censtrued by the court. 

The pleadings in the first suit are embodied in the record; 
also the answer. 

The two papers constitute not only a suit of trespass to try 
title in substance, but also according to strictest technical and 
statutory rules. (Paschal’s Dig., arts. 5293, 5298, 5299, 5307; 
Dangerfield v. Paschal, 20 Tex., 541; Allen rv. Stephanus, 18 
Tex., 669.) 

The plaintiffs were entitled to their second suit. If so, then 
the charge of the court, objection to which was saved in motion 
for new trial; was palpably erroneous, and will necessarily work 
a reversal of the case. 


Manly & Masterson, for appellee.—Appellants, in their assign- 
ment of errors, present only two questions for adjudication; 
the first and second claiming that the court erred in its charge 
on the plea in bar of res adjudicata; the others claiming that 
the court erred in its charge as to the settlement of boundary. 

The first question is fully settled. (Bird vr. Montgomery, 34 
Tex., 713, and authorities cited.) The other question is no 
longer an open one. (McArthur rv. Henry, 35 Tex., 801, and 
authorities cited.) 


Bonner, Associate Justice.—The plaintiffs below and appel- 
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lants here—Mary Spence, formerly the wife of Isaac Majors, 
now deceased, and their three children—brought this suit against 
Alexander MeGowan, appellee, originally in the form of an 
action of trespass to try title, but in reality, by subsequent 
amendment and agreement of parties, to settle and adjust the 
boundary line between lot number 2, owned by Mrs. Spence 
and the other appellants, and lot number 3, owned by Me- 
Gowan, in block number 13 in the city of Hlonston. There is 
no contest as to the title to lots numbers 2 and 3, it being ad- 
mitted that they are owned by the parties respectively. 

This is the second suit between these parties for this pur- 
pose, this litigation having originated in the year 1870. The 
present appeal has been-pending since February 16, 1874. On 
both trials a verdict and judgment were rendered in favor of 
MeGowan. 

On the trial below McGowan pleaded the former judgment 
in bar of this suit, and the court instructed the jury that if the 
present action was to settle and adjust the same boundary line 
as the first, and was between the same parties, they would find 
for McGowan under his plea of res adjudicata, and would re- 
turn a separate verdict to this effect. 

McGowan also set up the defense that the boundary line 
between the two lots had, about the year 1855} been agreed 
upon and adjusted, with the aid of a competent surveyor, by 
and between himself and Isaac Majors, they being the owners 
of the lots, and that, in accordance therewith, he soon there- 
after placed valuable improvements on his lot number 3, and 
up to the line as thus adjusted; that these improvements were 
destroyed by fire, and that subsequently, and after the death 
of Isaac Majors, with the acquiescence of his surviving wife, 
the said Mary Spence, and with the aid of a surveyor, he again 
had the boundary line adjusted and fixed at the same place as 
before, and had rebuilt valuable brick improvements for a 
boundary upon his lot and to within a few inches of this line. 

The testimony tended to prove these allegations, and fur- 
ther, that this line had been respected as the true boundary 
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until within a short time before this litigation commenced, 
when it appeared from certain surveys made by the city sur- 
veyor that one line of lot 2, as claimed by Mrs. Spence et a/., 
was several feet in the street, and that if the line of this lot 
should be adjusted by this street, then, to give it the proper 


quantity of land, the corresponding line would have to be 


moved back, and would to this extent take part of MeGowan’s 
improvements. The testimony further tended to prove that 
Mrs. Spence had not been disturbed in her possession by the 
city authorities, and that before the suit MeGowan had offered 
to pay her for any excess which his lot might contain over its 
true quantity. 

Upon this issue the court instructed the jury, substantially, 
that the acts and agreement of Isaac Majors and the acquies 
cence of Mrs. Spence after his death would estop both her 
and their children, some of whom were minors, from asserting 
any other, as the true boundary, than the one agreed upon. 

The instruction of the court on both issues is assigned as 
error, the jury having returned two separate verdicts thereon, 
both in favor of MeGowan. 

The court now, as well as formerly constituted, have had 
much difficulty in arriving at a satisfactory conclusion upon 
either of these questions, and the case was at one time referred 
back for further argument, but owing to the character and long 
continuance of this litigation we have thought it proper to dis- 
pose of it. In doing so, however, we have placed it upon as 
arrow ground as possible, the opinion being based upon the 
first question—res adjudicata ; for if the judgment was proper 
upon either issue, it would be decisive in favor of McGowan. 

A second suit is not given by the Revised Statutes in tres- 
pass to try title, and hence the question will soon cease to be 
a practical one. That it could not be permitted under the old 
statute when the issue was one of boundary simply, has been 
expressly decided by this court. (Bird v. Montgomery, 34 
Tex., 713.) 


ad 
Vv 
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Doubt as to the correctness of this decision has heretofore 
prevented the disposition of the case in this court. 

In view of the legislative expression as contained in the 
Revised Statutes, a majority of the court do not now feel 
inclined—whatever doubt we might otherwise have had—to 
disturb a former decision of this court, directly in point, upon 
what may virtually be considered an abstract question. 

In support of that decision, it may not, under the cireum- 
stances, be inappropriate to advert very briefly to the history 
of the action of ejectment at common law and its bearing, in 
this connection, upon our late statute of trespass to try title. 

Under the old action of ejectment the plaintiff did not 
recover the term, but simply damages for the trespass, the 
measure of which was the mesne profits for use and occu- 
pation. Afterwards it was moulded into the form of a real 
action, by which the plaintiff could recover the term and have 
his writ of possession, with but nominal damages only. 

Thus its original object was reversed, and it was changed 
from an action of trespass, with mesne profits as damages, into 
an action for the term itself, with but nominal damages, leav- 
ing the party to his separate action for mesne profits. 

By subsequent change, originating with Lord Chief Justice 


Rolle, the parties plaintiff and defendant were fictitious per- 


sons; proof of lease, entry, and ouster were dispensed with, 
and the question of the right of possession and of title only 
were put in issue, and the action became, in effect, what it is 
at the present day—one to try tiile. 

At common law, the judgment in ejectment was an excep- 
tion to the general rule, that a verdict and judgment are con- 
clusive between the same parties and those claiming under 
them, in regard to the same subject-matter, and as many new 
suits, either by the plaintiff or the defendant, could have been 
brought as the parties desired, unless restrained by a court of 
equity by proceeding in the nature of a bill of peace. 

The exception was based upen the reason, that as the plain- 
tiff in the suit was only a fictitious person, and as the demise, 
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term, &e., could be laid in many different ways, it could not, 
from the structure of the record, be made to appear that the 
second suit was brought between the same parties and upon 
the same title as the first. Ilence, technically, an estoppel 
could not suecessfully be pleaded so long as a new fictitious 
plaintiff could be used. 
It was, perhaps, also based upon the further reason of the 
peculiar regard which, under the feudal system, attached to 
f 
which our English ancestors were unwilling that one trial, as 


= 


the tenure by which real estate was held, in consequence « 


in suits for other property, should finally settle the question of 
title. (Adams on Eject., chaps. 1,420; Tyler on Eject., chaps. 
1, 585, 592; Cunningham +. Morris, 19 Ga., 583; Miles c¢. 
Caldwell, 2 Wall., 40.) 

By our statute of trespass to try title the common-law action 
of ejectment was materially changed. All fictitious proceed- 
ings were abolished; only two actions were permitted to be 
brought, and these were confined to the plaintiff; and, by 
proper indorsement on the petition, the suit could be both to 
try title and for mesne profits as damages. 

The privilege allowed by the statute to bring the second 
suit was, perhaps, given for the reason, that to overcome the 
possession which was generally held by the defendant, and 
who could, without special pleadings, rely for his defense upon 
the plea of “not guilty” only, the plaintiff, who had the burden 
of proof of superior title, should be allowed this second suit, to 
supply any defects in his own direct chain of title, or that which 
might become necessary in the nature of a confession and 
avoidance of defendant’s title, and which may not have been 
known until developed on the first trial. 

The common-law reasons having ceased with us, real estate 
being subject to transfer with almost the same facility as per- 
sonal property, and all fictitious proceedings in ejectment being 
abolished, it would follow that this rule of practice allowing 
the second suit might, as is now the case under the Revised 
Statutes, have well ceased also, and that judgments in such 
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eases should have had the same conclusive effect as other 
judgments. (Wells’ Res Ad. and Stare Dee., sec. 327; Miles 
v. Caldwell, 2 Wall., 35.) 

It is true that the statute permitted an order of survey in 


the discretion of the judge presiding, or on motion of a party 
to the suit, and that the report of the surveyor could, if aequi- 
esced in by the court, have been allowed as evidence. (Pas- 
chal’s Dig., art. 5294.) 

This was intended to provide, in cases “ wherein the right 
or title to any lands or tenements shall come in question,” an 
additional mode of evidence in the nature of a judicial com- 
mission, rather, it would seem, to ascertain the extent of an 
actual conflict between two different surveys covering, in whole 
or in part, the same locality, so as to enable the court the bet- 
ter to decide “the truth of the matter in difference,” as to 
the superiority of title to the same land, than simply to adjust 
the question as to a mere division line, there being no dispute 
as to title. 

Although, by the practice under that statute, such division 
line could have been adjusted in a suit technically of trespass 
to try title, yet the proceeding, when this was the sole object 
sought, was more in the nature of one to adjust boundaries 
than strictly one of trespass to try title. . 

The provision of the statute permitting the second suit was 
an exception to an almost universal rule founded on the wisest 
public policy, and should be strictly construed and confined to 
those cases of trials of title proper which come within the 
mischief which was intended to have been obviated. 

It is not perceived, when the question is merely to adjust 4 
division line—the title being admitted to be in the parties 
respectively—why one adjudication should not be as conclusive 
upon them as in any other simple question of fact. That no 
special favor or privilege was intended to be given by the Leg- 
islature to this class of litigation, the speedy settlement of which 
by all courts is encouraged, would seem evident from the fact 
that, by express statute, such controversy in certain cases was 
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committed to the decision of a justice of the peace and six 
jurors. (Paschal’s Dig., art. 4527; George v. Thomas, 16 Tex., 
89; Wells’ Res Ad. and Stare Dec., see. 338.) 


AFFIRMED, 


[Opinion delivered March 9, 1880.] 


[Chief Justice Moore dissented.] 





A. Kiern anp Wirt v. F. A. Guass. 


. MORTGAGE TO SECURE FUTURE ADVANCES.—As between the par- 
ties, if the transaction be bona fide, a valid mortgage or deed of trust 
ean be made to secure future advances, as well as an existing indebt- 
edness, and this applied, prior to the adoption of the present Constitu- 
tion, to deeds of trust upon the homestead as well as upon other 
property. 

TRUSTS AND TRUSTEES.—When, by the terms of a deed of trust, the 
cestut que trust is authorized to appoint a substitute trustee, in the 
event of the death, refusal, or failure of the original trustee to act, 
the trustee declined to exeeute the trust, unless, in addition to his 
commissions, he was paid for his services : J/e/d, That this constituted 
such a failure as authorized the appointment of a substitute. 

3. INTEREST—DEED OF TRUST.—If, by the terms of a deed of trust to 
secure future advances, the rate of interest is not restricted to eight 
per cent.. an agreement to pay interest as high as twelve per cent. may 
be enforced. In the absence of an agreement, eight per cent. only 
could be collected, caleulated from the Ist of January after the ac- 
counts were made. 

4, TRUST SALE.—See statement and opinion for facts under whieh prop- 
erty worth $2,000 was sold at trust sale for 8100, and the sale sus- 
tained. 


Error from Galveston. Tried below before the Hon. Wil- 
liam IL. Stewart. 

Suit of trespass to try title, brought by F. A. Glass against 
Adolph Klein and Emily V. Klein, his wife, to recover lot 
number 5, block 15, and improvements thereon, in the city of 








KLEIN v. GLAss. [Galveston Term, 





Galveston, and for,damages. Defendants answered by gene- 
ral demurrer, general denial, and pleas of not guilty. The 
court overruled the demurrer, and there was a trial by jury. 
Verdict and judgment for plaintiff for the property. Motion 
for new trial by the defendants was overruled, and the case 
brought up on error. 


On the 24th of February, 1875, plaintiffs in error owned the 
property sued for, and occupied and claimed the same as the 
homestead of themselves and children, A. Klein was doing 


a small grocery business in one part of the house, and Glass 
was engaged in the wholesale grocery business, from whom 
Klein bought supplies for his store. On February 24, 1875, 
Klein and wife executed a deed of trust on their homestead to 
R. G. Street, reciting a general indebtedness on open account 
by Klein to Glass for goods that day sold and then being sold, 
the amount not ascertained, and also reciting that Glass had 
agreed to sell Klein further goods for his store, for which 
Klein had agreed to pay by installments; that the deed of 
trust was to secure the balance at any time due on the account, 
and providing that should Klein make defaults in his pay- 
ments, or if Glass should become dissatisfied with the arrange- 
ment, the trustee, upon request, might advertise and sell the 
property for the full amount of principal and interest due on 
open account, first giving Klein forty days’ notice that payment 
was required. The deed provided that the recitals in the con- 
veyance to the purchaser should be evidence of the matters 
therein set forth, and contained a clause for substitution in case 
the trustee was unable, died, failed, or refused to act. 

Klein from time to time purchased goods from Glass, and 
received statements of his account. The deed was acknowl- 
edged by the wife in the manner prescribed by law. In Septem- 
ber, 1875, he ceased purchasing, being at that time indebted to 
Glass, which the plaintiffs’ evidence showed was not disputed, 
but which defendant’s evidence showed was disputed. Glass 
claimed and Klein denied a verbal agreement to pay twelve per 
cent. interest on the account. To this verbul agreement, if it 
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existed, Mrs. Klein was not a party. In the latter part of 1875, 
Glass’ book-keeper took the trust deed and a memorandum state- 
ment claimed to be due by Klein to Glass, to Street, the trustee, 
and requested him to sell the property and make the money. 
Street asked for an itemized statement of the account, and never 
received it. The trust deed remained with Street three or four 
months, during which time the book-keeper, under instructions 
from Glass, renewed his request to sell, but Street refused to do 
so. Afterwards, D. B. Hatch, attorney for Glass, called upon 
Street, obtained the deed of trust, asked for and received a his- 
tory of the transaction, and also Street’s reason for not selling the 
property, as stated above. Street further stated that he would 
not have made the sale unless Glass had secured him in his 
fee, because he considered the title so questionable that the 
commissions would not compensate him. Plaintiff derived title 
under the deed of trust and under a deed made by Hatch, the 
substitute trustee, to Glass, reciting a sale made under the pro- 
Visions and in accordance with the deed of trust. At the sale 
by ILatch the property brought $100, plaintiff Glass being the 
purchaser. The testimony tended to show that its value was 
$2,000 at the time. The amount to satisfy which the sale was 
made, included the twelve per cent. interest charged by Glass 
under his alleged verbal agreement with Klein. 


Glass testified as follows: “As soon as the sale of the prop- 
erty was made, [ advised Klein by letter that I had bought it 
for $100, but that he might have it back if he would pay the 
debt and all costs. I met Mr. Klein several times afterwards, 


and he said he was trying to sell the property so as to pay me 
what he owed me and save something for himself. I brought 
suit for the property in September, 1876, Klein and wife then 
being in possession of it, but still gave Klein the privilege of 
paying the debt and taking the property back.” Glass sold 
the property to Campbell some time after the suit was insti- 
tuted. After the sale was made to Campbell, Klein spoke to 
Glass about the property, and Glass referred him to Mr. Sayles, 
who represented Campbell. 
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Klein, one of the defendants, testified: “At the date of the 
sale by Hatch, the property, including both land and improve- 
ments, was worth about $2,000. I have been trying to sell 


the property ever since the sale to pay this debt, [referring to 


the debt he owed Glass,] and save something for my family, 
but have been unable to do so. At one time I collected to- 
gether some $400, took it to Glass, and he refused, saying Mr. 
Campbell had bought the property. Glass always told me I 
could have my property back by paying the debt, and after 
the suit was brought and the property sold to Mr. Campbell, 
I understood the same arrangements could be made; but I 
could not sell the property, and had nothing else in the world.” 

The court charged the jury on the question of the validity 
of the trust sale, in substance, as follows: “The validity of the 
trust sale, if in other respects valid, would not be affected by 
the mere fact that the lot at the sale may have brought much 
less than its value; but if property is sold at a grossly inade- 
quate price, unless there be other evidence tending to show 
fraud in the sale, then such inadequacy of price cannot be 
taken into consideration for the purpose of showing the sale 
to be fraudulent.” 

The court further instructed the jury: “If you believe 
from the evidence that Glass gave Klein forty days’ notice 
before the sale that payment of the balance due on the account 
was required, and that Klein was indebted to Glass the amount 
claimed by Glass, for which the property was sold, and that 
Glass rendered to Klein monthly statements of his account, 
and that no objection was made as to their correctness, and that 
the lot was sold by the substitute trustee in accordance with 
the terms and stipulations of the trust deed, and that the goods 
were sold by Glass to Klein, and that at the time of sale by 
the substitute trustee the amount of the account due was that 
for which the lot was sold by the trustee, then the plaintiff 
would be entitled to your verdict, although the account may have 
embraced twelve per cent. interest instead of eight per cent., 
if such inereased interest did not affect the price for which the 
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lot was sold, and had no influence on the price for which it 
was sold. If you believe from the evidence that there was 
any fraud in connection with the trustee’s sale of the lot, or 
that the stipulations of the trust deed were not complied with, 
then your verdict should be for the defendants.” 


Scott & Levi and O. S. Exton, tor plaintiffs in error. 

I. The sale made under the trust deed, under which defend- 
ant in error made out his title, was irregular, and the price bid 
at the sale was so grossly inadequate to the real value of the 
property, that the sale itself might have been considered as 
fraudulent by the jury without further evidence of actual fraud; 
and the court erred in charging the jury that gross inadequacy 
of price could not be considered at a sale. ( Sayles’ Treat., 
sec. 86; MeFaddin v. Vincent, 21 Tex., 47; Burch v. Smith, 
15 Tex., 219; Allen rv. Stephanes, 18 Tex., 658; Chamblee 
v. Tarbox, 27 Tex., 147.) 

IT. The charge of the court was erroneous in this: that the 
jury was therein instructed that sale under the deed of trust to 
satisfy a larger amount than was actually due by A. Klein to 
Glass, would not therefore be invalid, unless the jury should 
tind that the increased amount influenced the price at which 
the property was sold at such sale. (Paschal’s Dig., art. 1464; 
Rev. Code, art. 1327, p. 208; Laws 15th Leg., p. 227.) 


Ill. The charge of the court was erroneous, in that the jury 


were therein instructed concerning the fraud necessary to 
invalidate the trust sale in terms which imply that actual fraud 
alone would be sufficient for that purpose, and that unless act- 
ual fraud was practiced in the making of said sale, inadequacy 
of price could not be considered for the purpose of showing 
the sale to have been fraudulent. 

IV. The court erred in charging the jury that the substitute 
trustee, Hatch, could be appointed by Glass, because of Street’s 
failure and refusal to act for want of an itemized statement of 
the indebtedness, and in refusing to charge the jury that such 


> 
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refusal was not sufficient to authorize the appointment of a 
substitute trustee. 

V. The trust deed under which defendant in error claimed 
title, was invalid, as being upon a homestead, in this: that by 
its terms it authorized the sale of said homestead for an uncer- 
tain and variable amount, the regulation of which was in no- 
wise controlled or agreed to by the defendant, Emily V. Klein, 
and was actually increased beyond what she was led to believe 
would be the case, and was in all its parts and substance an 
executory, uncertain, and indefinite contract, incapable of being 
made certain, except at the will of persons other than Emily 
V. Klein, whose homestead it was. 


Davis § Sayles, for defendant in error. 

I. The facts show that the sale was regular; that there was 
no imposition, fraud, or deceit practiced by the purchaser at the 
trust sale on the plaintifis in error; that the plaintiffs in error 
could have bought the property before the suit was brought, 
and afterwards, by paying the debt secured by the deed of trust; 
that the property could not be sold for more than enough to 
pay the debt secured by the deed of trust, and that Klein was 
insolvent and had nothing but the property on which the deed 
of trust was given. (See authorities cited by plaintifisin error 
on the question that inadequacy of price would not alone 
invalidate the sale; also Agricultural, Mechanical, and Blood- 
Stock Association v. Brewster, 51 Tex., 257; Atcheson v. Hutch- 
ison, 51 Tex., 223; Carter v. Carter, 5 Tex., 98; Ables v. Don- 
ley, 8 Tex., 331; Stroud v. Springfield, 28 Tex., 676.) 

If. The court did not err in instructing the jury on the ques- 
tion of interest, in substance, that the plaintiffs would be enti- 
tled to their verdict, although the account may have embraced 
twelve per cent. interest instead of eight per cent., if from the 
evidence they believed that the increased interest did not affect 
the price for which the lot was sold, and had no influence on 
the price for which it was sold. 

Ist. The evidence shows that Kleii agreed to pay twelve 
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per cent. interest, and it was competent for him to make such 
an agreement, so far as interest is concerned. 

2d. The conveyance was made to secure the payment of the 
interest as well as the principal due upon the open account, and 
it was as competent for Klein to regulate the time when the 
account for the several purchases would become due, as the 
amount of the purchase itself; and, in the absence of an item- 
ized account, this court cannot say that the property was sold 
to pay a debt larger than was actually due. 

3d. Even if the proposition made by plaintiffs in error be true, 
that the deed of trust did not authorize the computation of 
interest at twelve per cent., and that only eight per cent. should 
be allowed from the Ist of January, 1876, which will make a 
difference of $33 in the computation of interest, this will not 
alone, and of itself, authorize the court in holding that the sale 
is invalid, and especially when it is shown that the property 
did not sell for enough to pay the principal of the debt. (Prid- 
gen v. Hill, 12 Tex., 374; Ricketson v. Richardson, 19 Cal., 
350; Richards v. lolmes, 18 How., 146; Jencks v. Alexander, 


\ 


11 Paige, (\. ta) 619; Spencer ¢. Pieree, 5 R. L., 63. 


Ill. The charge of the court leaves the question to the jury 
as to whether Mr. Street, the trustee, had failed or refused to 
act; and the proposition made by plaintiffs in error is not war- 
ranted by the facts, and the finding of the jury will not be dis- 
turbed on a question of fact fairly submitted to them. 

IV. A. Klein was indebted to Glass at the time the deed of 
trust was executed. He was also indebted at the time the sale 


was made. ‘The deed of trust was made to secure the payment 
of this indebtedness, and said deed of trust is valid and binding 
on Klein and wife. (Robinson rv. Williams, 22 N. Y., 380; 
Hubbard v. Savage, 8 Conn., 215; United States rv. Hooe, 3 
Cranch, 73; Walker v. Snediker, 1 Hoff. Ch., 145; Living- 
stone v. M’Inlay, 16 Johns., 165; Commercial Bank rv. Cun- 
ningham, 24 Pick., 270; Foster rv. Reynolds, 38 Mo., 553.) 


Bonner, Associate Justice.— It is well settled, that, as 
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between the parties, if the transaction be bona fide, a valid 
mortgage can be made to secure future advances as well as 
an existing indebtedness. (Herm. on Chat. Mort., see. 53, 
citing numerous authorities in note 2; Robinson v. Williams, 
22 N. Y., 380.) 

Although appellants admit this as a general proposition, they 
contend that it should not be applied, as against the wife, to 
a deed of trust upon the homestead for future advances for 
an unlimited amount to be made to the husband, though she 
had joined in the mortgage. 

If the wife voluntarily, under the solemnities proyided by 
law for her protection, relinquishes her rights, there is no 
reason, on principle or sound publie policy, why she should 
not, as any other person, be subjected to the consequences. 
The injury, if any, would be the result of her own voluntary 
act in the first instance. 

Although the law extends its protecting shield over the just 
rights of a married woman, she should not, more than any one 
else, be permitted to induce third persons to extend to the 
husband credit on the faith of her own solemn deed, and then, 
after they have obtained the benefit of their joint act, repudiate 
it, to the injury of the third person. (Hartwell v. Jackson, 7 
Tex., 581; Cravens ¢. Booth, 8 Tex., 248; Bein v. Ileath, 6 
How., (U.S8.,) 238; 1 Story’s Eq., see. 385; 1 Greenl. Ev., see. 
207.) 

The deed of trust provided, that in the event of the death, 
inability, refusal, or failure of the original trustee, R. G. Street, 
to act as such, a substitute trustee could be appointed by the 
creditor, Glass, without other formality than an appointment 
and designation in writing. 

The testimony showed that trustee Street, for reasons satis- 
factory to himself, failed, for some months after demand made 
upon him therefor, to execute the trust, and that when called 
upen to deliver up the trust deed, so that another appointment 
could be made, he not only gave it up, but declared his deter- 
mination not to have executed it unless Glass had paid him for 
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his services, in addition to the commissions which would have 
accrued upon the sale. 

This, we think, constituted such failure, if not refusal, as 
authorized the appointment of a substitute trustee by Glass 
under the terms of the deed of trust. 

There was the further issue raised by the testimony, that the 
failure of Street to execute the trust was also based upon the 
ground that Glass had not furnished him with an itemized 
account of the indebtedness due by Klein, and that as this 
was a reasonable prerequisite to the execution of his trust, 
there was consequently not such unconditional failure or re- 
fusal on the part of Street as authorized the appointment of a 
substitute trustee. 

The charge of the court in general terms covered these 
issues as presented by the testimony. The court might very 
properly have gone further, and defined in the charge what, 
under the cireumstanees, would in law have been a failure 
upon the part of Street to act as trustee; and this doubtless 


was the intention of the second special charge asked by the 


defendants and refused by the court. 

We do not think, however, that this charge as asked prop- 
erly presented this point. 

If not objectionable in so assuming as to have misled the 
jury as a fact proven in the case, that the failure of Street to 
execute the trust was based upon the failure of Glass to fur- 
nish the itemized account, it was objectionable in impliedly 
assuming that this was the sole ground of his failure, when the 
testimony showed another and a different one. 

The defect, if any, in the general charge of the court, was 
one of omission merely, not, in our opinion, under the cireum- 
stances of this case, calculated materially to affect the rights 
of the defendants, and which was not properly cured by the 
special charge as asked, rather than an affirmative error. + 

Unless by the terms of the deed of trust the rate of interest 
had been restricted to eight per centum, then by agreement of 
the parties conventional interest as high as twelve per centum 




















46 Rartroap Co. v. HAttoren. [Galveston Term, 


Syllabus. 
could have been charged, and also could have been ealeulated 
from the several dates when the accounts became due. 

That interest on open accounts should be charged at eight 
per centum, and this only from the Ist of January next after 
the accounts are made, is the rule prescribed by the statute 
where there is no express or implied agreement of the parties 
to the contrary. (Paschal’s Dig., art. 8940; Pridgen v. Hill, 
12 Tex., 374.) 

It would seem frora the testimony that interest in this case 
was properly allowed in accordance with the previous course 
of dealing between the purties. 

Whether this be so or not, however, the court submitted to 
the jury the question, whether the sale was affeeted by the in- 
ereased rate of interest, and the jury having virtually found 
that it was not, we are of opinion that the sale should not be 
set aside on this ground, if in any event a mistake in a caleu- 
lation of interest would be sufficient for this purpose. 

We do not think, under the testimony as presented by the 
record, that there was any such fraud, irregularity, or unfairness 
in the sale as would authorize us to set it aside for inadequacy 
of price. 

AFFIRMED. 


[Opinion delivered March 12, 1880.] 





Tue INTERNATIONAL AND GREAT NORTHERN RAILROAD Co. y. 
JAMES JIIALLOREN. 
[Case No. 1059.] 


1. NEGLIGENCE—RAILWAY COMPANY.—See statement and opinion for 
facts on which a charge to the jury, that the liability of a railway 
company to a passenger injured by an accident, caused by a defective 
road-bed, depended upon ‘*the manner and speed of running the 
train, considering the condition of the track and the state of the 
weather, if that in any way superinduced the accident,’? was held 
error. 

2. COMMON CARRIER—RAILWAY COMPANY.—A railway company is 
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bound to exercise that high degree of care and skill which cautious 
persons would use in the construction, by competent engineers and 
workmen, of the road-bed, track, engines, cars, and all appliances to 
carry on the business of the road and operate its trains; to make fre- 
quent eareful examinations of the same, in order to avoid accidents as 
far as human skill could reasonably secure such a result. and also to 
procure a suflicient number of good, steady, and competent agents 
and employees to so conduct and control its trains as to insure careful 
and skillful management. 

3. SAME— NEGLIGENCE.—If the company be negligent in any of the 
above particulars, and its negligence is the legal cause of injury to the 
passenger, it is liable in damages. 

4. RAILWAY COMPANY—DAMAGES.—Railway companies are not insur- 
ers of the safety of their passengers, further than could be required by 
the exercise of such a high degree of foresight as to possible dangers, 
and such a high degree of prudence in guarding against them as would 
be used by very cautious, prudent, and competent persons under like 
circumstances. The use of every possible precaution is not the rule, 
but they must adopt such of known value as are sanctioned by expe- 
rience, and secure such skilled labor as they can reasonably procure. 

5. RAILWAY COMPANY—NEGLIGENCE.—A railway company is required 
to so construct its road-bed and track as to avoid those dangers which 
it could be reasonably foreseen by competent and skillful engineers 
might result from the ordinary rain-fall and freshets peculiar to the 
particular section of country in which it is constructed. 

6. SAME.—A railway company is not liable in damages for culpable neg- 
ligence, where the injury results from the failure of the company to 
provide in the construction of its road-bed against extraordinary floods 
unknown to common experience, and which could not have been 
reasonably anticipated in the construction of the road. 


AppEAL from Ilarris. Tried below before the Hon. James 
Masterson. 

Suit by James Hailoren, appellee, to recover damages from 
the International and Great Northern Railroad Company, ap- 
pellant, for injuries received by him while a passenger on its 
railroad between Palestine and Crocket. Ile alleged that a 
portion of the train was thrown from the track; that he was 
injured thereby, and that this resulted from “the gross negli- 
gence, carelessness, and mismanagement of the company’s 


agents and employees, and by reason of the unsate and danger- 
ous condition of the road.” 
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The evidence of the plaintiff seemed to establish conclusively 
| that the injuries sustained by him, while a passenger on defend- 
ant’s road, were of a serious character, such as would disable 
him for life, leaving him ineapable of earning a livelihood for 
| himself, and yet would not shorten his existence. 

The company pleaded— 

Ist. The plea of “not guilty” by general denial. 

2d. That appellee was not injured by appellant’s train, but 
the ills of which he complains were results of disease and sick- 
| ness, 


3d. If injured by appellant’s train, the injury was the result 


of an unavoidable and unforeseen accident incident to railway 
travel, and which could not be foreseen or provided against 
| by human foresight and skill. This plea then avers that appel- 
| lant’s road at the point of the accident was properly constructed 


by experienced workmen, and was maintained by the most 
approved means for that purpose; that it was in safe condition 
i at the time of the accident, as far as human foresight could 
| determine; that its train was in good and safe condition, and 





| properly manned with experienced and competent employees; 
| that the accident was caused by a sudden and unprecedented 
rain-fall at the place of the accident, which caused the water to 
t collect in a larger body than had before been known, and which 
| so softened the embankment at the place of accident that it 
gave way under the train and caused the accident complained 
of. Verdict and judgment for appellee for $6,000. 

The company proved that the place at which the accident 
oceurred was on high land not subject to overflow or inunda- 
tion, and on the side of a hill; that it occurred on an embank- 
ment one hundred and fifty feet long and three and a half feet 
above the average bottom of the little pond formed by the 
embankment; that the surface water at this point had no op- 
portunity to collect, because there was a ditch capable of carry- 
ing off an area of seven feet of water to a culvert which took 
the water to the other side of the road and thence down the 
hill; that the head of the ditch was only two and a half feet 
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above the lowest point in the pond or place where the water 
collected, and after the accident occurred the embankment 


remaining showed that the water had not been nearer the top 


of the embankment than a foot and a half; that the place at 
which it collected and caused the accident was not capable of 
holding over one thousand barrels of water. The accident 
was caused by a heavy flow of water down the hill, which pen- 
etrated through the base of the embankment and so softened 
and undermined it, that when the weight of the engine came 
over the spot the embankment gave way under the train. The 
cars were examined at Palestine by the inspector at 9 o’clock 
that night, and all were in good order and condition. The 
engine und train were in good condition, using air brakes, and 
had all necessary brakemen. The train left Palestine at 9 
o'clock, and the accident occurred at 10. The schedule time 
was twenty-two miles an hour, but at the time of the occur- 
rence was running only thirteen to fourteen miles an hour. 
The engineer was a first-class one. Ile had the head-light 
burning, and could see the track as well as in daylight, and 
when approaching the place at which the accident occurred 
the track had its usual appearance to an engineer who had 
been running over it every third day since it was built, in the 
fall of 1872. If the track had been washed out before his 
arrival, the engineer could and would have seen it; but when 
the engine was passing over the spot that gave way, he felt the 
engine sinking and applied the brakes. The engine, tender, 
and two baggage cars passed over safely; but the second-class 
passenger car sank in and leaned over, and this and the first- 
class coach and sleeper were thrown off the track. 

After the accident, it was discovered that the embankment 
had washed or slided out about the length of a rail, or a rail 
and a half; the rails were all connected, no place broken, and 
the ties were hanging to the rails. The ties and rails were all 
comparatively new and sound, and the accident could not have 
occurred from any defect in either the ties or the rails. That 
part of the road was built in the fall of 1872. The engineer 
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of construction had the reputation of a first-class man in his 
profession; the -contractors for the construction were men of 
high reputation for skill and integrity in their business, and 
the road was built first-class. It was maintained by a suflicient 
number of men to keep it in good repair, and they were com- 
petent and did their duty. At the place of the accident, and up 
to the time it occurred, the road was in first-class condition as 
to safety for passenger travel, and the speed at which the train 
Was running was a safe speed at any time on that road. No 
accident had oceurred at that point before this one, and none 
since. On the day the accident occurred it had been raining at 
Palestine, the headquarters of appellant, but not in such quantity 
as to indicate at that point any danger in running trains. But 
late in the evening, as shown by witnesses who lived in the 
immediate vicinity of the place of the accident, there fell the 
hardest rain at and about the locality of the accident which 
any of the witnesses had ever seen in that part of the country. 
About one hundred and twenty-five minutes before the acci- 
dent occurred, defendant’s north-bound passenger train passed 
over the place of accident, and the track was then in good con- 
dition. After this, and before the accident occurred, the sec- 


tion boss in charge of that section of the road for the purpose 


of watching the track and keeping it in good repair and con- 
dition, passed over the place of accident for the purpose of 
ascertaining whether the track had been injured in any way 
by the extraordinary rain. Ie found the track intact—in good 
and safe condition as far as he could ascertain; and within half 
an hour afterwards the south-bound train came along and met 
with the disaster complained of. The witnesses who testified 
to the rain-fall being unprecedented show that the rain of 
which they speak fell late in the evening, and that it was not 
a general rain. 


Baker § Botts, for appellant. 
I. So much of the charge of the court as made the appel- 
lant’s liability depend on the “manner and speed of running 
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the train,” and in this particular involved a qnestion of negli- 
gence in appellant which was not raised either by the plead- 
ings or proof, was error, when considered in connection with 
the facts. (2 Greenl. Ev., 222; Angell on Carriers, see. 569; 
Story’s Comm. on Bailments, sec. GOla; Saunders on Neg., p. 
34; Shear. & Red. on Neg., see. 270; Whart. on Neg., sees. 
114, 115, 129, 558, 559; Stokes vr. Saltonstall, 13 Peters, 181; 
Bowen v. New York Central, 18 N. Y., 408; Hampton v. 
Dean, 4 Tex., 455; Norvell v. Phillips, 46 Tex., 162; Cravens 
v. Wilson, 48 Tex., 324.) 

If. There was nothing in plaintiff’s pleadings to justify the 
charge as to the manner and speed of the train, nor was there 
in the testimony. (Shear. & Red. on Neg., sec. 478; Warner 
v. New York Central, 44 N. Y., 466.) 


W. B. Hamblin, for appellee. 

I. The charge of the court was applicable to the facts, and is 
correct. 

II. The proof sustains the verdict, and the court should not 
disturb the judgment. 


SoNNER, Assocrate Justice.—The first and second errors 
assigned in this case bring into review so much of the general 
charge of the court as, in effect, instructed the jury that the 
liability of the defendant-company depended upon “the man- 
ner and speed of running the train, considering the condition 


of the track and the state of the weather, if that in any way 


superinduced the accident.” 

The ground of complaint against the company, as alleged in 
the petition, was, that “the gross negligence, carelessness, and 
mismanagement of its agents and employees, and the unsafe 
and dangerous condition of its road, caused the car in which 
plaintiff was riding to be thrown from the track and upset; 
whereupon and by reason of said gross negligence, careless- 
ness, and mismanagement of defendant, by its agents and 
employees as aforesaid, and the unsafe and dangerous condi- 
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tion of its road, and the throwing off the ear in which plaintiff 
was riding, from the track, and upsetting the same, plaintiff 
received great personal injury,” Ke. 

There was no special demurrer to the petition that it did not 
allege the particular acts of gross negligence, carelessness, and 
mismanagement upon the part of the agents and employees of 
the company; and, under the pleadings, had the evidence war- 
ranted the charge as given, the subject-matter of it was proper 
for the consideration of the jury. 

The testimony showed that, about three or four hours before 
the accident happened, an unprecedentedly heavy fall of rain 
occurred in that immediate locality, but that it had not been 
sufficient upon the line of the road—even on that part of it— 
to stop or impede the regular running of the trains, and it does 
not show that the agents and employees in charge of this par- 
ticular train, either from information or their personal obser- 
vation, had notice of the character of the rain-fall in that loeal- 
ity, or of the damage to the road-bed; but, on the contrary, 
it appears that, to all external appearance, the road-bed and 
track were sound and in good order; that the train at the time 
was running at but little over half-speed, not by reason of any 
apprehended danger, but to prevent passing a place at which 
it was intended to take on wood. 

The charge was calculated to mislead the jury by making 
the liability of the defendant turn upon the dangerous condi- 
tion of the track and the state of the weather, without submit- 
ting, in this connection, the question of the knowledge of this: 
condition on the part of those in charge of the train. The 
testimony having shown that the road-bed and track were in 
good condition until affected by this sudden heavy rain-fall, 
the knowledge of this changed condition by those in charge 
of the train was a material ingredient in the alleged negli- 
gence, and, as such, should have been submitted to the jury. 
(Withers v. North Kent Railway Co., 3 TLurl. & N., Am. ed., 
p. 969.) 

The third and fourth errors assigned involve the question of 
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the liability of a railroad company for the safe carriage of its 
passengers. 

A carrier of passengers upon an ordinary road is not re- 
spousible for its condition, as it is not under his control and 
supervision. A different rule, however, prevails as regards 
a railroad corporation, which, under extraordinary grants of 
franchise, builds, controls, and generally has the exclusive use 
of its road-bed and track. 

A passenger on a railroad train has, by reason of the risk 
naturally incident to this mode of travel, the right to demand 
of the company for his safe passage that high degree of care 
and skill which very cautious persons generally, in their line of 
business, are aceustomed to use, under similar circumstances, 
to prevent danger. This care and skill pertains to the original 
construction, by competent engineers and workmen, of the 
road-bed, track, engines, cars, and other appliances necessary 
to carry on properly the business of its road and to operate its 
trains; the frequent and careful examination of the same to 


see that they have been thus constructed and lave been kept 


in safe condition and repair to prevent accidents, so far as 
human skill and foresight could reasonably anticipate and 
avoid the same; and also to the employment of a sufficient 
number of good, steady, and competent agents and employees 
to so conduct and control the train as to insure its careful and 
skillful management. 

If the company is negligent in any of these particulars, and 
this negligence is the legal cause of injury to the passenger, it 
“is liable in damages. (Shear. & Red. on Neg., secs. 266, 269, 
444; Angell on Carriers, secs. 558, 540.) 

Railroad companies, however, are not insurers of the safety of 
their passengers further than could be required by the exercise 
of such ahigh degree of foresight as to possible dangers, and such 
a high degree of prudence in guarding against them, as would be 
used by very cautious, prudent, and competent persons under 
similar circumstances. (Angell on Carriers, sees. 568, 570; 
Cooley on Torts, see. 642; Galena and Chicago Railroad Co. 
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v. Fay, 16 Ill, 558; Bowen vr. N. Y. C. Railroad Co., 18 N. Y., 
411.) 

This, though, is not to be understood to require of the com- 
pany every possible precaution which ingenuity might suggest 
or the skill of science might afford, by which accidents may be 
avoided, but that it should adopt such precautions of known 
value as have been practically tested, and shouid employ such 
necessary skilled labor, service, and experience as is reasonably 
within its power to have secured. 

The test of liability is, not whether the company used such 
particular precaution as is evident after the accident happened 
might have averted it had the danger been known, but whether 
it used that degree of care and prudenee which very cautious, 
competent persons would have used under the apparent cir- 
cumstances of the case to prevent the accident, without reason- 
able knowledge that it was likely to have oceurred. (Shear. & 
Red. on Neg., see. 266; Bowen +. N. Y. C. Railroad Co., 18 
N. Y., 408.) 

A railroad company is required to so construct its road- 
bed and track as to avoid such dangers as could be reasonably 
foreseen by competent and skillful engineers might be occa- 
sioned from the ordinary rain-falls and freshets incident to the 
particular section of the country through which it is construct- 
ed. But it would not be guilty of such culpable negligence 
as to make it liable in damages if it failed to provide against 
such extraordinary floods, or other inevitable casualties caused 
by some hidden foree of nature unknown to common experi- 


‘ rar + 
ence, and which could not have been reasonably anticipated 


by the ordinary engineering skill and experience required in 
the prudent construction of such railroad. 

If an aecident shoul«l happen from such cause on a road- 
bed and track which had been properiy constructed and kept 
in good repair, when the agents and employees in charge of 
the train were in the due exercise of that degree of caution and 
prudence necessary at all times, and when they did not have, 
from information conveyed to them, or from their own per- 
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sonal observation, reasonable grounds to anticipate impending 


danger, and consequently did not use such extraordinary pre- 
cautions as might have otherwise averted it, then the law char- 
acterizes it as an act of God, or such inevitable accident as is 
incident to all human works, and which would relieve the 
company from liability. 

Even under the rigid rules of the common law, which made 
common earriers insurers of the safe delivery of all articles 
committed to their care, such cause would have excused them. 
(Shear. & Red. on Neg., sec. 270; Withers v. North Kent Rail- 
way Co., 3 Ilurl. & N., Am. ed., 969; Railroad Co. +. Reeves, 
10 Wall, 176; Livezey v. Philadelphia, 64 Penn., 106.) 

The undisputed facts in this case show, substantially— 

1. That defendant’s road was of first class, only three years 
old, in good order at the place of the accident, and that the 
ties and iron were sound and good. 

2. That in the latter part of the day, and about dark of the 
day of the accident, an unprecedentedly heavy rain fell in that 
locality, which was not general, but which caused the embank- 
ment to give way under the train as it passed over the place, 
and thus caused the disaster. 

3. That the track at that place was sound and in good con- 
dition, as far as could be seen, only one hundred and twenty- 
five minutes prior to the oecurrence, when the north-bound 
train passed over it. 

4, That between that time and the occurrence of the accident, 
that section of the road embracing the place of the accident 
Was inspected and found and left in good condition, and was 
still in good condition at the time the wrecked train ran on it, 
as far as could be seen; had its usual appearance to an engi- 
neer who had been running over it ever since the road was 
built. 

5. That the train and engine were in good condition, having 
been so found, on examination, only one hour before the acci- 
dent, and were properly manned. 

6. That the accident occurred seventy minutes after leaving 
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Palestine, and sixteen miles from that place, when the train 
was running at about half-speed, on a track which was appar- 
ently safe at all times for that rate. 

7. That it had rained during the day at Palestine, but not 
so hard as to make it necessary to give orders in reference to 
the track. 


The evidence, as thus disclosed by the record, shows that 
the defendant-company had used a commendable degree of 


skill, prudence, and vigilance in the construction and manage- 
ment of its road, and that the misfortune to the plaintiff was 
the result of one of those inevitable accidents of which passen- 
gers assume the risk, and for which the law does not hold the 
company responsible in damages. (Angell on Carriers, sec. 
525, 

We are of opinion that the court erred in the charge as 
above shown, and also in refusing a new trial, because the 
verdict was contrary to the law and the evidence; for which 
errors the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered March 18, 1880.] 





W. R. Evans v. J. M. BRANDON ET AL. 
{Case No. 796.] 

1. DAMAGES—PRIVATE CORPORATIONS.—The liability of directors for 
a breach of duty which involves the property, as a whole, of the cor- 
poration for which they act, is primarily to the corporation whose 
agents they are. 

2. SAME.—If the corporation refuses to sue, and is still under the control 
of the directors songht to be held responsible, a stockholder may 
maintain an equitable proceeding to protect the interest of the eorpo- 
ration, as the trustee for all its stockholders and creditors. 

3. PLEADING.—A pctition by a stockholder in a corporation for a recov- 
ery of damages for the wrongful acts of the directory, not in behalf 
of the corporation, but for himself individually, is bad on demurrer, 
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Error from Galveston. Tried below before the Hon. Will- 
iam I. Stewart. 

W. R. Evans brought suit September 17, 1873, against J. 
M. Brandon et a/., and asked judgment for damages alleged to 
have been sustained by him on account of certain wrongful 
acts alleged to have been committed by defendants. 

Plaintiff alleged that he was a shareholder in the Texas 
Banking and Insurance Company, a corporation chartered 
and organized under the laws of Texas, and that he owned 
eighty shares of the capital stock, which consisted of three 
thousand paid-up shares of the par value of $100 each; that 
defendants constituted its board of directors, invested with 
the powers and privileges possessed by such bodies, having 
full control and management of the affairs and operations 
of the company, which, amongst other chartered rights, was 
authorized “to loan money at interest on securities”; that in 
the conduct of the company’s business the defendants were so 
careless, negligent, reckless, and imprudent in making loans 
and discounts, permitting the same to be made by the subor- 
dinate officers of the bank, as to impair the capital of the 
company to the amount of $170,000, and cause a depreciation 
of more than $50 per share in the market value of the stock, 
including the shares held and owned by plaintiff. 

It was alleged that defendants, as directors of the bank, 
loaned or permitted loans to be made to one mereantile firm, 
A. Sessums, Powell & Co., various amounts aggregating more 
than $300,009, receiving securities and collaterals for less than 
$150,000; that a part of this security consisted of insurance 
upon the life of A. Sessums, realizing upon his death about 
$50,000; that these excessive and unseeured loans were made 
by defendants, or negligently permitted by them, if without 
their knowledge; that such want of information of the affairs 
of the institution was itself the result of gross negligence of 
their duties; that by their mismanagement and wrongful ad- 
ministration severe losses were oceasioned as stated; that the 
actions of the directory, or their failure to properly supervise 
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and direct the bank’s transactions, were in direct violation of 
the terms of the charter and restrictions contained in+the by- 


laws, and were a departure from all accepted and prevailing 
rules and usages of banking; that the firm of A. Sessums, 
Powell & Co., who were the recipients of this accommodation, 
were at the time, viz., in the year 1872, in a failing condition, 
and without credit in banks and in the commercial community 
except upon ample guaranty, pledge, or security; that this was 
known generally in business circles; that the firm failed on 
February 1, 1873, and were and have been since insolvent 
and in bankruptey, and have not paid their debts to the com- 
pany; and that the total loss to the company of which defend- 
ants were directors, was, by reason of their dealings with this 
house, in excess of $170,000. Much more was alleged of the 
wrongful neglect and shortcomings of the directory not nec- 
essary to state. 

A general demurrer of the defendants to the plaintiff's orig- 
inal petition, filed September 17, 1873, having been sustained, 
the plaintiff, on the 20th of May, 1876, filed, by leave of the 
court, his amended petition, making the Texas Banking and 
Insurance Company a defendant, and praying therein a dis- 
covery against all the defendants, including said company, by 
and through its proper officers, of all the transactions had with 
the firm of Sessums, Powell & Co.; of the loans and advances 
made that firm out of the funds of the company; the dates 
and items thereof; the nature and amount of securities received; 
the resultant losses; the action of any of the defendants respect- 
ing the same; and for judgment for the sum of $3,760 against 
all of the defendants except the Texas Banking and Insurance 
Company, and for interest and costs, and for general relief. 
There was no answer filed by the company, and no process 
was prayed for or obtained against it. 


James B. Stubbs and Labatt § Noble, for plaintiff in error. 
I. Directors of a corporation may be held personally liable 
at the suit of a stockholder who has suffered loss in the depre- 
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ciation of the value of his stock, or in the impairment of the 
corporate resources by the mismanagement of such directors, 
their neglect of duties, violation of authority given and detined 
by the charter and regulations and ordinary course or usage 
of the business, and even for the want of reasonable diligence, 
or the omission of that care which every man of prudence takes 
of his own coneerns. (Mussina v. Goldthwaite, 34 Tex., 125; 
Heath v. Erie Railway Co., , Blatch., 407, and cases cited; 
Dodge v. Woolsey, 18 How., 331; City of Memphis r. Dean, 8 
Wall., 64; Robinson r. Smith, 3 Paige, 222; Peabody rv. Flint, 

Allen, 52; Morgan r+. Railroad Co., 1 Wood, (U. 8.,) 15; 
Hodges vy. N. E. Serew Co., 1 KR. I, 312; United Society +. 
Underwood, 9 Bush, 609; Morse on Banking, 90-92, 116, 
120, 451, 452; Brice’s Ultra Vires, 114, 408, 572.) 

If. When the directors are charged with misconduct and 
gross negligence, it is not necessary for the stockholders to 

apply to them for the use of the corporate name in bringing 
the suit; if they are the governing body. (Cook ¢. Berlin M. 
Co., 43 Wis., 433; Field on Corp., sees. 142, 171, and authori- 
ties above cited.) 

Itf. When the acts of the directors complained of are ultra 
rircs, as in this ease, which are beyond the power of the cor- 
poration or its directors to affirm or sanction, the reason of 
the rule held in some cases, for an application to the directors 
to bring the suit, does not exist. Such reason is, that while the 
stockholder is prosecuting his suit, the Fay through its 
board of directors, may affirm and make good the acts com- 
plained of; but the rule ceases when the reason ceases. (Ieath 
v. Erie Railroad Co., 8 Blatch., 407.) 

[V. The plaintiff had the right to sue the directors for such 
Violation of duty without joining the company as co-defendant. 
(Field on Corp., see. 171 and note; Hill v. Frazier, 22 Penn. 
St., 320.) , 


Willie & Cleveland, for defendants in error, (except the cor- 


poration.) —There was no error in susiaining the generat de- 


ile 
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murrer to the petition. The amended petition of the 20th of 
May, 1876, in no way changed the inherent quality of the 
original petition, because it prayed for no relief against the 
Texas Banking and Insurance Company, nor for any relief in 
its favor. So that, for all the purposes of the action, the case 
was as if the company had not been made a party. (Angell 
& Ames on Corp., sec. 312; Field on Corp., sees. 141, 142, 
397-400, notes, and cases cited; Smith v. Hurd, 12 Mete., 
(Mass.,) 371; Allen v. Curtis, 26 Conn., 456; Craig v. Gregg, 
83 Penn. St., 19; Smith v. Poor, 40 Me., 415; Hersey v. Veazie, 
24 Me.,9; Samuel r. Iolladay, 1 Woolw. C. C. Rep., 400.) 


Govutp, Assoctate Justice.—By mismanagement and gross 
neglect of duty on thie part of defendants, as directors of the 
Texas Banking and Insurgnce Company, it is alleged that the 
company suffered heavy losses, and in consequence thereof 
plaintiff was injured in the depreciated value of his stock. The 
object of the suit is to recover of the directors damages for this 
depreciation in the value of his stock. 

On principle and authority, it is clear that the liability of 
directors for a breach of duty that injures the corporate prop- 
erty as a whole, is primarily to the corporation whose agents 
they are. (Peabody v. Flint, 6 Allen, 53; Smith v. Hurd, 12 
Mete., 384; Allen v. Curtis, 26 Conn., 456; Attorney-General 
v. Wilson, 1 Craig & Phill., (18 Eng. Ch.,) 1; 1 Angell & Ames 
on Corp., sec. 312, and other authorities cited for appellees.) 

A recovery by the corporation for such an injury would 
inure to the benefit of its stockholders, and in that way they 
would be compensated for the indirect injury received. If 
the corporation refuses to sue, or is still under the control of 
the directors sought to be held responsible, a stockholder may 
maintain an equitable proceeding “to protect the interest of 
the corporation as the trustee for all its stockholders and cred- 
iors.” (Craig v. Gregg, 83 Penn. St., 21; Angell & Ames, 
supra.) 

‘A fatal defect in the plaintiff’s petition, both original and 
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amended, is, that it seeks no recovery in behalf of the corpora- 


tion, but seeks a direct recovery of damages for the plaintiff 
individually, the case stated not entitling him to such a re- 
covery. 

Directors of moneyed corporations, such as banks, have often 
had enlarged liabilities imposed upon them by statute, and a 
case is referred to, by counsel for appellant, where, in the ab- 
sence of statutory provisions, they have been held directly 
accountable to special depositors. (Conant vr. Reed & Bank, 
1 Ohio St., 298; United Society of Shakers rv. Underwood, 9 
Bush, 610.) 

The great current of authority, we think, denies to a stock- 
holder the relief sought in this case. 

AFFIRMED. 


[Opinion delivered March 12, 1880.] 





Tue Texas Bankinc anp Insurance Co. vy. W. J. Hutcurys. 
[Case No. 887.] 


1. BRIEFS—PRACTICE.—‘he practice of grouping together assignments 
of error in a brief, without pointing out the distinet propositions of 
law arising thereon, and which are relied upon, condemned, A brief 
is defeetive which fails to indicate with certainty and clearness the 
legal questions involved, and to which the authorities cited, apply. 

2. POLICY OF INSURANCE—W AIVER—PLEADING.—Whien, in a suit to 
recover on a policy of insurance, the defense pleads the invalidity of 
the policy for concealment and breach of warranty, and the plaintiff, 
by supplemental petition, sets up a waiver of that ground of defense, 
it must be specially pleaded, and must amount either to an agree- 
ment or an estoppel. Ifthe acts of the defendant constitute an estop- 
pel, the particular acts, representations, or conduct relied on, should 
be pleaded with reasonable certainty. 

3. PLEADING—F ACT CASE.—See opinion for plea, setting up waiver or 
estoppel, which was held defective for want of certainty and definite- 
ness in its averments. 

4. INSURANCE—NOTICE—FORFEITURE.— An insurance company claimed 
that its policy on a factory destroyed by fire was avoided by the con- 
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cealment of the fact that the use of a cotton gin in the factory ma- 
terially increased the risk, and was concealed from the company. 
The agent of the company, at a different place, informed its secretary, 
when on the street, away from his oflice, that the cotton gin was being 
used by the insured. On the trial, the court charged that this con- 
stituted notice to the company, and, in effect, that a forfeiture of the 
policy could only be claimed after notice, given within a reasonable 
time, of the intention of the company to claim it: Held, Error to 
charge, as matter of law, that the company, through the information 
_ given to its seeretary, had notice. 
5. CHARGE OF COURT.—See opinion for charge as to custom held erro- 
neous. 


APPEAL from Galveston. 
iam H. Stewart. 

Suit by William J. Hutchins, appellee, upon a policy of in- 
surance issued by the Texas Banking and Insurance Company, 
appellant, on the 14th of November, 1871, “to indemnity 
Ahrenbeck Brothers during one year thereafter against loss by 
fire, to the amount of $4,000, as follows: On their two-story 
frame shingle-roof building, $800; on their linter, huller, and 
shafting, $600; on their boiler and engine, $1,000; on their 


Tried below before the Hon. Will- 





presses, $800; on their stock of oil and oil-eake, $300.” 

The building was occupied by the assured as a cotton-seed- 
oil factory, and the machinery and stock described were con- 
tained therein; the whole situated in the town of Ilempstead, 
Texas; the loss, if any, payable to W. J. Hutchins. 

The insurance company pleaded general denial, and special- 
ly: Ist. Misrepresentations and concealment, by the applicant 
for insurance, of the fact that, at the time of the application 
for and issuance of the policy, the building described as occu- 
pied as a cotton-sced-oil factory was occupied and used for the 
purpose of ginning cotton, with three gins therein, of which 
appellee had no knowledge, which fact materially enhanced 
the risk, and would have greatly enhanced the premium if it 
had been known, or have induced the appellant to decline it 
altogether, and was the direct cause of the fire occasioning the 
loss. 2d, That by the terms-of the policy the appellee war- 
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ranted that the building insured and containing the subjeets 
of the risk was occupied as a “cotton-seed-oil factory,” but 
was in fact oecupied and used for the ginning of cotton, with 
five cotton gins therein, which do not form a usual, necessary, or 
essential part of a cotton-seed-oil factory; that the ginning of 
cotton is a business of itself, distinct from a cotton-seed-oil 
factory, much more hazardous, and that appellant thereby 
broke his warranty. 3d. That, in contravention of the terms 
of the policy, the appellee used the property and premises men- 
tioned, without the consent of appellant in writing, for ‘the par- 
pose of keeping, running, and working gins therein, which is 
a mechanical operation requiring the use of fire-lieat, and to 
which fire-heat was applied, whereby the risk was inereased, 
and by reason of the running of the gins the fire was caused 
which produced the loss complained of; wherefore the appel- 
lant was not liable, &e. ; 
The answer set forth the application on which the policy 
sued on was issued, and averred that the faet that a cotton gin 
was running in the house was not therein disclosed, and was 
unknown to the appellant and known to appellee; that in fact 
one was running, and the fire oecurred from it; that the gin 
increased the risk, and by reason of the eoncealment and breach 
of warranty and condition of the poliey appellant was released ° 
from all hability thereon, and the policy was null and void. 
To this answer Ilutchins replied in a supplemental petition, 
denying all concealment and misrepresentation, and alleging 
that appellant made no inquiry to that effeet; admitted that 
gins were being run at the time of the loss in eonneetion with 
the operation of the oil factory in the house insured, and for 
the purpose of supplying seed to the latter; averred that the 
gins were propelled by the same engine and fire-heat that pro- 


pelled the oil factory, and none other or greater; that they 
were so run in November, 1870, when appellant first took the 
risk, and had been ever sinee, openly and notoriously, and 
which fact was known to appellant and its agents; that Mohl, 
who was then an agent of appellant, with power to take and 
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eancel risks, had seen the gins running, and in June, 1872, 
notified appellant’s secretary of the fact, who declined to ean- 
cel the policy and notify appellee, notwithstanding that by the 
terms of the policy he had the right to terminate the risk at 
any time; that appellant, with this knowledge, suffered Ahren- 
beck to continue his business, and did not claim that the policy 
was void until 26th December, 1872, two months after the 
destruction of the property by fire; ‘wherefore appellant had 
waived its right to avoid fhe policy, and is estopped by its 
acts.” It was also alleged in the original petition, in avoid- 
ance of appellant’s reason for declining to pay the loss, that it 
was the general custom in Texas to run cotton gins in connec- 
tion with cotton-seed-oil factories as part of the usual machin- 
ery employed in such factories, which custom was known to 
appellant when it took the risk sued on. 

Appellant excepted specially to the supplemental petition, 
because it did not appear therefrom that the knowledge which 
the secretary acquired of the running of the gins came through 
Hutchins or his agent; that the facts set up were not sufficient 
to create a waiver or estoppel, and also denied all the aver- 
ments, except that gins were run in the factory. 

This demurrer was overruled, and there were verdict and 
judgment for Hutchins on the facts. 

The facts in evidence are sufficiently disclosed by the opinion. 





Willie 4 Cleveland, for appellant. 

I. The first assignment of error is, that the court erred in 
overruling defendant’s demurrer to plaintiff’s replication. 
(Insurance Co, v. Lacroix, 45 Tex., 158; Gould on Plead., ch. 
3, sees. 57, 58; Story Eq. Plead., sec. 263; Sayles on Plead., 
secs. 12, 30, 40, 116; Livermore on Agency, 237; 30 N. Y., 
164; Ripley v. dtna Insurance Co., 2 Lead. Cas. in Eq., 164; . 
Big. on Est., p. 480.) 

II. The second assignment of error is in the court overrul- 
ing appellant’s objections to testimony as set forth in bill of 
exceptions number 1. (17 lowa, 187; 15 lowa, 377; 22 
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Mich., 471; 9 Cush., 473; 17 Tex., 466, 576, and authorities 
cited.) 

[This testimony was the evidence of Mohl, an agent of the 
company, in regard to his conversation with Lauve, the secre- 
tary. It will be seen in the opinion.] 

The following errors assigned are considered together: 

«3. The court erred in refusing to give the charges numbers 
1 to 16, as set forth specifically in bill of exceptions number 2. 

“4, The court erred in its charge to the jury. 

“5. The court erred in giving the fourth paragraph conr- 
tained in its charge, and especially in charging the jury therein 
as follows: ‘Or if you believe from the evidence that at the 
time of the insurance the cotton gins were used openly and 
publicly in the plaintiff’s cotton-seed-oil factory, and that at 
that time it was usual in Texas to run cotton gins in connec- 
tion with cotton-seed-oil factories, then the plaintiff would be 
entitled to your verdict.’ 

“6. The court erred in giving the charge as contained in the 
fifth paragraph of its general charge, and particularly in under- 
taking to define what constituted notice in this case, and what 
the duty of the secretary of the company and what the duty of 
the company; and the court also erred in charging the jury 
therein as follows: ‘Or if the proof shows that the gins did not 
increase the risks any more than the same number of linters 
would have increased it, then the plaintiff would be entitled to 
your verdict.’ ” 

[Counsel argued at length these assignments. The whole 
charges, given and refused, are copied in the brief, as well as 
the evidence. Both are too lengthy for insertion. So much 
of them as is important to understand, will be inferred from 
the opinion.] 


Baker § Botts, for appellee. 


I. The first assignment of error is, that the court erred in 
overruling defendant’s demurrer to plaintiff’s replication. 


~ 
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There was no error in overruling said demurrer. The repli- 
eation is not based on notice in the sense of that word, but 
upon a knowledge on the part of the insurance company, 
brought home to it through its own agent, that gins were heing 
run in the house insured; and the insurance company having 
the right to.caneel the policy on that ground, and failing to do 
so, it was proper to submit the facts to a jury to say whether 
the company had not elected to waive all legal objection to 
such use of the gins. (26 Towa, 10; 72 N. Y., 117; 2 Amer. 
Lead. Cas., 920; Pierce v. Nashua Insurance Co., 50 N. FL, 
297; Currier v. Continental Insurance Co., 53 N. IL, 538.) 

The testimony objected to was that of Mohl. It was relevant 
and pertinent in this: that it showed that Mohl, while an agent 
of the insurance company, had seen cotton gins running in the 
oil factory, and had made known that fact to the secretary of 
the company several months before the loss occurred, and in this 
way brought home to the company a knowledge of the fact 
that Ahrenbeck was running cotton gins in connection with 
oil manufacture. 

II. The plaintiff had alleged that it was usual, in Texas, at 
the time the policy sued on was issued; (1872,) to run cotton 
gins in connection with such factories. If this was true, the 
plaintiff, residing in Texas, is presumed to have taken the risk 
subject to the right of the assured to operate the factory in the 
way in which such factories were then usually operated in that 
State, whatever may have been usual in other States; and tes- 
timony having been introduced in support of the allegation, it 
was right and proper to charge the jury as the court charged 
on that point. 

III. There was no error in defining the duties of defendant’s 
secretary. ‘This was matter of law. 

If defendant’s secretary was notified by another of defend- 
ant’s agents that gins were being run in the oil mill, and he 
regarded the use of them as violative of the policy, then, in 
view of the facts before mentioned and the testimony in regard 
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to gins being usual in such factories in Texas, good faith and 
fair dealing required that he should cancel the policy, and not 
allow it to run until a loss occurred, and proofs were in his 
office, and the insurance money due and payable according to 
the terms of the policy, before raising the objection. 

IV. Forteiture of policy for breach of conditions may be 
waived, and if waived, the policy continues in foree. 

V. The waiver may be by parol, or may arise out of the 
acts or course of dealing between the parties, and is a question 
of fact for a jury. 


GouLD, AssoctaTE J usticE.—In examining this case we have 
found difficulty in ascertaining from the brief of counsel for 
appellant the points of law arising on his assignments of error 
relied on and intended to be presented, The brief contains 
no propositions, yet it presents in connection several assign- 
ments of error, embracing the entire charge as given and the 
refusal of sixteen charges asked. The court,as to those assign- 
ments of error thus grouped together in the brief, is lett to in- 
fer for itself what propositions or legal questions arise thereon 
that are important in the determination of the case. An 
unnecessary multiplication of propositions is a mistake more 
frequently found in briefs under the new rules. But a brief 
is defective which fails to indicate with certainty and clearness 
the legal questions involved, and to which the authorities cited 
apply. We have, however, proceeded to dispose of the case, 
and if in doing so we have failed to pass upon questions which 
might arise under the assignments of error, it is believed that 
we have responded to all questions properly made in appel- 
lant’s brief. 

We are of opinion that the court erred in overruling defend- 
ant’s exceptions to plaintiff’s replication to the defense that the 
policy was void for concealment and breach of warranty, claim- 
ing that defendant had waived that ground of defense and was 
estopped from setting it up. It has been decided by this court 
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that waiver, when thus relied on, must be specially set up; 
that it must amount either to an agreement or an estoppel, 
and that in the latter case the particular acts, representations, 
or conduct that have been relied and acted on should be stated 
with reasonable certainty. (Insurance Co. v. Lacroix, 45 Tex., 
158; Banking Co. rv. Stone, 49 Tex., 15.) The exceptions were 





special, and one of the grounds was, that the allegations were 
rague, uncertain, and indefinite as to time, place, and cireum- 
stances, and state only legal conclusions. 

The replication—or, rather, as it should now be styled, sup- 
plemental petition—alleges that defendant, having knowledge 
of the facts from which a forfeiture is claimed, “elected and 
declined to cancel the policy and notify plaintiff, or said Ah- 
renbeck Brothers, of the fact”; and the conclusion is drawn 
that “defendant, by its own acts, waived the breach of condi- 
tions as set up in its answer, if such ever happened, and is now 
estopped thereby from urging the same in defense of this suit.” 
By what act or conduct defendant elected and declined to ean- 
cel the policy, or made known its election, is not stated; nor 
is it alleged that plaintiff was thereby, intentionally or other- 
wise, induced to act or to remain inactive to his prejudice, in 
the belief that the right to forfeit was abandoned. The repli- 
cation was, we think, defective in the certainty and definite- 
ness of its averments, and otherwise fell short of stating facts 
sufficient to amount to a waiver or estoppel. Our views of 
the requisites of a waiver or estoppel, in a case of this kind, 
will be further developed in considering the charge of the 
court. | 

The court charged the jury, that «if Mohl, as agent of the . 
company, informed Lauve, its secretary, four or five weeks 
before the loss occurred, that plaintiff was running cotton gins 
in the insured premises, that would be notice to the company ; 
and the latter, to avail itself of a forfeiture on account thereof, 
(if under the proof the use of gins worked a forfeiture.) should 
have apprised the plaintiff within a reasonable time of its in- 
tention to claim a forfeiture.” 
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The evidence disclosed that Mohl was a local agent at Hous- 
ton, not at Hempstead; that on a visit to defendant’s factory 
at Hempstead, in June, 1872, he saw that gins were run in the 
factory; that in the same summer Lauve, the secretary, being 
in Houston, Mohl complained that he was not allowed to take 
risks on gins and gin-houses, and when told that the company 
declined all such risks, replied: “ You have a risk on Abhren- 
beck’s cotton-seed-oil factory, and they are running gins.” The 
secretary replied disclaiming any knowledge of any such risk, 
and said that if he found a policy providing for such risks, he 
would eancel it. The secretary testified that the conversation 
occurred on the street, that it passed out of his mind, and that 
he did not think of it again. Ile says: “If spoken to by the 
insured, or by any one acting for him, in relation to any tact 
affecting the validity of his policy, I should feel bound to act 
in some way on such communication; but [ should not if 
spoken to by one having no interest in the policy.” 

Under these circumstances we do not think the court justi- 
fied in charging the jury, as matter of law, that the company, 
through the information given to its secretary, had notice. 
The knowledge of the secretary may be equivalent to knowl- 
edge of the company; but the question is, Did the secretary 
owe to the holder of the policy any such duty as required him 
to bear in mind information thus reeeived, and make it a rule 
of law that he should be held not to forget it? It is far from 
clear that the same rule should apply as in ease of one claim- 
ing protection as an innocent purchaser without notice. 

But, aside from this, is an insurance company, acquiring 
knowledge of some concealment or breach of Warranty con- 
stituting a valid ground of forfeiture, in all eases bound in 
good faith to notify the policy-holder of the forfeiture? If 
the circumstances be such as to show that the policy-holder 
had been guilty of no fraud or intentional wrong, we are not 
prepared to say that the company should not in honesty no- 
tify him of the forfeiture or cancellation, especially if, under 
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the terms of the policy, the party would be entitled on the can- 
cellation to a return of the premium, or a part thereof. Even 
a breach of warranty might occur without any intentional 
wrong. The cases, however, which are cited by counsel for 


appellee do not go to the extent of estopping an insurance 
company from defending on the ground of concealment or 
breach of warranty because of its silence, where the case is 
one of fraud and the company would be under no obligation 
to return any part of the premium. 

The case most relied on by appellee is one in which, after 
the issuance of the policy, the holder had made a change in 
his business increasing the risk, which increase of risk without 
the assent of the company made the policy void, and if made 
with notice to the company entitled it to cancel the policy by 
paying to the assured the unexpired premium pro rata. (Viele 
v. Germania Insurance Co., 26 Towa, 9.) In that case the au- 
thorized agent of the company had notice from the parties, 
and on examining the premises assented to the change on 
certain conditions. The waiver was express, and, though not 
indorsed on the policy, was complete and binding. 

Clearly, the case, as an authority, does not go far enough 
to embrace the case before us and support the charge given 
by the court. The judge who delivered the »pinion says in 
reference to the facts of that case: “If the agent determined 
that the risk was increased, his duty to his principal and good 
faith toward the assured, and every principle of honesty, re- 
quired him to cancel the policy and advise the assured of the 
fact. It was bad faith of the darkest hue for the agent, upon 
determining that the risk was increased, so to act and speak 
as to induce the owner to believe that the policy continued to 
cover the property. The companies thereby retained the money 
paid on premiums which they had not earned, and which their 
contract required should be repaid to the assured upon cancel- 
ing the policy, and induced their confiding customer to trust 
for indemnity,” &e. This strong language must be taken with 
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reference to the case before the court. It would certainly not 
be applicable where the defense was, that the insured had been 
guilty of fraud, which was discovered without his agency, and 
when, though the policy were forfeited, he would be entitled 
to no return of premium. An equitable estoppel could not be 
made available to protect a party guilty of fraud from the con- 
sequences of that fraud. We are not called on, in the present 
attitude of the case, to lay down rules on the subject of waiver 
which may meet every possible phase of the case on another 
trial. The subject is one of too much doubt and difficulty to 
require of us such a course, and we content ourselves with the 
views already expressed. 

The court also charged the jury: “If you believe from the 





evidence that cotton gins are embraced fairly in the term 
‘cotton-seed-oil factory,’ or if you believe from the evidence 
that when the risk was taken cotton gins were used openly and 
publicly in the oil factory, and that it was then usual in Texas 
to run them in connection with such factories, then find for 
the plaintith” 

It is the opinion of the court that there was no evidence of 
any usage in Texas to run cotton gins in cotton-seed factories 
having been so general and so well and long established as to 
charge the insurance company with notice thereof, and that, 
under the evidence, this charge should not have been given. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered March 18, 1880.] 
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1. Trust sALE—SvuBsTITUTE TRUSTEE— EXECUTION OF POWER. — A 
deed of trust otherwise regular, provided that in the event the trustee 
named should be unwilling or unable to act in carrying out the trust, 
then for the appointment by him of a substitute trustee; and in the event 
the trustee should refuse to appoint a substitute trustee, then it should be 
lawful for the holder of the note, due and unpaid, to appoint a substitute 
trustee under his hand and seal, and that his acts should be effectual and 
binding. Prior to any action being taken under the deed of trust, the 
original trustee died without appointing a substitute, and afterwards the 
holder of the note appointed in writing, not under seal, a substitute 
trustee, by whom the land, after default, was advertised, sold and con- 
veyed. In a controversy involving the validity of the sale, held — 

1. That the stipulation in regard to the appointment of a substitute 
trustee should be governed by the rules applicable to the exercise of 
directory powers. 

2. The original trustee being rendered unable to act by death, though 
there was technically no refusal to appoint a substitute, there existed 
what was in effect equivalent to a refusal. 

3. Looking to the deed for the intention of the parties, the con- 
tingency had occurred which authorized the holder of the note to 
appoint a substitute trustee. 

4. The defective execution of a valid power will be sustained in favor 
of creditors and purchasers for value, and others not mere volunteers, 
when the intention of the parties clearly appears, and has been sub- 
stantially carried out, when the defect complained of is a technical one, 
was not occasioned by fraud, and did not result in legal injury to the 
parties interested. , 

5. The execution of the power being in other respects valid, the 
omission of a seal in the appointment of the substitute trustee did not 
invalidate it. 


Appear from Harris. Tried below before the Hon. James 
Masterson. 
a | Suit in trespass to try title, brought by Sarah Jacobs, appel- 
lant, against J. I. McClintock and Mildred McClintock, to 
recover lot six and half of lot seven, in block one hundred and 
twenty-six, on the south side of Buffalo Bayou, in the city of 
Houston. The original petition was filed July 28, 1875. 





October 19, 1875, defendants answered by general demurrer, 
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plea of not guilty; that they were innocent purchasers of the 
property; plead limitation, and suggested valuable improve- 
ments made in good faith. They also alleged that they claimed 
the property under warranty deed from Henry Brashear and 
wife, and that Brashear claimed under warranty deed from 
Robert Brewster; they brought in Henry Brashear and wife and 
Robert Brewster as warrantors, and asked for judgment 
against them on their warranties, in the event the plaintiff 
recovered. 

November 16, 1875, plaintiff filed an amended petition, 
alleging that on January 4, 1862, the property was conveyed 
to her by Robert Brewster and C. J. Grainger; that she was 
then a feme covert, and the conveyance was made to her for 
her exclusive property; that on August 24, 1866, a deed of 
trust on the property in controversy and the balance of lot 
seven was executed by plaintiff and her husband to C. J. 
Grainger, to secure Robert Brewster in a note of Abram 
Jacobs (plaintiffs husband), for $1,000 gold, due ninety days 
from its date; that the note was an usurious contract, and void; 
that plaintiff paid $250 gold on the note up to January 14, 
1867, and in April, 1867, or thereabouts, she and her husband, 
intending to be temporarily absent from Houston, delivered 
the premises to Brewster, who received the rents of the same 
up to August 23, 1869, when Brewster caused the premises to 
be sold by John Brashear, as pretended substitute trustee, and 
at the trustee’s sale Brewster became the purchaser, and from 
that time held the premises and collected the rents, until he 
sold to Henry Brashear, on March 26, 1870; that during the 
time Brewster held the premises, the rents were received and 
appropriated on the note. Plaintiff further alleged that the 
trustee’s sale was void; that John Brashear was never consti- 
tuted as substitute trustee, and had no power to act as such, 
and that Brewster never had any interest in the property 
except by way of mortgage thereon; and that all Brewster's 
acts about the property were fraudulent and void. 

Ilenry Brashear and wife, in their original answer, alleged 
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that they had conveyed good title to the property in contro- 
versy to Mildred McClintock. 

Brewster answered, alleging that he had conveyed to Brashear 
good title to the property. 

In amended answers filed, the defendants, J. H. and Mildred 
McClintock, and the warrantors, Brashear and wife, denied all 
the allegations in plaintiff's pleadings, and set up that they 
were innocent purchasers of the property in controversy, and 
possessors in good faith for more than one year before the 
institution of the suit, and suggested valuable improvements 
made in good faith. They also alleged the execution of the 
deed of trust by Abram and Sarah Jacobs, to C. J. Grainger, 
to secure Robert Brewster, regular and valid sale thereunder 
to Brewster, defendant’s claim under Brewster, and that 
plaintiff and her husband assented to the trustee’s sale, and 
ratified it, and were thereby estopped from asserting its 
invalidity. 

The defendants and Henry and Maggie Brashear pleaded 
the three and five years’ statute of limitation, and alleged pur- 
chase of the property by them, and payment of the purchase 
money in good faith, without notice of plaintiff's claim. Ver- 
dict for the defendants, and judgment. 

The deed of trust from Jacobs and wife to Grainger, to 
secure Brewster, provided that in case of default on the part of 
the makers of the trust deed, or on the part of their assigns, 
in the payment of the note and interest secured by the deed, 
when the same should be due and payable, then the trustee, 
Grainger, was thereby empowered, and it should be his duty, 
as trustee, at any time after default made in the payment of 
the note, at the request of the legal holder, to advertise the 
property conveyed, for twenty days, for sale, to be sold ona 
day named in the advertisement, before the court house door 
in Harris county, to the highest and best bidder for cash, ete., 
and apply the proceeds of the sale, after deducting expenses of 
the sale, to the payment of the note and interest. In the 


g or unable to act 


event said Grainger should be unwillin 
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in carrying out the trust, then the deed provided for the 
appointment by him of a substitute trustee. In the event 
Grainger should refuse to appoint a substitute trustee, then it 
should be lawful for the holder of the note due and unpaid to 
appoint a substitute trustee, under his hand and seal, and that 
his acts should be as effectual and binding as though per- 
formed by the original trustee. 

The appointment of the substitute trustee was objected to 
by plaintiff on the ground that there had been no refusal of 
Grainger to appoint a substitute, and therefore Brewster had 
no authority to appoint, and that the writing offered as the 
appointment of John Brashear was not under Brewster's seal. 

Mrs. Grainger’s testimony was that her husband C. J. 
Grainger died July 1, 1869. 

The appointment of John Brashear as substitute trustee was 
in due form and under the hand and signature of Robert Brew- 
ster, but was not under his seal, and was executed on July 22, 
1869. 

Brewster’s testimony showed that he held and owned the 
note secured by the deed of trust, and that it was due and un- 
paid at the time he appointed John Brashear substitute trustee. 

It was admitted that the chain of title from the sovereignty 
of the svil down to plaintiff was regular. 


WP. & BF. P. Hamblen for appeliant.— The first point 
we raise is, that the court erred in admitting in evidence the 
appointment of John Brashear as substitute trustee. 

The deed of trust from Jacobs to Grainger, use of Brewster, 
provides if Grainger “refused to appoint a substitute trustee, 
then it shall be lawful for the holder of the note due and 
unpaid to appoint said substitute trustee under his hand and. 
seal.” 

We objected to the admission of said appointment: 

First. Because there was no provision in said deed of trust 
to appoint a substitute trustee except in case of Grainger’s re- 
fusal. This is a voluntary trust. The conditions must be 
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strictly complied with. Equity would have executed this 
trust, had its assistance been invoked, but will not lend its 
assistance, in this class of cases, in curing the defective execu- 
tion of the power by a volunteer or interloper. Story’s Equity, 
vol. 1, see. 95. In this case Brashear was a volunteer. Brew- 
ster was not a purchaser for value; he credited his bid on the 
note. Equity will not assist either, farther than to foreclose 
that lien. 

Secondly. Because the appointment of John Brashear as 
substitute trustee is not under seal, as required by the terms of 
the deed in trust. “If the power is to be executed under seal, 
and the seal is omitted, it is nota good execution of the power.” 
Dormer e¢ a/.v. Thurland e¢ a/., 2 Peere Williams, p, 509 
“If there is any irregularity, * * * or as to the manner 
in which it is made, the purchaser of the trust property may 
find his title utterly worthless.” Perry on Trusts, sec. 258. 
And to the same effect see Hawkins & Kemp, 3 East, 410; 
Sugden on Powers, vol. 2, pp. 300 and 304; Washburn on 
R. P., vol. 2, p- 609, and eases cited. 

In our view of the case, the only relief equity would have 
afforded the -appellees, if any, would be to subrogate them to 
Brewster’s lien, and foreclose the same on the land, and not 
to have decreed them the land. ' 

For which errors, with others set forth in our assignment, 
we ask that the cause be reversed and remanded. 


Baker & Botts, Crank & Webb and J. W. Jones for ap- 
pellees. — The presumption is that Grainger, during his life- 
time, was neither unable nor unwilling to act, otherwise he 
would have appointed a substitute. Nor is it likely that 
Grainger, while living, refused to appoint a substitute, other- 
wise Brewster, the holder of the note, would have done so. 
Suppose Grainger had lived, and on request had refused to ap- 
point a substitute, can it be denied that, in such case, Brew- 
ster would have had that power? Then how much stronger is 
the case when Grainger is dead and cannot refuse? Is not his 














-T 
“tI 


1880. ] Jacoss v. McCirytock. 





Argument for the appellees. 





(Grainger’s) death stronger than his refusal could have possibly 
been ¢ 

If a condition becomes impossible by the act of God, the 
condition is discharged. (2 Bacon’s Abridg., title “ Condi- 
tions,” subd. 2, heading of the Act of God, and the various 
decisions under that heading; see, also, Bouvier’s Law Dic., 
title “ Impossibility.”) 

IIad Grainger lived, he could only have refused on demand 
by Brewster to act, which refusal would authorize Brewster to 
appoint a substitute trustee. Now, if Grainger’s refusal would 
have been authority to Brewster, @ fortior/, would not Grain- 
ger’s death be much stronger authority to Brewster to appoint 
a substitute trustee? Ilence, it is plain, from the trust deed, 
that Brewster had the right to appoint the substitute. 

Now, should the appointment have been made under 
Brewster’s seal? 

The act of February 2, 1858, 1 Paschal’s Dig., art. 5087, 
is as follows: “ No scroll or private seal shall be necessary to 
the validity of any contract, bond, or conveyance, whether 
respecting real or personal property, except such as are made 
by corporations; nor shall the addition or omission of a scroll 
or seal affect the force and effect of the same.” 


The use of seals in England had its origin in ignorance. 


But few persons were sufficiently educated to write, at the time 
of their introduction. The lords and noblemen had their dis- 
tinct seals, with particular devices, which they used sometimes 
with, and sometimes without, their signatures; the seal being 
regarded as the best evidence of the execution of instruments. 
The seal answered for the signing of the name, or the signa- 
ture of the party. 

The same method of executing instruments was adopted by 
the commons, who rejected the signature altogether, and affixed 
waxen seals, as evidence of the execution of deeds, ete. Hence, 
the stringency of the common law upon the subject of seals, 
and its many subtile provisions and distinctions as to instru- 
ments unde: seal or not under seal. But as education became 
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more general, most, if not all, of these inconveniences and 
foolish distinctions were discarded, and in our own country 
state after state has, by statute, abolished them; and Texas, in 
1858, by the law above quoted, did it most effectually. 

The case of Dormer ef al. v. Thurland ef a/., in 2 Peere 
Williams, 505, is relied upon by the appellant, but an exami- 
nation of the case will show that Lord Chancellor King held 
the will to be a good one without the addition of a seal. But 
we submit that the case is not similar to the one we are dis- 
cussing. That was a charge by a will on the estate. This is 
a power or authority given, by consent of parties, to a trust 
deed. 

It would be useless to hold that a seal is essential without 


giving to it the full common law definition and signification; 
then it would have to be made of wax, or some other soft sub- 
stance, with letters, figures, or other devices, to distinguish it 
as Brewster's seal. A scroll for seal would not answer. But 
Brewster has no seal. Why? Because the statute has abol- 
ished seals, and says they shall no longer be necessary; that 
their omission or addition will not affect the validity of an in- 
strument, and that a stipulation for, or an addition of the.seal, 
is the merest surplusage. 

A contract to convey land need not be under seal. Miller 
vy. Alexander, 8 Tex., 36; Durst v. Swift, 11 Tex., 280; Holl- 
man v. Cresswell, 13 Tex., 45; Martin v. Weyman, 26 Tex.,, 
466; Fisk v. Miller, 13 Tex., 45. 


Jones & Garnett, also for appellees. 

I. Grainger, the original trustee, having died before the 
appointment of John Brashear, Brewster, the holder of the note, 
had a right to make the appointment, and the writing signed 
by Brewster, appointing Brashear substitute trustee, was prop- 
erly admitted in evidence, because it was a substantial execn- 
tion of the power to substitute, and such an execution as a 
court of equity should aid and sustain. Art. 5087, Paschal’s 
Dig.; Story’s Eq. Juris., sections 94, 95, 96, 97, 172, 173, 174; 
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Bouv. Law Die., title “Impossibility;” 2 Bacon’s Abridge- 
ment, title “Condition,” subdivision 2, under heading * Act 
of God,” and decisions under that head. 

Il. The instrument substituting John Brashear was prop- 
erly admitted in evidence, because the: proof showed that the 
plaintiff knew that John Brashear, as substitute trustee, had 
advertised the property conveyed in the trust deed, and was 
about selling under the deed of trust, in accordance with the 
advertisement, and she made no objection to the advertisement 


or sale. 


Bonner, Assocrate J vstice.— Sarah: Jacobs, plaintiff below, 
appellant here, seeks to avoid the trust sale and deed under 
which appellees claim, made by Brashear, substitute trustee for 
Grainger, for the reason that Brashear was not legally ap- 
pointed: first, because the contingency had not happened 
which authorized Brewster to make the appointment; second, 
because the appointment was not made under seal. 

The trust deed provided that in the event Grainger should 
be unwilling or unable to act in carrying out the trust, then 
for the appointment by him of a substitute trustee. 

And in the event Grainger should refuse to appoint a substi- 
tute trustee, then it should be lawful for the holder of the 
note due and unpaid to appoint said substitute trustee, under 
his hand and seal, and that his acts should be as effectual and 
binding as though performed by the original trustee. 

The testimony showed that prior to the sale under the trust 
deed, Grainger, the original trustee, died without having ap- 
pointed a substitute, and that Brewster, by whom Brashear 
was appointed, was the holder of the note, and that the ap- 
pointment was made under his hand simply, and not under 
his hand and seal. 

There is no question as to the validity of the original trust 
deed, and the principle which underlies the above issues is 
analogous to that which governs in cases of the defective exe- 
cution of a valid power. 
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As equity looks to the substance and not to the shadow, the 
defective execution of a valid power will be sustained in favor 
of creditors and purchasers for value, and others, not mere vol- 
unteers, when the intention of the parties clearly appears and 
has been substantially carried out, and when the defect com- 
plained of is a teclinieal one, and which it may reasonably be 
presumed was not occasioned through fraud and did not result 
in legal injury to the parties interested. 1 Story’s Eq. Jur., 
8s 94-97; Id., $$ 170-174; 2 Washb. on R. P., 335, see. 8. 

In our opinion, the stipulation in the deed of trust in regard 
to the appointment of a substitute trustee comes within that 
class known as direetsry powers, in which some degree of lati- 
tude is allowed, rather than that class known as s¢r/ct powers, 
to be executed only under the cireumstances prescribed in the 
instrument. Perry on Trusts, § 490. 

The death of Grainger rendered him wholly unable to act as 
trustee or to appoint a substitute trustee, and although there 
was not a technical refusal to make such appointment, yet 
there existed, in effect, what was equivalent to such refusal. 

The evident intention of the parties was, that a sale of the 
property might be made through a trustee, without the for- 
mality, delay and expense of a judicial proceeding, and we are 
of opinion that, substantially, in the light of this intention, 
the contingency happened which authorized Brewster to ap- 
point the substitute trustee. 

The mere omission of a seal would not render invalid the ex- 
ecution of a power otherwise valid. 2 Sugden on Powers, 
marg. p. 125, see. 27; 1 Story’s Eq. Jur., § 97; Id., $ 174. 

The case of Dormer v. Thurland, 2 Peere Williams, 506, 
cited by appellant, to the effect that the omission of a seal in 
the execution of a power would render it invalid, was greatly 
weakened as authority by the subsequent opinion of Lord 
Mansfield in Earl of Darlington v. Pulteney, Cowper, 268, and 
cases there cited. 

Whatever might once have been the necessity of a seal to 
give solemnity and authenticity to the execution of instru- 
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ments, this necessity, as to contracts between individuais, has 
passed away, and the reason having ceased, express legislation 
in this and other states has dispensed with seals as a useless 
formality. 

Our statute in force at the date of this transaction, provided 
that “ No scroll or private seal shall be necessary to the valid- 
ity of any contract, bond, or conveyance, whether respecting 
real or personal property, except such as are made by corpora- 
tions; nor shall the addition or omission of a seroll or seal 
affect the force and effect of the same. * * **”  Paschal’s 
Dig., art. 5087. 

As said by Mr. Perry, “ Why any effect should be given to 
a form that has ceased to be a solemnity would be hard to 
explain on principle, and is equally uncertain upon the au- 
thorities.” Perry on Trusts, § 111. 

We are of opinion that the omission of a seal to the ap- 
pointment of Brashear as substitute trustee was not such 
defect in matter of substance as should vitiate his sale. 

It may be added, that the testimony shows that the property 
was community; that before the sale it had been abandoned as 
a homestead; that both the plaintiff, Mrs. Jacobs, and her 
husband, not only failed to take proceedings to prevent the 
sale, but acquiesced in it; that the sale was fairly made, and 
seemingly for a fair price, $1,000, the amount of the note; 
that it does not appear but that this note was given up and 
would now be barred by limitation; and it does appear that 
the property long since has passed into the hands of successive 
purchasers. 

To set aside the sale under these circumstances for a mere 
technicality, would be in violation of plain principles of jus- 
tice and equity. 

This disposition of the case renders it unnecessary to pass 
upon the other points presented. Judgment affirmed. 


AFFIRMED. 
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J. Z. UU. Scorr v. Arserr N. Atrorp. 
(Case No. 5i1.) 


1. Fracup—CHARGE OF couRT. —It is only when the fact or intention 
which avoids a deed is patent upon the face of the instrument, or is a 
necessary deduction from it, that the court can pronounce it void. Nor 
is it authorized to tell the jury, upon proof of a given fact, that they should 
find against the instrument, unless fraud is a legal and indisputable de- 
duction from the existence of the fact. 

2. Fravup— Bankrupt. — A bankrupt, within six months prior to being ad- 
judged a bankrupt, executed a deed of trust upon his entire stock of goods 
to secure a creditor; the deed was not filed for record until two months 
after its execution. No provision was made for other creditors. The 
trustee was to take possession only on the non-payment of the debt at 
maturity, and the business was to be conducted by the debtor, as usual, 
in the ordinary course of trade. Held, that the transaction was not 
fraudulent per se; for a court to hold otherwise would be a usurpation of 
the province of the jury. 

3. ASSIGNEE IN BANKRUPTCY — FRaAUup— DEED oF TRUsT. — An assignee 
in bankruptcy who failed to show that he represented creditors who were 
hindered, delayed or defrauded by a deed of trust, made and recorded by 
the bankrupt within six months before the adjudication in bankruptcy, 
was bound by it. 

BANKRUPT LAW. — The bankrupt law did not absolutely avoid all trans- 
fers made by the bankrupt within six months prior to the adjudication in 
bankruptcy, but only those in which the grantee had reasonable cause to 
believe that the conveyance was made contrary to, or in fraud of, the law. 

5. Fraup — Duk DILIGENCE — Notice. — The execution of a deed of trust 
by a debtor, out of his usual course of business, to secure a creditor, does 
not affect the creditor with notice of the debtor's insolvency, but imposes 
on him the duty of using due diligence to ascertain the fact. 

DISTINGUISHED CASES DISCUSSED. — This case distinguished from’ Peiser 
v. Peticolas, 50 Tex., 638, and the latter case discussed. 

. DEED OF TRUST —FRAvuD. —A stipulation in a deed of trust executed on 
a stock of goods to secure a creditor, which attempts to create a lien on 
such goods as may be afterwards added to the stock, cannot aftect the 
other provisions of the deed, if it be in other respects valid. 


Error from Galveston. Tried below before the Hon. A. P. 
MeCormick. 
Suit originally brought December 11, 1869, by A. N. Al- 


© 


ford against Huffman, Musick & Co., sequestering their stock 
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of goods, and to enforce a lien on the same, which he claimed 
under a deed of trust. 

Huffman, Musick & Co. bought out the stock of A. N. Al- 
ford, who was in the business, on August 16, 1860, of a whole- 
sale grocer. 

On the 3d September, 1869, deed of trust was executed by 
Il., M. & Co. upon their stock of goods to secure Alford. 

On the Sth November, 1869, Huffman, Musick & Co. made a 
general assignment of their stock of goods to one Armstrong 
for benefit of all creditors. 

On the 9th November, 1869, Alford filed deed of trust for 
record, and on the same day brought suit. 

On. the 11th December, 1869, the creditors filed a petition 
in bankruptey, on which Iluffman, Musick & Co. were ad- 
judged bankrupts. 

Afterwards Scott, assignee of the bankrupts, made himself 
a party defendant in the sequestration suit. Armstrong, as- 
signee under the voluntary general assignment, entered a dis- 
claimer, declaring that he did not claim the stock as against 
the assignee in bankruptcy. 

The deed of trust was to M. C. MeLemore, trustee, and 
recited that it was to secure certain drafts, dated August 16, 
and due thirty, ninety, and one hundred and twenty days after 
date. The description of the property conveyed is: 

“ All that stock of goods, wares and merchandise belonging 
to us, in our storehouse on the Strand, in the city of Galves- 
ton, as well as our future stock of goods as it may be hereafter 
acquired in the conduct of our mercantile business as general 
grocers, in the said city of Galveston, consisting, and to con- 
sist, of a general stock of groceries, Western produce, whis- 
kies, wines and tobaccos.” 

In event of non-payment of said drafts, or any one of them, 
it was provided, in “ that event,” 

“The said trustee, or his successor, as hereinafter provided 
for, shall be entitled to the possession of all such property as 
is hereby conveyed, and intended to be conveyed, and he shall 
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be and is hereby authorized to enter the premises in which the 
same may be stored at the time of default, and to take posses- 
sion of said premises, and the contents of said storehouse, and 
at request of the holder of any or all of said drafts, shall sell 
so much of said property at public auction as may be suafh- 
cient to satisfy said drafts.” 


In the amended petition Alford alleged, in explanation of 


not having sooner recorded the deed of trust, as follows: 

“It was not recorded earlier than 9th November, 1869, be- 
cause plaintiffs wished to avoid the expense of its record, and 
relied on the good faith and ability of defendants to pay said 
drafts at maturity.” 

The testimony of M. C. McLemore, trustee, was “ that he 
had never taken possession of, or had any management or con- 
trol of said stock of goods; but that, as far as he was con- 
cerned, the stock had been left in possession of ILuffman, 
Musick & Co. just as they were before the execution of said 
deed of trust.” 

Appellant objected to the introduction of the deed of trust, 
on the ground that the same was void on its face, inasmuch as 
it permitted the control of the property conveyed to remain in 
possession and control of the makers of the instrument, with 
full power to sell. The objection was overruled. 

Huffman, Musick & Co. were indebted to other creditors on 
the 16th of August, 1869, about $5,000, and previous to Sep- 
tember 12, about $7,000. They were adjudged bankrupts on 
December 19,1869. The court charged the jury, among other 
things, that if they believed from the evidence that plaintiff 
had not shown that he acted in good faith in the matter of 
taking the mortgage, retaining it unrecorded, and permitting 
the mortgagors to remain in possession and continue to sell, 
with a view only to secure his debt, and not with a view to 
hinder, delay and defraud other creditors of the mortgagors, 
they would tind the mortgage to be valid. 

Musick testified that at the time of the sale the firm owned 
no other property, but their stock on hand was worth about 
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$4,000. Alford and others testified that the firm was consid- 
ered solvent at the time. 

Verdict and judgment for plaintiff. 

The assignments of error are apparent from the opinion. 

Willie & Cleveland and Mann & Baker for appellant. 

I. The first assignment of error is relied on as a proposition 
and is as follows: “The court erred in overruling exceptions 
of defendant to admission in evidence of deed of trust sued 
on, as said deed of trust shows on its face in express terms that 
it was given by Ilutiman, Musick & Co., as merchants, on 
their stock of goods, wares and merchandise then on hand, and 
on all after-acquired stock, and gives no possession or right of 
possession of said stock to the trustee unless the makers fail 
to pay the notes for the security of which it was given.” 
Peiser & Co. v. Peticolas, 50 Tex., 638; Baldwin «+. Peet, 
2? Tex., TOS: Rev. Stat. U. S., 5O46: Allen v. Massey, 17 Wall, 
351: Robinson v. Elliott, 22 Wall. 513; Zn x Manly, 3 N. 
Bank Reg., 291; Harvey v. Crane, 5 B. Reg., 218; Bradshaw ¢. 


= —_—S 


Klein, 2 Bissell, 20; Edmondson «. Ilyde, 7 N. B. Reg., 1; 
Kane 2. Rice, 10 N. B. Reg., 469,475; Smith « Ely, 10 N.B. 
Reg., 553; Tenn. Nat. Bk. ¢. Ebbert, 9 Heisk., 153; Knolton ¢. 
Mosely, 105 Mass., 136; Stanley v. Bruce, 27 Mo., 269; Bil- 
lingsly v. Bruce, 28 Mo., 547; Lodge v. Samuel, 50 Mo., 204; 
Allen v7. Montgomery, 48 Miss., 101; Collins vo. Myers, 16 
Ohio, 547; Edgell v. Hart, 5 Seld. (N. Y.), 216; Blakeslee «. 
Rossman, 43 Wis., 116; Cheatham v. Hawkins, N. Car., Jan. 
Term, 1879, 8 Cent. Law J., 346. 

Il. «The court erred in refusing the charge asked by the 
defendant: that there being no provision in the deed of trust 
allowing trustee to take possession of the goods of ILuffman, 
Musick & Co. until the notes fell due, makes the instrument 
void, and the jury will find for the defendant.” 

We rely on this assignment also as a proposition. Paschal’s 
Dig., art. 4988; ILowerton v, Holt, 23 Tex., 51; Earle v. Thomas, 
14 Tex., 583; Clarion Bank v. Jones, 21 Wall, 337; Toof «. 
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Martin, 13 Wall., 40; Robinson ~. Elliott, 22 Wall., 513; 14 
Wall., 87; Giddings v. Dodd, 1 Dillon, 115; Smith ». Ely, 10 
N. B. Reg., 553; Hilliard v. Cagle, 46 Miss., 309. 

III. We rely on the third assignment of error also as a 





proposition, viz.: “ The court erred in refusing the following 
charge asked by defendants: ‘If the jury tind from the evi- 
dence that the deed of trust was given with the understanding 
and agreement between Iluffman, Musick & Co., or any other 
member of that firm, that it was not to be recorded until it 
should be necessary to use it, then the jury will find for the 
defendant.” Gill ». Griffith, 2 Md., Ch. Dee., 270. 

IV. The fourth assignment of error, which is also relied on 
as a proposition, is: “ The court erred in refusing the following 
charge asked by defendant: ‘As the deed of trust was given 
within six months prior to adjudication in bankruptey, if the 
jury find that the stock of goods on which it was given con- 
stituted the sole capital of the firm, then it operated necessarily 
as a preference and in contemplation of insolvency, and the 
jury will find for the defendant.” U.S. Revised Statutes, 
1873, see. 5129; Toof v. Martin, 13 Wall, 40; Wager »v. 
Hall, 16 Wall., 277, 584; Zr ve Kingsbury, 3 N. B. Ree., 
318, 323; Merchants’ National Bank v. Cook, 5 Otto, 342. 

V. The fifth assignment of error, which is relied on as a 
proposition, is as follows: The court erred in refusing the fol- 
lowing charge asked by defendant: “If the jury believe that 
the mortgage was out of the usual course of business of ILuff- 
man, Musick & Co., it was sufficient to put the plaintiff on 
inquiry as to the solvency of Iluffman, Musick & Co., and if 
the latter firm were actually insolvent at the time, the plaintiff 
was affected with notice of it.” 

The deed of trust and the proof showed that Huffman, Mu- 
sick & Co. were wholesale grocers at the time of the transac- 
tion; that they mortgaged their entire stock, on hand and to 
arrive, and all additions that might be made to it in the course 
of trade; that Hntfman, Musick & Co. continued in possession 


of the mortgaged property and carried on their business as 
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before. The debt secured by the deed was about $6,800, the 
value of the stock of goods bought by them from the plaintiff, 
and they had, besides the stock thus purchased, about $4,000 
worth of goods on hand, which were included in the mortgage, 
and had no other property. The inquiry made by plaintiff as 
to their solvency was of Geo. Sealy, of Ball, Hutchings & Co. 
(iluffman, Musick & Co.’s bankers), and he said he considered 
them good; that they had been as prompt in meeting their 
obligations as any house in the city, and it was understood that 
Mr. Iluffman was quite wealthy. P. A. Iluffman stated that 
Ball, Hutchings & Co. thought at the time of the sale that the 
eredit and prospects of Huffman, Musick & Co. were good, 
and W. A. Wuffman stated that he did not suppose Alford at 
the time had any reason to suppose the firm was insolvent or 
contemplating insolvency; their financial condition at the time 
was somewhat embarrassed, but they had good reason to sup- 
pose they could pay all their debts. U.S. Rev. Stats., $ 5130; 
Walburn ¢. Babbitt, 16 Wall., 577; Schulenburg +. Kabureck, 
2 Dillon, 132; Za re Kingsbury, 3 B. Reg., p. 317. 

VI. The deed of trust upon which the suit and judgment 
are founded extends its lien over after-aequired property, and 
permits the grantee to keep possession of the goods and deal 
with them as his own, and is therefore void, and more especially 
as to after-acquired goods, and judgment should have been 
rendered for the assignee in bankruptcy. Jlermann on Chat- 
tel Mortgages, 89,95; Fry on Spee. Per., $ 29, marg. p. 14; Otis 
vw Sill, S Barb., 102; Moody a. Wright, 54 Mass., 17: Holroyd 
v. Marshall, 10 TL. of L., 190; Topfield v. Hillman, 46 E. C. L., 
P44. 


F. Charles ITume for defendant in error. 

I. The court properly overruled exceptions to admission in 
evidence of trust deed. The fact that the trust deed expressed 
that it was given by Huffman, Musick & Co., as merchants, on 
their stock of goods then in hand and thereafter to be ae- 


quired, and gave no possession, or right of possession, of said 
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stock to the trustee, except in the event of the makers’ failing 
to pay the drafts to secure which the deed was executed, was 
no objection to its admission in evidence, or to its validity. Du- 
pree v. McClanahan, Court of Appeals, Galveston Term, March, 
1877. [In this case the court discusses the question and au- 
thorities at length, expressly approving Brett v. Carter, 2 Low- 
ell’s Decisions, 458, to the very point; Barnard v. Norwich & 
W. RR., Clifford, J., 14. N. B. R., 469, and Leland .v Culliver, 
34 Mich., 418; and I now earnestly request special examina- 
tion of these eases. The first, Brett v. Carter, exhausts the 
subject.} Hughes ». Cory, Dillon, J., 20 Lowa, 399; Galveston 
Railroad v. Cowdrey, 11 Wall., 459; Pennock v. Coe, 23 How., 
117; Briggs v. Parkman, 2 Met., 258; Jones v. Iuggeford, 
3 Met., 517; Hloely v. Brown, 14 Conn., 265; Fletcher v. 
Morey, 2 Story, 555; Mitchell v. Winslow, Id., 630; Notes to 
Tuyune’s Case, 1 Smith’s 8. C.; Gray v. Bidwell, 7 Mich., 519; 
Barnard v. Eaton, 2 Cush., 294; Cobb vw. Farr, 16 Gray, 597; 
Abbott v. Goodwin, 20 Maine, 408; Monvill v. Noyes, 56 
Maine, 458; Pierce ~. Emery, 32 N. H., 484; Benjamin ». 
Elmira Rt. RR. Co., 49 Barb., 441; Philadelphia, ete., Co. ». 
Woepper, 64 Penn. St., 366; Philips ». Winslow, 18.B. Mon., 
431; Sillens ». Lister, 48 Miss., 513; Pierce v. Mil. R. R. Co., 
24 Wis., 551; Mayon Voluntary and Fraudulent Conveyances, 
126; Benjamin on Sales, Ist ed., 60-1; Topfield v. Hillman, 
46 Eng. Com. Law, 243; Holroyd v. Marshall, 10 House of 
Lord’s Cases, 190 et seq. 

II. The court did not err in refusing to charge, “That 
there being no provision in the deed of trust allowing trustee 
to take possession of the goods of Huffman, Musick & Co. 
until the notes fell due, makes the instrument void, and the 
jury will find for defendant.” Baldwin v. Peet, 22 Tex., 70s, 
and cases cited under first counter proposition. 

III. The court did not err in refusing to charge, “If the 
jury find from the evidence that the deed of trust was given 
with the understanding and agreement between Huffman, 
Musick & Co., or any other member of that firm, that it was 
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not to be recorded until it should be necessary to use it, then 
the jury will find for the defendant, because the charge as- 
sumed that the finding by the jury of the fact of the under- 
standing suggested, would be conclusive against the validity 
of the trust deed. Cases cited under first counter proposition, 
and Baldwin v. Peet, 22 Tex., 708; 3 Bankrupt Register, 179; 
Winson v. McClellan, 2 Story, 492. 

IV. The court did not err in refusing to charge,“ As the 
deed of trust was given within six months prior to the adjudi- 
eation in bankruptey, if the jury find that the stock of goods 
on which it was given constituted the sole capital stock of the 
firm, then it operated necessarily as a preference and in con- 
templation of insolvency, and the jury will find for the defend- 
ant,” because the charge as asked omitted altogether the 
controlling elements of knowledge and ¢ntention. 

Ewart v. National Bank, 7 Otto, 80; Toof v. Martin, 13 
Wall., 40; Buchanan v. Smith, 16 Wall., 277; Wager v. Hall, id., 
584; Merchants’ National Bank v. Cook, 5 Otto, 342; Eyster 
vw. Gaff, 1 Otto, 521; Mays wv. Fritton, 20 Wall., 414; Wilson «. 
City Bank, 17 Wall., 473. 

V. The eourt did not err in refusing to charge, “If the 
jury believe that the mortgage was out of the usual course of 
business of Huffman, Musick & Co., it was sufficient to put 
the plaintiff on inquiry as to the solvency of Huffman, Musick 
& Co., and if the latter firm were actually insolvent at the time, 
the plaintiff was affected with notice of it.” 

The court charged the jury, /nter alia, “ The mortgage, if it 
was in fact given in part consideration of the purchase made of 
the plaintiff at the time of said purchase, though its execution 
may not have been completed until a day subsequent, is not 
rendered invalid by the bankrupt act, and is valid, unless ren- 
dered invalid by the acts of the plaintiff. 

“The mortgage is invalid as to all creditors, if you find from 


the proof that it was given, not in consideration of the purchase 


< 


of plaintiff's goods at the time of said purchase, or subse- 
quently in carrying out the contract then made, but that it was 
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in fact made subsequently to said purchase, as a new arrange- 


ment to secure the debt made previously in said purchase, 
and that the mortgagors were insolvent at the time of making 
of said mortgage.” (It. 37. 

VI. Tiffany v. Boatman’s Institution, 18 Wall, 365; Clark 
v. Isaline, 21 Wall. 360; Mays v. Fritton, 20 Wall, 414; 
Sawyer v. Turpin, 1 Otto, 114. 

The assignee in bankruptey was not entitled to judgment, 
nor was the trust deed void, because that instrument covered 
after-acquired property, and permitted its makers, [Luffman, 
Musick & Co., to keep possession of, and deal with, the goods 
as their own. 

VII. Where a trust deed is in the usual form, containing 
no stipulation that the makers thereof shall sell the goods con- 
veyed in the usual course of trade and apply the proceeds to 
their own benefit, or to the purchase of other goods, and not 
to the payment of the secured debt, it is not void upon its face. 
And where the facts do not tend to show that the makers ap- 
plied the proceeds of the sale of the goods to their own benefit, 
or to the purchase of cther goods, but, on the contrary, the 
proof is that part of the debt was paid by the makers while 
in charge of the goods, such trust deed is valid. Crow, Iar- 
gadine & Co. v. Red River County Bank, Tex. Law J. of 24 
Dec., 1879; 8. C., Tyler Term. 


Moorr, Curer Justice. — The correctness of the verdict of 
the jury upon the evidence submitted to them, is not contro- 
verted. The errors assigned relate solely to the action of the 
court in overruling an exception of appellant to the admission 
in evidence of the deed of trust given by Huffman, Musick & 
Co. to secure the payment of the notes to Alford, upon which 
the suit is founded, and to the refusal of the court to give cer- 
tain charges requested by appellant as to the effect of said 


Note— Moody r. Wright, 13 Met. (54 Mass.), 17, cited by plaintiff in 
error in support of his last, or sixth, proposition, is expressly overruled in 
Brett v. Carter, 2 Lowell's Decisions, 458, supra. 
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deed. These errors are substantially exhibited in the following 
summary, to wit: 

Ast. It appearing upon the face of the deed that the grant- 
ors were authorized to retain possession of the stock of goods, 
wares and merchandise covered by it, and to continue selling 
in their usual course of business until default in the payment 
of the notes for security of which it was given, the deed was 
fraudulent and void. 

2d. If the deed was given upon the understanding with 
Huffman, Musick & Co., or with any member of the firm, that 
it was not to be recorded until it should become necessary to 
use it, the jury should find for appellant, the defendant in the 
eourt below. 

3d. If the stock of goods upon which the deed was given con- 
stituted the entire capital of tie firm of Huffman, Musick & Co., 
as it was given within six months prior to their adjudication 
in bankruptey, it necessarily operated as a preference and in 
contemplation of insolvency, and the jury should find in favor 
of the defendant. 

4th. If the giving of the deed was out of the usual course of 
business of Huffman, Musick & Co., this was sufficient to put 
Alford wpon inquiry as to their solveney, and if they were in 
fact insolvent at the time, Alford was charged with notice 
of it. 


No complaint is made by appellant of the instruction given 


the jury by the court, or, as we have said, to their finding on 
the evidence submitted to them. It would seem that the 
theory upon which appellant's counsel songht to have the ease 
tried in the court below, and asks that it shall be determined 
in this court, is, that the facts exhibited by the deed, or the 
finding by the jury of either of those referred to in the charges 
asked, is conclusive evidence of fraud, irrespective of the pur- 
pose and intent of the parties executing the deed. In other 
words, the retention of possession and power to sell in the or- 
dinary course of trade, by the mortgagors, the failure to record 


the deed, the giving of a deed upon the entire capital stock of 
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a firm within six months prior to its adjudication in bank- 
ruptey, or the giving a deed of trust on their entire stock, 
the bankrupts, in conformity to the agreement upon which 
they purchased the bulk of it, if not in their usual course of 
trade, was per se conclusive evidence of fraud sufficient to 
avoid a deed, though the evidence might be ample to rebut 
the presumption of fraud which these matters would warrant, 
if unexplained. 

Such, in our opinion, is not the law as established and main- 
tained by the unbroken current of decisions of this court from 
its organization down to the present time. (Bryant v. Kelton, 
1 Tex., 417; Converse v. McKee, 14 Tex., 20; Earle v. Thomas, 
Id., 583; Linn v. Wright, 18 Tex., 317; Baldwin v. Peet, 22 
Tex., 708; Howerton ». Holt, 23 Tex., 57; Green v. Banks, 24 
Tex., 508; Kerr v. Hutchins, 46 Tex., 384.) 

It is only where the fact or intention which avoids the deed 
is patent upon the face of the instrument, or is a necessary 
deduction from it, that the court can pronounce it void. Nor 
is it authorized to tell the jury, upon proof of a given fact, 
they should find against the instrument, unless fraud is a legal 
and indisputable deduction from the existence of the fact, or 
matter in question. 

Now, although the objections made by appellant to the Jona 
Jjides of the deed in question in this case, are certainly obvi- 
ous badges of fraud, and, it may be, would have fully justified 
the jury, or even, taken in connection with the other testi- 
mony, have required them to return a different verdict from 
that found, as the matters indicated in the instructions asked 
are neither singly nor collectively such as to warrant a conelu- 
sive deduction of fraud, it was not error for the court to de- 
cline giving them. To have done otherwise would have been 
an usurpation by the court of the province of the jury, or 
rather to have made the decision of the case turn upon proof 
of a badge of fraud, instead of actual fraud. 

The deed of trust was good as between the parties and those 
charged with notice of it, whether recorded or not. And it 
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seems to be well established, that, as it was recorded before 
appellant was appointed assignee, he stands in no better posi- 
tion in respect to it than would the grantees, especially as it 
has not been made to appear that he represents creditors who 
have been delayed, hindered or defrauded by the deed. (Win- 
sor v. McLellan, 2 Story, 492; Za re Dow, 6 N. B. I. Rep., 
10; Sawyer v. Turpin, 1 Otto, 114.) 

The bankrupt law does not absolutely avoid all transfers by 
the bankrupt within six months prior to the adjudication, but 
only where the party to whom the property is conveyed has 
reasonable cause to believe the conveyance is contrary to, or in 
fraud of, the law. (Rev. St. U. S., see. 5120; Craig v. Car- 
michael, 2 Dill. C. C. Rep., 519.) 

Nor does the fact that the deed of trust given by ILuffman, 
Musick & Co. was out of their usual course of business (though 
there is nothing in the record on which to base such a conelu- 
sion), affect Alford with notice of their insolvency, if they were 
insolvent, but imposes upon him the duty of using due dili- 
gence to inform himself upon the subject. (Schulenburg v. 
Kabureck, 2 Dill. C. C. Rep., 132.) 

So obvious is the conclusion from what we regard as the 
well established law and practice of this court, that the court 
did not err in its rulings, that it seems to us unnecessary to add 
to what has been already said, nor would we do so but for the 
zeal and learning displayed by appellant's counsel, and the 
evident good faith with which they refer to a recent decision 
of the court (Peiser x. Peticolas, 50 Tex., 638), as supporting 
their first assignment of error, as well as a fundamental error, 
which, as they insist, is shown by the record, viz.: That the 
deed of trust is void, because it purports to convey subsequently 
acquired property. 

It is said in Peiser v. Peticolas, in accordance with previous 
decisions of the court (Baldwin v. Peet, 22 Tex., 708; Bailey 
v. Mills, 27 Tex., 434), that “where well defined legal fraud is 
shown upon the face of the instrument itself, without resort to 
extrinsic testimony,” it is the duty of the court to declare its 
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legal effect and pronounce the instrument void. And if the 


fact that Huffman, Musick & Co. were to retain the goods econ- 
veyed by them, with the right to sell in the usual course of 
business until they should make default in payment of the 
notes for security of which the deed was given, “ is well defined 
legal fraud,” it cannot be defined that the eourt below erred in 
refusing to exclude the deed from the jury. But while there 
is no doubt great conflict in the decisions upon the point, we 
are not prepared to say that such a stipulation in a deed of 
trust, without reference to the facts, is legal fraud. In our 
opinion the weight of authority is against it. To hold that 


os 


authority to sell in his usual course of business invalidates the 


deed, would virtually deny to a trader the right to give a mort- 
gage upon his stock for ever so short a time, however 
inconsiderable the debt might be in comparison with the mort- 
gaged property, or however clearly the facts might demonstrate 
that there was no intent or purpose to defraud. (Fletcher ~. 
Morey, 2 Story, 555; Briggs 7. Parkman, 2 Met., 258; Jones 
v. Hoggendon, 3 Met., 507; Hughes v. Craig, 20 Iowa, 399.) 


— =~ 


Ordinarily, when possession is held in accordance with the 
terms of the deed, such possession is not even a badge of 
fraud; while in other cases its retention by the grantor, and 
especially with the power of disposition, is, the strongest evi- 
dence of fraud; and if it appear on the face of the deed that 
it will operate to an unreasonable advantage of the grantor or 
to the detriment and injury of his creditors, the deeds will be 
pronounced fraudulent per se. 

The case of Peiser v. Peticolas, evidently, in the opinion of 
the judge by whom the opinion was prepared, belonged, if the 
facts before the court and admitted by the grantee were shown 
by the deed, to the last class of cases. While there are some 
very strong expressions in the opinion which seem to give 
countenance to the conclusion that the retention of possession 
of mortgaged property, coupled with the right to sell, author- 
izes the court to pronounce a deed fraudulent in law, it must 
be remembered that the opinion and judgment of a court 
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must always be measured and interpreted by the facts and 
points to be decided, and in this case the court was exercising 
the blended functions of court and jury. 

The deed in that ease, it should also be note], was given to 
secure a debt past due. The possession and right to sell the 
existing and subsequently acquired stock was for a period of 
indefinite duration. The effect of such a transaction, if legal, 
was to permit an insolvent party to do business under cover of 
deed of trust in favor of friendly and preferred ereditors, in 
detiance of and at the expense of his other creditors, for an 
indefinite period of time. It might well be said, when such a 
ease as that is shown on the face of the deed, that the eourt 
eould only construe it as a fraudulent device to hinder and 


delay ereditors, irrespective of the real intent and purpose of 


the parties. Such a possession and power of disposition was 
unreasonable and inconsistent with the dora fide security of a 
debt already past due, and a delay and hinderance of the ered- 
itors. The agreement seems evidently to have contemplated a 
eontinuanee for such a length of time that the entire stock on 
hand would be disposed of in the ordinary course of business. 

The facts of this case are altogether different. Possession 
was to be retained merely until there was a default or failure 
to meet the notes, which had but a short time to run. The 
amount of goods was considerably in excess of the debt with 
which they were charged. This excess was apparently sufti- 
cient to permit of sales in the ordinary course of business by 
the owner without impairing the security. Under these cir- 
cumstances we do not think it ean be said that the court would 
have been warranted in holding the deed absolutely void or in 
instructing the jury that it was their duty to do so. 

In response to the objection that the deed is invalid because 
it attempts to create a lien upon such goods, wares and mer- 
chandise as might be subsequently added to their stock by the 
grantors, it will suffice to say that the record does not show 
that there were any additions made to the stock after the execu- 
tion of the deed. Such a stipulation in a deed certainly does 
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not affect its provisions, if otherwise valid, in respect to the 
stock on hand at the date of the deed. There is, therefore, 
nothing in the record to sustain the objection, even if it had 
been assigned as error; much less can it be said that the court 
should reverse the judgment because it goes, as claimed, to the 
foundation of the action. 


There is no error in the judgment of which appellant has 


complained, and it is therefore aftirmed. 
AFFIRMED. 





InrernaTtionaL & G. N. R. R. Co., Moses Taytor er At. vy. 
Pact Brenwonp. 


(Case No. 855.) 


1, Ramway company — Consotmation.— The consolidation of the Houston 
& Great Northern, and the International Railway companies, was unau- 
thorized and wrongful as to a stockholder of the former company object- 
ing thereto, and the same having been consummated by a wrongful appro- 
priation of the stockholder’s equitable interest, the consolidated company 
was equitably bound to him therefor. 

2. Same. — The two railway enterprises differed so widely in their starting 
points, and the region of country to be traversed, that an original sub- 
scriber to the Houston & Great Northern Company might well object that 
he had not agreed to or authorized such a union, nor did he, by failing to 
object to a subsequent enlargement of the charter, which, whether it act- 
ually gave such power or not, did not, on its face, purport to give any 
power to consolidate, preclude himself from objecting to a consolidation 
making so fundamental a change in the objects of the corporation.' 

3. CONSOLIDATION OF RAILWAY COMPANIES — LIABILITY OF DIRECTORS.— 
A stockholder in a railway company which, against his protest, has been 
consolidated without authority of law with another company, by the 
action of other stockholders, and whose equitable interest has been wrong- 
fully appropriated by the consolidated company, cannot maintain an 
action for the injury against the directors of the company, as such; nor 





1In the opinion of Associate Justice Gould, the policy of the state, now con- 
tained in the constitution, to forbid consolidation of parallel and competing 
railroads, was indicated in 1873 by like restrictions inserted in numerous char- 
ters, then granted; and it was not the design of the act of May 8, 1873, to 
depart from that policy and confer an unlimited power of consolidation. 
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are the directors responsible to the corporation for a consolidation effected 
by act of the stockholders. 

4. Lacnres.— A stockholder in a railway company, against whose protest a 
consolidation was illegally effected by the company with another railway 
company, delayed for more than two years the institution of proceedings 
against the consolidated company for the appropriation of his equitable in- 
terests: heid, that while the delay might preclude him from enjoining the 
further prosecution of the consolidated enterprise, it did not prevent him 
from following up his equitable interest in the hands of a corporation, 
which, by appropriating it without authority, became equitably bound to 
compensate him therefor. 

5. Same. — A railway company, in an action against it by a stockholder for 
wrongful conversion of his interests, is not precluded by the erroneous es- 
timates of its officials, embodied in a published report, from showing the 
true value of its assets. 


Arrrat from Harris. Tried below before the Hon. James 
Masterson. 

Suit by Paul Bremond, brought on the 3d day of December, 
A. D. 1875, against the. Houston & Great Northern Railroad 
Company, the International & Great Northern Railroad Com- 
pany, and against W. E. Dodge, Jacob S. Wetmore, Wm. M. 
Rice, C. Ennis, G. A. Grow, W. J. Hutchins, W. W. Phelps 
and ©. E. Noble, seeking a recovery of sixty thousand dollars 
as his interest in the stock of the Ilouston & Great Northern 
Railroad Company. 

He alleged that in 1870 he subscribed for $100,009 stock in 
the Houston & Great Northern Railroad Company, paid on it 
all installments ever demanded of him, aggregating 840,000 
paid up to 24th of November, 1871. 

Ile alleged that the company was incorporated October 22, 
1866, and that the individual defendants were its directors on 
the 1st day of January, 1874, and the company was, on that 
day, consolidated with the International Railroad Company, 
under the name of the “ International & Great Northern Rail- 


road Company,” and that said directors, without being prop- 
erly authorized, transferred all of the assets, franchises and 


effects of his company to the new company, having constituted 
themselves directors in the new company. 
7 
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He alleged this transfer and consolidation to be a conversion 
of his property; that it was procured by the directors by breach 
of trust, faith and confidence, and that the assets were received 
by the consolidated company in collusion with them. 

He alleged that the company had large assets; that his in- 
terest was worth $50,000; and claimed the recovery back of 
the installments paid and interest thereon, or the value of his 
stock and interest in the company, from the defendants, all of 
whom, he alleged, fraudulently and collusively united to 
destroy and convert his property against his repeated protests. 

Defendants answered with: 

1. General demurrer. 

2. General denial. 

3. Admitted the consolidation, but justified the same on 
the following grounds, viz.: 

That in 1871, the directors of the Houston & Great North- 
ern Railroad Company purchased the property franchises of 


the Houston Tap & Brazoria Railroad Company, which was an 
incorporation under the laws of Texas; that the purchase was 
approved by the stockholders in the company, including 
plaintiff, and that in the charter of the “Tap” was a provis- 
ion that it might consolidate with any other company, by a 


vote of two-thirds of its stockholders. . 

That on the 8th of May, 1873, the legislature of Texas 
passed an act consolidating the Houston & Great Northern 
Railroad Company with the Houston Tap & Brazoria Railroad 
Company, by which it granted to the former all the franchises 
and privileges of the latter; that in the charter of the latter 
was a provision authorizing its consolidation with any other 
company. This, they claimed, passed to and was bestowed on 
the Houston & Great Northern Railroad Company by this aet. 

4. They pleaded that the consolidation was effected by a vote 
of more than two-thirds of the stockholders, at a special 
meeting called for that purpose, September 27, 1873, and at- 
tached the proceedings of the meeting, showing the vote, and 
the articles showing .the terms of the consolidation, which 
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they justify, and plead that it has been ratified by the legis- 
lature. 

5. They pleaded that as far back as February, 1872, articles 
of agreement to consolidate were in existence, and had been 
ratitied by the stockholders, of the same purport as those of 
the actual consolidation, and they exhibited them, and that 
from that date on the two companies were operated as one 
consolidated company. 

That plaintiff, knowing these things, and taking no steps to 
prevent it, was estopped to complain of them. 

A jury was waived, cause submitted to the court, and judg- 
ment for appellee against appellants, for $43,182.30, who gave 
notice of appeal. 

The appellants severed in their assignments, and the direct- 
ors, Wm. E. Dodge, J. 8S. Wetmore, Cornelius Ennis, Moses 
Taylor, Wm. M. Rice and Galusha A. Grow, assigned errors, 
apparent from the opinion. 

The Houston & Great Northern Railroad Company was 
incorporated by act of the legislature of Texas, on the 22d of 
October, 1866, for the purpose of constructing a railroad from 


Ilouston to Red river, passing as near Montgomery, ILunts- 
ville, Crockett, Rusk and Tyler as practicable. 


No section of the charter contained authority to consoli- 
date. 

It was agreed that the Houston & Great Northern Rail- 
road Company consolidated with the International Railroad 
Company, and the consolidated company was called the Inter- 
national & Great Northern Railroad Company, and that 
“from about the Ist of January, 1874, the consolidation, 
and that 
“the road’s assets, franchises and etfects, and capital stock of 


merge and mingling, has been perfect as one road,” 
the two companies, were from that time claimed, owned and, 
used by the consolidated company.” 

It was further agreed that Paul Bremond, in 1870, sub- 
scribed for one thousand shares of one hundred dollars each, in 
the stock of the Houston & Great Northern Railroad Com- 
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pany, and paid all calls made on him therefor, amounting to 
$40,000 “paid up,” by the 24th day of November, 1871. 

Bremond protested against the consolidation repeatedly, 
verbally and by letter. 

The International Railroad Company was an incorporation 
under act of the legislature of Texas, of 5th of August, 1870, 
“and it was agreed that the only section of its charter, refer- 
ring to the subject matter of this suit,” is section 14, which 
does not seem to give that company the power to consolidate. 

The directors of the Houston & Great Northern Railroad 
in 1872 and 1873, and at time of consolidation, were W. E. 
Dodge, Wm. M. Rice, G. A. Grow, Moses Taylor, Jacob 8. 
Wetmore, C. Ennis, W. J. Hutchins, W. W. Phelps and C. E. 
Noble, until his resignation in September, 1873. 

At a meeting of the board of directors, on the 19th of Feb- 
ruary, 1872, in New York city, at which appellants Taylor, 
Dodge, Wetmore and Rice were present, there was adopted an 
agreement to consolidate the Houston & Great Northern 
Railroad Company with the International Railroad Company, 
and the officers were directed to execute the same, when the 
International should adopt them. 

The articles of agreement began by suggesting the expedi- 
ency of getting further legislative enactment to authorize con- 
solidation, and postponed the consummation of it until such 
legislation could be obtained, or the impossibility of obtaining 
it ascertained; “but in the meantime, the interest of the two 
companies shall be considered one interest, and managed in 
view to such consolidation.” 

From that date the administration of the two companies 
should be one, each board to retain its own existence; the 
direction of the business of the two companies to be in the 
hands of a joint board. 

The basis of consolidation was, that the stock of each com- 
pany was to be called in and cancelled, and $5,000,000 of stock 
of the consolidated company issued to represent property of 
every description belonging to the joint companies, and divided 
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by giving to the stockholders of the International twenty-three 
thousand four hundred and thirty shares, and to the Houston 
& Great Northern Railroad Company twenty-six thousand five 
hundred and seventy shares. 

From that date the earnings of the two companies should be 
considered as belonging to the joint companies, and the ex- 
penses as joint expenses, but the accounts and management of 
the funds should be directed as theretofore by the ofticers of 
the respective companies, until permanent consolidation was 
effected. 

This agreement was signed by J. Sandford Barnes, presi- 
dent of the International, and defendant Grow, as president of 
the Ilouston & Great Northern Railroad Company. 

The agreement was adopted, subject to the rejection of their 
stockholders, by a three-fourths vote. 

Defendant Grow, in behalf of defendants, testified he was 
the president of both of the companies in the years 1872 and 
1873, and up to the time of consolidation, and was president 
of the consolidated company from its existence till July, 1874. 
Ile never heard any talk of é¢onsolidation until he went to 
New York, immediately before the meeting of February 19, 
1872. 

The agreement of the 19th of February, 1872, was signed 
by him as president of the Houston & Great Northern Rail- 
road Company, by direction and order of the board of di- 
rectors. The articles in effect were an agreement for pooling 


> 


the earnings of the two roads, and providing for operating 


them as one road, expenses to be joint expenses, receipts to be 
joint receipts, with one set of officers so as to save expenses of 
two. This agreement was entered into by the directors of the 
Houston & Great Northern Railroad Company, at a directors’ 
meeting in the city of New York. Separate accounts were, 
however, to be kept by each road, until the two roads were 
actually consolidated, and the accounts were so kept. So soon 
as the agreement was executed, it was shown to the stock- 
holders present, and to those in New York, for their approval. 
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Nothing was done under the agreement until the assent to it 
by the stockholders, as reported to the stockholders’ meeting 
in December, 1872. He showed the agreement to Mr. Bre- 
mond, and after reading it through, he expressed his dis- 
approval and refused to give his assent. Ile had afterwards 
ditferent conversations with Bremond, and he in all of them 
expressed his opposition to the consolidation. The two roads 
were run and operated under this agreement from about April 
1, 1872, till September 27, 1873: “ By changing the line of 
the road so as to intersect the International at or near Pales- 
tine, we cut off competition of the Trinity boats, and by mak- 
ing this agreement, competition between the two roads was 
prevented; and by using fifty miles of the track of the Inter- 
national we were enabled to reach Tyler much earlier, and 
saved three-fourths of a million of dollars in outlay. Many 
of the stockholders were common to both roads, and others 
thought consolidation better to avoid expense and competition, 
and because of the lack of power to make a legal consolida- 
tion, they entered into this pooling business.” 

On all these considerations, the directors of the Houston & 
Great Northern Railroad Company thought it wise, and think- 
ing that they had no power to consolidate made this arrange- 
ment, intending to consolidate when they could. 

Grow further testified that “at the time of the agreement 
by the directors, of February 19, 1872, to consolidate the 
Houston & Great Northern Railroad Company, we had run a 
line east of the line to Palestine, and this line was changed 
by the directors with the view of consolidating with the Inter- 
national, which, for reasons here given, they thought desirable. 
We built the road to Palestine before submitting the articles 
of agreement to consolidate, made by the directors to a stock- 
holders’ meeting; never reported it to a stockholders’ meeting 
until December, 1872, and the road was then built to Palestine. 
If consolidation was had, it was better to build to Palestine. 
If it had not been consolidated, that eastern line would have 
been built.” 
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On the 29th of August, 1872, this board of directors, acting 
with the directors of the International Railroad Company, 
constituting a “joint board,” decided to issue bonds to $10,000 
per mile, the principal and interest of each company to be 
guaranteed by the other company. 

On July 15, 1873, the board of directors, present defendants 
Grow, Dodge, Rice, Ennis and Wetmore, passed a resolution 
accepting an act of the legislature of Texas, of May 8, 1873, 
entitled “ An act to consolidate the Ilouston Tap & Brazoria 
Railway, the Huntsville Branch Railway, and Victoria & 
Columbia Railway with the Houston & Great Northern Mail- 
road.” 

At the same meeting, the directors drafted and approved ar- 
ticles of consolidation of the capital stock and franchises of the 
Ilouston & Great Northern Railroad Company, with the capi- 
tal stock and franchises of the International Railroad Company, 
subject to the ratification of the stockholders. They gave to 
the consolidated company the name of International & Great 
Northern Railroad Company, and conveyed to and vested in 
that company all the debts, effects, franchises, ete., of the two 
companies. 

At the same meeting, they appointed three of their number, 
defendants Dodge, Taylor and Rice, a committee to name the 
members of the board of directors of this new company, who, 
on September 16, 1873, reported to the board of directors the 
names of all the board of the Houston and Great Northern 
Railroad Company, themselves included, as a part of the board 
of the new company. 

On the 2d of September, 1873, the board of directors called 
a special meeting of the stockholders of the Houston & Great 
Northern Railroad Company to convene September 27, 1873, 
to consider the proposition of consolidating said road with the 
“International,” under authority of the act of the legislature 
of May 8, 1873. 


At this special meeting of the stockholders defendant Grow 


presided, and out of the sixty thousand shares of the company, 
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there were present forty-four thousand five hundred and forty- 
seven, of which all but twenty-five voted for the consolidation, 
merging the Houston & Great Northern Railroad Company 
with the International, and vesting all its assets in the new 
company. Bremond sent his protest to the meeting. At the 
conclusion it was resolved that until the organization of the 
new board the control and management of the two companies 
were continued as at that time. The defendants were named 
as a part of the new board. 

At the annual meeting of the stockholders, December 22, 
1873, the proceedings of the special meeting of September 27, 
1873, were approved, and the articles of consolidation ordered 
printed, and it was again resolved that the management of the 
companies shall continue as at present, until the organization 
of the new board. 

At the time the articles were made by the directors, on July 
15, 1873, defendant Grow was president of both companies. 

The basis of this consolidation of July, 1873, was, that the 
assets of the two companies should be represented by fifty- 
tive thousand shares, thirty thousand of which the stockholders 
of the Houston & Great Northern Railroad Company were 
to get, and twenty-five thousand the stockholders of the “ In- 
ternational.” , 

It was agreed that the defendant directors were the direct- 
ors of the Houston & Great Northern Railroad at and up to 
the consolidation, and that they were a part of the board of 
the consolidated company, which, after consolidation, as direct- 
ors of the consolidated company, took possession of the assets, 
franchises and effects, and managed and controlled both roads 
and their assets as one company, called the “International & 
Great Northern Railroad Company,” and that this was fully 
consummated on January 1, 1874. 

On the 21st of July, 1874, the board of directors of the In- 
ternational & Great Northern Railroad Company resolved that 
the $5,500,000 of the capital stock of the consolidated eom- 
pany be executed, issued and distributed to the several stock- 
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holders of the two companies, at par, in exchange for the stock 
in the respective companies, on the basis of the agreement of 
February 19, 1872, instead of the agreement of July 15, 1873, 
voted on and passed by the stockholders as the basis of con- 
solidation. The latter dividing the stock in the proportion of 
twenty-five thousand to thirty thousand, the former in the 
proportion of twenty-three thousand four hundred and thirty 
to twenty-six thousand five hundred and seventy. 

The record does not contain any evidence of Bremond’s pro- 
test against consolidation with the Houston Tap & Brazoria 
Railroad Company. 

The action of the court below in precluding defendants from 
showing the real value of the assets of the Houston & Great 
Northern Railroad Company, is apparent from the opinion. 


Thos. G. Shearman, with Baker & Botts, and Ballenger, 
Jack & Mott, for appellants. 

I. The defendants, William E. Dodge, J. S. Wetmore, Cor- 
nelius Ennis, Moses Taylor, William M. Rice and Galusha A. 
Grow, as to them, say: “The judgment is erroneous, because 
the testimony does not show that they, as directors, did any 
act which of itself could or did affect the plaintiff's rights as a 
shareholder in the Houston & Great Northern Railroad.” The 
claim to recover back the money paid by plaintiff, upon the 
ground that the subscription for stock was rescinded, is un- 
questionably acause of action against the Houston & Great 
Northern Railroad Company, as a corporation, and against no 
one else. The directors of the corporation, as individuals, 
could not rescind this contract. By their votes, they might 
bring about such action of the corporation as would rescind, or 
entitle the plaintiff to rescind, the contract; but any act which 
had this effect must, of necessity, be the act of the corpora- 
tion itself. “An action for injuries caused by misconduct of 
directors must be brought in the name of the corporation, un- 
less such corporation or its officers, upon being applied to for 
such a purpose by a stockholder, refuse to bring such action. 
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In that contingency, and then only, can a stockholder bring an 
action for the benetit of himself and others similarly situated, 
and in such an action the corporation must necessarily be made 
a party defendant. When a stockholder brings such an action 
the complaint should allege that the corporation, on being 
applied to, refuses to prosecute; and as this averment consti- 
tutes an essential element of the cause of action, the complaint 
is defective and insufficient without it.” Greaves v. Gouge, 69 
N. Y., 154; Smith v. Hurd, 12 Mete., 371; Allen wv. Curtis, 26 


Ct., 456; Peabody v. Flint, 6 Allen, 52; Craig 7. Gregg, 83 


Pa. St., 19; Hodsdon v. Copeland, 16 Me., 314; Rich v. Shaw, 
23 Me., 343; Smith v. Poor, 40 Me., 415. We call attention 
to the principle upon which these decisions are based, to wit, 
that a stockholder has no direct ownership in any part of the 
corporate property. All that he has is “a limited and quali- 
fied right to participate in a certain proportion in the benefits 
of a common fund, vested in a corporation for the common 
use.” (a) “ All sums which could be recovered” for “ injury 
done to the eapital stock by wasting and diminishing its value, 
= & would be assets of the corporation; and it would be 
only after the debts were paid, and in case asurplus should re- 
main, that the stockholders would be entitled to receive any- 
thing.” Shaw, C. J., Smith v Hurd, 12 Mete., 371. (0) “A 
shareholder ina corporation has no legal title to the property or 
profits of the corporation until a division is made.”  LITyatt ». 
Allen, 56 N. Y., 553, 557. (ce) “The individual members of 
the corporation are, no doubt, interested in one sense in the 
property of the corporation, but in no legal sense are the indi- 
vidual members the owners.” The Queen v. Arnaud, 9 Q. B., 
806, 817. (d) “A shareholder has no interest in the property 
as such, or the profits as such.” Brown v. Collins, L. R., 12 
Eq., 586, 594; to same effect, Van Allen v. Assessors, 3 Wall., 
573, 584; Utiea v. Churchill, 33 N. Y., 228; Bates ». McKin- 
ley, 31 Beav., 280. 

If. The plaintiff cannot in one action recover judgment 
against the corporation upon a cause of action for which it alone 
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is responsible, and at the same time by showing that its assets 


have all been converted by the directors, compel them to apply 


the proceeds to the payment of his judgment. Public Works 
v. Columbia College, 17 Wall., 521; Jones v. Green, 1 Wall., 
330; Stewart v. Fagan, 2 Woods, 215; Marsh v. Burroughs, 1 
Woods, 463; Crippen v. Hudson, 13 N. Y., 161; Reubens ». 
Joel, id., 488; Miller v. Miller, 7 Hun, 208; Hargrove v. Bas- 
kin, 50 Miss., 194; Haggerty v. Nixon, 26 N. Jj. Eq., 42; 
Davis v. Dean, id., 436; Ballou v. Jones, 13 Hun, 629; Briggs 
v. Oliver, 68 N. Y., 336; Claflin v. French, 28 N. J. Eq., 383; 
Griffin v. Nitcher, 57 Me. 270; Dewey v. Eckert, 62 IIL, 
218; Newman v. Willetts, 52 Ill, 98; Weightman v. Hatch, 
17 Ill., 281; Manchester v. McKee, 9 Il., 511; M’Dowell ». 
Cochran, 11 Ill, 31; Heacock v. Durand, 42 IIL, 230: Iall ». 
Joiner, 1 So. Car., 186; Cubbedge v. Adams, 42 Geo., 124; 
Peyton v. Lamar, id., 131; Armstrong v. Keifer, 39 Ind., 225; 
Ilenderson v. Brooks, 3 N. Y. Supreme Ct., 445; Voorhees ~. 
ILoward, 4 Abb. App., 503; Bassett v. St. Albans Co., 47 Vt., 
313; Tyler v. Peatt, 30 Mich., 63; Farned v. Harris, 11 
Smedes & M., 366; Wright v. Petrie, 1 Smedes & M. Ch., 
282: Dick v. Truly, id., 557; Scott v. Wallace, 4 J. J. Marsh., 
654; Anderson v. Bradford, 5 J. J. Marsh., 69; Dana v. Banks, 
6 J. J. Marsh., 219; Wooley v. Stone, 7 J. J. Marsh., 302; 
Parish ». Lewis, 1 Freeman ( Miss.) Ch., 299; Screven v. Bos- 
tick, 2 McCord (S. C.) Ch., 410; Clark v. Banner, 1 Dev. & B. 
(N. C.), 608; MeDermot v. Blois, R. M. Charlit. (Ga.), 281; 
Steward wv. Stevens, Harr. (Mich.), 169; Rhodes v. Cousins, 6 
Rand. (Va.), 188; West ». M’Carty, 4 Blackf. (Ind.), 244; 
Smith v. Thompson, 1 Walker (Mich.), 1; Barrow v. Bailey, 5 
Fla., 9; Young v. Frier, 9 N. J. Eq., 465; Stone v. Manning, 
3 Tll., 530; Maynard v. Iloskins, 9 Mich., 485; Grimsley %. 
Ilooker, 3 Jones (N. C.) Eq., 4; Rice v. Barnard, 20 Vt., 479. 

The same rule prevailed in Alabama, Tennessee and Massa- 
chusetts until altered by statute. Reynolds v. Welch, 47 Ala., 
200; Roper v. M’Cook, 7 Ala. 318; Morgan v. Crabb, 3 
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Porter (Ala.), 470; M’Nairy v. Eastland, 10 Yerg. (Tenn.), 310; 
Taylor v. Robinson, 7 Allen (Mass.), 253. 

ITT. If the petition could be construed as making out a ease 
in which the directors had exceeded the powers conferred upon 
them by the charter, and the action should be considered as 
brought by the plaintiff as a stockholder, on behalf of other 
stockholders, it would still be fatally defective for want of any 
averment that application has been made to the corporation 
itself to sue, and that it has refused to do so; or that the cor- 
poration is entirely under the control of the directors in fault, 
and that they have some personal interest in sustaining their 
transactions u/tra vires, which makes it morally impossible 
that they should permit the corporation to bring an action to 
set those transactions aside. 1. In England, it is held that the 
corporation must be made a party plaintiff, leaving the court 
to ascertain whether the corporate name ought to be used with- 
out the consent of the directors. Duckett v. Gover, 6 Ch. Div., 
82; McDougall v. Gardiner, 1 Ch. Div., 13; Gray v. Lewis, L. 

t., 8 Ch., 1035. 2. In America, this rule is so far modified as 
to permit a stockholder to bring suit in equity on behalf of all 
similarly situated, making the corporation a defendant, and 


averring that the corporation itself is prevented from suing by 


the directors in charge. But some averment of this kind is 
vital to the cause of action. Memphis v. Dean, 8 Wall., 64; 
Greaves v. Gouge, 69 N. Y., 154: Brown v. Vandyke, 8 N. J. 
Eq., 795; Wilkie v. Rochester, ete, R. Co., 12 Hun, 242; 
Brewer v. Boston Theatre, 104 Mass., 378. 

IV. It is well settled that directors, as wellas other trustees, 
will be protected from responsibility for everything ex- 
cept profits made by them personally, even when they exceed 
their powers, and violate the charter of their corporation, if 
“it was a question on which, with all due care, they might . 
have made an honest mistake,” and especially if it appears 
“that they acted throughout by the advice of their counsel.” 
Spering’s Appeal, 71 Pa. St., 11; Hodges ». New England 
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Serew Co., 1 KR. L, 312; Lexington, ete, R. R. Co. v. Bridge, 
7 B. Mon., 556; Godbold v. Branch Bank, 11 Ala., 191; 
Turquand v. Marshall, L. R., 4 Ch., 386; Attorney General v 
Exeter, 2 Russ., 45. Compare Robinson v. Smith, 3 Paige, 
223, 231. 

V. The only cause of action which dissenting stockholders 
have, upon an wltra vires act, is in equity, and to compel 
restitution to the corporation, and not to themselves. That is 
exactly what is decided by the cases cited by the appellee, and 
which we give below. Dodge v. Woolsey, 18 How. (U.8.), 342; 
Svlomon v. Laing, 12 Beav., 339; Kean v. Johnson, 1 Stock- 
ton, 407; Goodin v. Cincinnati, ete., Canal Co., 18 Ohio St., 
169; Abbot v. Amer. IL. R. Co., 33 Barb., 578; Jackson +. 
Ludeling, 21 Wall., 624; Robinson v. Smith, 3 Paige, 222; 
Taylor v. Miami Exporting Co., 5 Ohio, 168. 

VI. “The court erred, as shown in bill of exceptions, in re- 
fusing to allow defendants to prove that the estimated value of 
lands and county bonds, as set forth in the ‘Statement of As- 
sets and Liabilities,’ made by the directors to the stockholders, 
was made without regard to the then market value of said as- 
sets, and that in fact said assets were then worth in the market 


far less than estimated in said report, because this was a ques- 


tion between parties in interest — between the owners; * * * 
it was competent for defendants to show that said values were 
in fact overestimated at the time, and were not intended as an 
estimate of the then market value of said assets.” This evi- 
dence was excluded upon the sole ground that the statement of 
assets and values contained in the report put in evidence was 
conclusive. No other objection to the evidence can now be 
raised. Marston v. Gould, 69 N. Y., 220, 228. The only 
argument offered in support of this ruling is that “ this estimate 
of assets was embraced in” a report which “ was offered by the 
defendants as a part of the agreed facts, and was their own tes- 
timony, which they should not impeach.” “The party calling 
a witness is not precluded from proving the truth of @ partie- 
ular fact by any other competent testimony, in direct contra- 
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diction to what such witness may have testified; and this, not 
only when it appears that the witness was innocently mistaken, 
but even when the evidence may collaterally have the effect of 
showing that he was generally unworthy of belief.” Thomp- 
son v. Blanchard, 4 N. Y., 303, 311; Coulter v. American Ex- 
press Co., 56 N. Y., 585, 589; to same effect, U.S. v. Watkins, 
3 Cranch C, C., 441; Brannon v. Hursell, 112 Mass., 63; Stock- 
ton v. Demuth, 7 Watts, 39; Spencer v. White, 1 Ired. Law 
(N. C.), 236; Bradford v. Bush, 10 Ala., 386; Brown 2. 
Wood, 19 Mo., 475; Norwood v. Kenfield, 30 Cal., 393; Wolfe 
v. Hauver, 1 Gill, 84; Swamscot Co. v. Walker, 22 N. IL, 457. 
VIL. “The court erred in rendering judgment for the plaint- 
iff, because, from his knowledge of the agreement: to consoli- 
date, and the intention of the two companies to consolidate, 
and the non-action of the plaintiff in taking steps to prevent 
it until two years after the consolidation, and when it was im- 
possible to separate their interests, the plaintiff is now estopped 
from complaining of said consolidation.” .-The plaintiff's 
delay for three years to bring any suit is a bar to his claim. 
Mere protests, however continuous, will not suflice. “The 
continual assertion of a claim, unaccompanied by any act to 
give effect to it, will not keep alive a right which would 
otherwise be precluded.” Clegg v. Edmondson, 8 De Gex, M. 
& G., 787. Three years delay in filing a bill to compel direct- 
ors to refund moneys used w/tra vires, held sufficient reason for 
dismissing the bill entirely. Stupart v. Arrowsmith, 3 Smale 
& Giff., 176. Two years delay, in a similar case, held fatal. 
Burt v. British Nation, ete., Society, 4 De Gex & Jones, 158; 
Peabody v. Flint, 6 Allen, 52. <A less period held a bar to 
equitable relief. Graham v. Birkenhead, ete., I. Co., 2 Maen. 
& G., 146; Great Western IR. Co. v. Oxford, ete., R. Co., 3 De 
Gex, M. & G., 341. © 
VIII. The general power given to the Houston Tap Com- 
pany to consolidate with any other railroad company, conferred 
an implied power upon every railroad corporation which might 
subsequently be created in Texas to consolidate with the Hous- 
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ton Tap Company, even though the charter of the other 
corporation contained no clause authorizing it to consolidate. 
Tomlinson v. Jessup, 15 Wall., 454; Schenectady, ete., P. R. 
Co. v. Thatcher, 11 N. Y., 102; Buffalo, ete., R. Co. v. Dudley, 
14 N. Y., 336, 348; White w. Syracuse, ete., R. Co., 14 Barb., 
559; Suydam ~. ins 8 Barb., 258; Inland Fisheries v. Hol- 
yoke Co., 104 Mass., 446; State v. Maine, ete. R. Co. 66 
Me., 488; Pacific R. Co. v. Renshaw, 18 Mo., 210. If it is 
said that corporations are only subject to general laws ante- 
dating their creation, and that the act‘of September 21, 1856, 
was a private law for the incorporation of a single company, 
we answer that the decision in the Prospect Park Railroad 
case (67 N. Y., 371), already cited, expressly holds that such a 
consolidation clause as was contained in the act of September 
21, 1856, is general, and applies to all railroad companies. And 
it is well settled that a statute may be private and local in its 
main scope and design, and yet be general in some one or more 
sections, and that by reason of those sections it is to be re- 
garded for all purposes as a general law. Bretz v. New York, 
6 Robertson, 325; State v. Lean, 9 Wis., 279, 288; Clark 2. 
Janesville, 10 Wis., 136, 178; Rochester v. Alfred ao 13 
Wis., 432, 437; Heridia v. Ayres, 12 Pick., 334, 344; Rogers’ 
Case, 2 Me., 303; White ~ Syracuse, ete., R. a 14 Barb., 
559, where a statute empowering a single company to borrow 
of all other railroad companies was held to be general and 
public. The omission of the plaintiff to distinetly object to 
the consolidation with the Houston Tap Company is sufficient 
to make that binding upon him, whether he affirmatively eon- 
sented or not. In such a case stockholders are bound to pro- 
test distinctly and earnestly, or they will be bound by the action 
of the majority. Watts’ Appeal, 78 Pa. St., 370, 394. The 
burden of proof is upon the plaintiff to prove his dissent and 
protest. North Carolina R. Co. %. Leach, 4 Jones Law, 340; 
Martin v. Pensacola R. Co., 8 Fla., 370. And, moreover, the 
plaintiff was bound to commence proceedings promptly to pre- 
vent or set aside this consolidation, if he objected to it. Mere 
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protests, even though continual, are not enough. Clegg v. 
Edmondson, 8 De Gex, M. & G., 787; Watts’ Appeal, 78 Pa. 
St., 870, 394. 

IX. The plaintiff was not, in any case, entitled to recover 
damages payable to him personally. 

The consolidation of the two companies was either author- 
ized by a constitutional law, or it was not. If it was so author- 
ized, the plaintiff has, of course, no right te complain, and has 
no cause of action against either the corporation or its direct- 
ors. If it was not so authorized, then the consolidation which 
was attempted was absolutely void, and the plaintiff was not 
entitled to rescind his contract of subscription, nor to recover 
damages for his own use, but was entitled simply and only to 
a judgment declaring the consolidation void, and directing the 
parties to whom the assets of the Houston & Great Northern 
Company had been transferred to restore them to that com- 
pany. Changes in the form or business of a corporation which 
are ultra vires do not release a subscriber to stock. His only 
remedy is to restrain or vacate the unlawful proceeding, and 
confine the corporation within its proper limits. Hays ». 
Ottawa R. Co., 61 Tll., 422; Central P. R. Co. v. Clemens, 16 
Mo., 359, 366; Ottawa R. Co. » Black, 79 IIL, 262, 268; Mis- 
sissippi It. Co. v. Cross, 20 Ark., 443, 452; Danbury, ete., R. Co. 
v. Wilson, 22 Conn., 435; Ev parte Booker, 18 Ark., 338; Conn., 
ete., R. Co. v. Bailey, 24 Vt., 465, 476. See New Orleans R. 
Co. v. Harris, supra; Mississippi R. Co. v. Gaster, 24 Ark., 
97. Jlaving shown, as we submit, that the plaintiff was not 
entitled to recover any damages on the ground of rescission of 
his subscription, we respectfully insist that he cannot recover 
any damages for his own use, on the ground that assets of the 
company had been misapplied. The only party which, upon a 
construction of the evidence most favorable to the plaintiff, 
could recover anything, was the Houston & Great Northern 
Railroad Company. If its funds had been wasted and its 
assets misapplied, the judgment should have directed restitu- 
tion to be made to it. The plaintiff personally could not recover 
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damages for an injury done to the company. Greaves v. 
Gouge, 69 N. Y., 154; Robinson v. Smith, 3 Paige, 222; Smith 
v. ILurd, 12 Mete., 371; Allen v. Curtis, 26 Conn., 456; Craig 
v. Gregg, 83 Pa. St., 19. 


Hutcheson & Carrington for appellee. 

I. The consolidation of the Great Northern R. R. Co., of 
which plaintiff was a stockholder, with the International I. R. 
Co., on January 1, 1874, was ultra vires the charter under 
which he became a stockholder. Green’s Brice’s Ultra Vires, 
516, 538, and note on pp. 539 to 545; 2 Red, on Mailways, 
§ 252, note 5; 4th ed. p. 575; Sth ed., p. 589; Field on 
Corporations, §$ 426, 429; Peoria v. Mad. & I. RR. KR. Co., 
21 How., 441; Clearwater v. Meredith, 1 Wall., 25; Kean 
v. Johnson, 1 Stock., 401. The testimony shows that this 
consolidation was procured by the directors, and all the assets, 
franchises and effects of the IL. & G. N. It. I. Co. were trans- 
ferred by them to the new company without compulsion, 
thereby déstroving his property. 

If. The facts show that all the acts promoting the consoli- 
dation had their origin with the directors, and, being outside of 
corporate powers of the company, could not be ratified. 
Green’s Brice’s Ultra Vires, 570, 462, and note, 411, 412; 
1 Red. on Mail. $ 130, p. 515, 4th ed.; Angell & Ames on 
Corp., § 393; Dodge v. Woolsey, 18 How., 343, 344; Peterson 
v. Mayor of N. Y., 17 N. Y., 454. 

ILL. A part of the stockholders of a company have no power 
to take the property of the company from the hands of others; 
and no majority, however large, undertaking to do so, would 
discharge the directors of their trust to preserve the assets for 


all the stockholders. Field on Corporations, § 152, p. 170, 
§ 155 (Dayton R. R. Co. v. Hatch, 1 Disney, 84); Perry on 
Trusts, $$ 285, 291; 922, 926-928; Green’s DBrice’s Ultra Vires, 
79, 339-40, note *; also p. 516; Hill on Trustees, 863-869; 
Gashwiler v. Willis, 33 Cal., 19, 23; Kean v. Johnson, 1 Stock., 
407; Black v. Del. & R. C. Co., 9; C. E. Green, 455; Dana v. 
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Bank of U. S., 5 aps & Serg., 256; Bank of U. S. v. Dan- 
dridge, 12 W hin Abbott +. Aen. If. R. Co., 33 Barb. 
582-3, 591; Sane v. . Port Henry Iron Co., 12 Barb., 97; 
Peabody v. Flint, 6 Allen, 55-56; Brewer v. Boston Theater, 
104 Mass., 378; Lauman vw. Lebanon Valley Bank, 30 Pa. St., 42. 

IV. Before any majority could accomplish such diversion, 
they must have paid Bremond the value of his interest, to 
recover which he was therefore entitled to bring his suit 
against the directors and the receiving companies. Tield on 
Corporations, § 155; Green’s Brice’s Ultra Vires, 542; Pierce 
on Am. Railroad Law, 89, note; Lauman v. Lebanon Valley 
Bank, 30 Pa. St., 46; Black v. Del. R. C. Co., 9; C. E. Green, 
455. 

V. It is not necessary to show actual fraud on the part of 
the directors; the unauthorized disposition and appropriation 
of the assets by them was a breach of trust which does not 
admit of an inquiry into actual bad faith or evil intention. 
Story’s Eq. Jur., $$ 258, 307, ae Aberdeen Railway Co. v. 
Blakecy, 1 Macq, 461; G & SRR. a v. Kelly, 77 IL, 
434-5; Dobson v. Rauny, 3 5 Sand, Ch., 62; Solomon v. Laing, 
6 Eng. "Rail. Ca. (308), 236; 29 Cal., 19; 25 Wis., 552; 45 N. 
H., 453; 1 R. L, 212; San Diego w San Diego Railway Co., 
44 Cal., 115, 117; Abbott v. Am. H. R. Co., 33 Barb., 594. 

VI. It is a breach of trust towards a stockholder in a joint 
stock incorporated company, established for a certain definite 
purpose by its charter, if the funds or credit of the company 
are diverted from such purpose, although the misapplication be 
sanctioned by a vote of a majority of the stockholders. Field on 
Corporations, S$ 172, 173; Dodge v. Woolsey, 18 How. (U. 8.) 


a 347; Solomon wv. Laing, 6 Eng. Rail. Ca.,. 231; Kean 
. Johnson, 1 Stock., 407, 413, 417; Sac! kson v. Ludeling, 21 
Wall, 624; Goodwin v. Cin. & W. C. C me 18 Ohio St. 51; 
Abbott v. Am. H. R. Co., 33 Barb., 592- 
VII. For this breach of trust in diverting the funds from 
the chartered purposes of the company, and receiving the eon- 


verted assets themselves, the dissenting stockholders have a 
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cause of action against them and the company participating 
with them in the conversion and breach of trust. Angell & 
Ames on Corp., $$ 312, 392; 393, note 1; Hill on Trustees, 
(520]-[524]; Field on Corporations, 172, 178, 398, 431; 


Solomon v. Laing, 6 Eng. Rail. Ca., Opinion of Lord 
Langdale; Taylor 7. Miami Exporting Co., 5 Hammond, 168; 
Kean v. Johnson, 1 Stock., 424; Dodge v. Woolsey, 18 How. 
(U. S&), 342, 345; Oliver wv. Piatt, 3 How. (U. S.), 333; 
Koehlier 7. Black River Falls Co., 2 Black (U. S.), 915-16: 
Jackson v. Ludeling, 21 Wall., 624-635; Robinson v. Smith, 
3 Paige Ch., 231; Spearing’s Appeal, 71 Pa. St., 23; Bissell 
v. The M. & S. KR. R. Co., 22 N. Y., 275; Watts’? Appeal, 
78 Pa. St., 370; Peabody v. Flint, 6 Allen, 56, 57; Frothing- 
ham v. Borneh, 6 Ilun, 366; Dylkeman v. Valierte, 42 N. Y., 
549. 


VIII. The act of May 8, 1873, neither directly nor by im- 
plication gave any power to the Houston & Great Northern 


Railroad Company to ccnsolidate with the International Rail- 
road. Central R. R. Co. v. Georgia, 2 Otto, 674-676; Tomlin- 
son ¥. Braneh, 15 Wall., 460; Phil. & Wil. R. R. Co.» Balt. & 
O. R. KR. Co., 10 How., 376; The Delaware R. R. Tax, 18 Wall., 
226-228; Morgan v. Louisiana R. R. Co., 3 Otto, 217; Campbell 
etal. v. M. & C. KR. RK. Co., 23 Ohio St., 189; State v7. Greene 
Co. et al., 54 Mo., 551-2; Moran vw. Com. Miami Co., 2 Black 
(U. §.), 916; Black v D. R. R. C. Co., 9 C. E. Green, 474; 
Commonwealth v. E. & N. R. R. Co., 3 Casey, 351; Townsend 
v. Brown, 4 Zab., 87; Gould v Langdon, 43 Pa. St., 365; 
Joint Cos. vw R. & B. D. R. Co., 1 C. E. Green, 372, 436 
7 Harris, 218; 9 Harris, 22; Penn. R. R. Co. v. Canal Ce., 
21 Pa. St., 43. 

IX. If such was the effect of the act of May 8, 1873, the 
legislature had no power, any more than the stockholders, to 
effect a consolidation till plaintiff had consented, or been paid 
the value of his interest, for it was a change of the funda- 
mental purposes of the company. The original charter was 
passed the 22d of October, 1866, and defendant subscribed in 
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1870, and paid in $40,000 before November 24, 1871. Field on 
Corporations, $$ 428-431; 2 Redfield on Rail., § 221, note 
12; 4th ed., pp. 332-333, and § 252, note 5; Lauman v. Leba.- 
non Valley Bank, 30 Pa. St., 47; Bailey v. State, 16 Ind., 46; 
Nashville R. R. Co. v. Jones, 2 Cold. (Tenn.), 564; New Or- 
leans R. R. Co. v. Harris, 27 Miss., 474; Black ». Del. R. R. 
Co., 9 C. E. Green, 466; Chapman v. Mad. C. Rh. R. Co., 
6 Ohio St., 137. 

X. The direstors had no right to accept the act of May 8, 
1873, nor did the stockholders, unless it was unanimous. Field 
on Corp., p. 173, $ 155; N. O. & J. R. KR. Co. v. Harris, 27 
Miss., 474. 

XI. Both the amount of money contributed by plaintiff, 
and the value of the assets of the company at the time of the 
consolidation, and the value of the stock before it was influ- 
enced by the consolidation, justify the amount of the judgment. 
Plaintiff subscribed for $100,000 of stock in the Houston & 
Great Northern Railroad Company, and paid all calls made on 
him, amounting to $40,000, by September 24, 1871. The assets 
of the Houston & Great Northern Railroad Company econ- 
sisted of sundry asscts: $2,863,330; two hundred and _ fifty- 
two miles of road, costing $7,560,000, and $3,600,000 of unpaid 
subscription, but as this was released he did not think it worth 
anything. The aggregate liabilities chargeable to the Houston 
& Great Northern Railroad Company were: floating, $1,360,- 
249.11; first mortgage bonds, $4,032,000, besides the converti- 
ble bonds issued by the joint board of the two companies, and 
guaranteed by each, and $1,450,000 of these bonds were never 
sold, and still counted as assets of the company. The report 
of the directors to the stockholders, of December 22, 1873, 
stated a “surplus of assets over liabilities” of $4,110,995, be- 
longing to the two companies, but the witness Grow said he 
regarded these assets as overstated, and would not bring that 
price in the market. THe then stated that the two hundred and 
fifty-two miles of road and equipments, costing $7,560,000, 
would absorb the $2,400,000 paid in on the stock subscription, 
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the $4,032,000 of first mortgage bonds, which sold at eighty 
cents, and only realized $3,225,600, or would leave a balance of 
$1,934,400 to be raised from the balance of the $3,600,000 due 
on the stock and the sale of the second mortgage bonds, and 
net earnings of the road. Since the consolidation there has 


s 


been built on the International line eighty miles of road; none 
hhas been built on the Houston & Great Northern line. Wit- 
ness Grow did not know what has been done with the earnings 


of the Houston & Great Northern since the consolidation. 


Goutp, Assocrare Jusrice.— It is the opinion of the court 
that the consolidation of the ILouston & Great Northern and 
the International railroad companies was unauthorized and 
wrongful as to Bremond, an objecting stockholder of the for- 
mer company, and having been consummated by a wrongful 
appropriation of his equitable interest by the consolidated eom- 
pany, that company became equitably liable to him therefor. 
All of the members of the court have not reached the conclu- 
sion that the consolidation was unauthorized, from the same 
premises and by the same process of reasoning, and it is not 
proposed to enter into an explanation of the reasons for that 
conclusion, further than to say: that we are all agreed, that the 
two railroad enterprises differed so widely in their starting 
points, their routes and the region of country to be traversed, 
that an original subscriber to the ILouston & Great Northern 
might well object that he had not agreed to or authorized such 
a‘union; nor had he, by failing to object to a subsequent en- 
largement of the charter, which, whether it actually gave such 
power or not, did not on its face purport to give any power to 
consolidate, precluded himself from objecting to a consolida- 
tion making so fundamental a change in the objects of the 
corporation. Nugent v. Supervisors, ete., 19 Wall. 241; 
Angell & Ames on Corp., see. 391 ef seqg., and authorities cited. 

Speaking for myself only, [ will say that the policy of the 
state to forbid the consolidation of parallel and competing rail- 
roads is now declared and enforced by a constitutional pro- 
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vision. Const., Art. X, see. 5. In my opinion, that policy 
had been plainly indicated in 1873 by introducing like restric- 
tions in the numerous railroad charters granted during that 
year, and it was not the design of the act of May 8, 1873, to 
depart from that policy and confer an unlimited power of 
consolidation. 

We are further of opinion that the plaintiff is not entitled to 
the personal judgment against the director recovered by him. 
The consolidation was the act of the stockholders, other than 
the plaintiff, and was therefore an act for which the directors, 
as such, should not be held responsible. As directors they were 
answerable to the corporation for official delinquencies result- 
ing in damage to the corporate property, but it is not perceived 
that the corporation could hold them responsible for a consoli- 
dation effected, not by them as directors, but effected by the 
act of the stockholders. The rights of the plaintiff are believed 
to be to equitable relief, and it does not appear to us, under the 
circumstances, that equity makes the directors responsible to 
him. They have not appropriated to themselves, individually, 
the property of the Houston & G. N. Company, oer of the 
plaintiff, nor have they aided in a technical conversion of 
plaintiff’s property. If, indeed, they had been guilty of such 
official misconduct as made them responsible to the Houston 
& G. N. Company, the plaintiff might, perhaps, by an equitable 
proceeding, enforce that responsibility and get the benefit of 
his interest therein. But we repeat that we are unable to see 
that the directors, as such, are responsible to the corpora- 
tion whose trustees they were, for the consolidation; or that 
they, as directors, are liable, legally or equitably, to the plaint- 
iff. 

Appellants assert that “by his knowledge of what was doing 
and intended by the company to be done, and his failure to 
take any steps to prevent it until two years after aetual con- 
solidation, during which time the two rvads had been run and 
operated as one road, the plaintiff must be deemed to have 
acquiesced in the consolidation, notwithstanding he was op- 
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posed to it, and therefore is estopped from now complaining 
of it.” 

We have examined with care the authorities cited in sup- 
port of this proposition, and, except one case not accessible to 
us, find that most of them are cases in which a court of equity 
refused to interfere by injunction to prevent the further prose- 
cution of some enterprise, the refusal being justified on various 
equitable considerations in connection with the presumption 
of acquiescence. The mischievous effect of the injunction 
on the interest of the parties and of others, evils which might 
have been avoided by an earlier application, have been regarded 
as giving rise to a counter equity precluding a party from that 
extraordinary relief. Great West. RK. W. Co. v. Oxford, ete., 
R. W. Co., 3 De Gex., Maen. & G., 341; Graham v. Birken- 
head, ete., 2 Maen. & G., 146; Hodgson v. Earl of Poriss, 1 De 
Gex., Maen. & G., 6; Peabody v Flint, 6 Allen, 52; Tash v. 
Adams, 10 Cush., 253. 

In Clegg v. Edmonson, cited by counsel, it is to be noted 
that the plaintiffs were allowed equitable relief, not dissimilar 
to that sought in this case. 8 De Gex., Maen. & G., 787. 

The delay of the plaintiff and the effects of that delay might 
well preclude him from enjoining the further prosecution of 
the consolidated enterprise, but not from following up his 
equitable interest in the hands of a corporation, which, by ap- 
propriating it without authority and by assuming the place 
and obligations of the Houston & G. N. R. Co., became equi- 
tably bound to compensate him therefor. Goodin v7. C. & W. 
Canal Co, ef a/., 18 Ohio St., 169; Chapman & Ilarkness ¢. 
Mad River, L. E. ete., 6 Ohio St., 119. 

A stockholder may be estopped by his conduet from further 
objecting to a consolidation which was attempted without an- 
thority; but in the present case the conduct and action of Bre- 
mond have not, in our opinion, been such as to preclude him 
from still refusing to go into the new enterprise, or from de- 
manding full compensation for his interest in the old. 

The consolidation, if illegal when attempted, has since been 
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recognized by law, and for the purposes of this case must be 
regarded as an accomplished fact. 

The enterprise in which the plaintiff embarked being at an 
end, he became entitled to receive his interest in the assets of 
the Houston & G. N. Railroad Co., remaining after payment 
of the corporate debts, and to demand it of the consolidated 
corporation which had assumed the place and liabilities of that 
company, and had appropriated its assets. Lauman v. Lebanon 
R. Co., 30 Pa. St., 42; Black v. Delaware, ete., R. Co., 9 C. E. 
Green, 465. 

Appellants claim that the value of that interest was indi- 
sated by the market value of the stock, and that Bremond’s re- 
covery should have been limited to that market value. It 
appears, however, that the subscribers to the Houston & Great 
Northern Railroad Company were not entitled to stock certiti- 
eates until their subscriptions were fully paid, and that only 
forty per cent. of the subscription had been ealled for or paid 
by any subscribers, and consequently no stock had issued. In 
this state of affairs it might well be that sales by subscribers 
were too rare to give the stock a market value. The inquiry 
should have extended to the actual value of stock, and as tend- 
ing to show that value, the defendants were at liberty to show 
the true assets and liabilities of the Houston & Great North- 


ern Railroad Company. It appears by bill of exceptions that 


an official statement of those assets and liabilities, made by 
the president and directors in 1873, was by agreement read in 
evidence, and that the court refused to allow defendants. to 
show whether said assets were then worth, or would have 
brought in the market, the price estimated in the report; the 
court holding the report conclusive, unless impeached for mis- 
take in the pleadings. This action of the court is one of the 
errors assigned and urged. 

Counsel for appellee replies, that the evidence was in fact in- 
troduced, referring to the statement of facts. It does appear 
that the witness was allowed to state that those assets could not 
have been sold at the valuation put upon them in the report; 
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but after this it also distinctly appears in the statement of facts 
that the witness was not allowed to testify as to the real value 
of these assets. Construing the bill of exceptions in the light 
of the statement of facts, we think it apparent that defendants 
were precluded from showing the real value of the assets of the 
Houston & G. N. Railroad Co., and we are of opinion that the 
exclusion of the evidence offered was erroneous. Surely the 
company or its present representative, the International & G. 
N. Railroad Co., is not precluded by erroneous estimates of its 
officials, though embodied in a published report, from showing 
the true value of itsassets. This error of the court necessitates 
a reversal of the case. 


On another trial, the inquiry should be as to the real value 


of Bremond’s equitable interest in the Houston & G. N. Rail- 
road Co., or the real value of his stock at the time the consoli- 
dation was practically effected; or at any period thereafter up 
to the institution of his suit. ILis recovery should not exceed 
that value, with interest, from the institution of the suit. 
The judgment is reversed and the cause remanded. 
tEVERSED AND REMANDED. 


(Opinion delivered March 19, 1880. ] 





Syrvain Brum er av. v. KR. & T. RR. Locerys. 
(Case No. 819.) 

1. NEGOTIABLE INSTRUMENT — NotTicE — PREsuMpTION.— The mere pos- 
session of a negotiable instrument produced in evidence by the indorsee 
or assignee when no indorsement is necessary, imports prima facie that 
he acquired it bona fide for full value, in the usual course of business, 
before maturity and without notice of any circumstance impeaching its 
validity, and that he, as the owner, is entitled to recover as against the 
maker, notwithstanding there might be a good defense to the instrument 
against the payee. 

2. Same.— To admit a defense by the maker of such an instrument against 
the assignee, the maker must first prove that there was frand or illegality 
in the inception of the instrument, or othe: sircumstances which raise a 
strong suspicion of fraud or illegality. When this is done, it will devolve 
upon the holder to show that he acquired the instrument bona fide, for 





















122 stem &. Loaars. [Galveston Term, 





Statement of the case. 








value, in the usual course of business, while current, and under cireum- 
stances which created no presumption that he knew the facts which 
impeached its validity. 

3. ANTECEDENT INDEBTEDNESS AS CONSIDERATION FOR NOTE, ete.— The 
assignment of a negotiable note for the purpose of liquidating a pre- 
existing indebtedness, is not out of the usual course of business in the 
transfer and assignment of commercial paper, and is for a valuable con- 
sideration. 

4. CASES DISTINGUISHED.— This ease distinguished from Ayres ec. Duprey, 
27 Tex., 593. 

5. NEGOTIABLE PAPER.— When the holder of a negotiable note takes the 
legal title to the same merely as the agent of the payee, by whom it has 
been indorsed to him, and has himself no interest in the paper, but merely, 
authority to collect it and apply the proceeds to a debt due him, the 
maker may avail himself of any defense to which he would be entitled if 
sued directly by the indorser. 

6. InsuNcTION.— When the equities of a bill for injunction are fully met and 
denied by thesworn answer, the injunction should be dissolved. 


Error from Waller. Tried below before the Hon. Wm. 
Burkhart. 

The statement of the nature and result of the suit made by 
plaintiff, and not controverted, is substantially as follows, viz.: 


R. Loggins and KR. T. Loggins, his son, brought suit against 


7 


E. Blane and E. P. Alsbury, and against Leander Cannon and 
Fen Cannon, as partners, doing business under the name of 
Cannon & Co., and against Leon Blum and Sylvain Blum. 
The petition alleged that on the 2Ist of April, 1871, R. Log- 
gins executed and delivered to Cannon & Co. four notes, each 
for $2,500, and payable respectively on Sept. 10, Oct. 10, Noy. 
10 and Dee. 10, after date, to the order of Cannon & Co., aud 
at the same time, by way of securing said notes, executed and 
delivered to Leon Blum, as trustee, a deed of trust on growing 
crop for the year 1871, upon plantations owned and controlled 
by It. Loggins, in the county of Austin, and also upon his mer- 
eantile stock and fixtures in Ilempstead. That these securities 
were placed with Cannon & Co., not wholly on account of past 
or existing indebtedness, but to secure Cannon & Co., also, for 
advances to be made in money and guarantees thereafter. That 
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to secure the same liability, Rt. Loggins and I. T. Loggins, on 
the 2d of Feb., 1872, delivered to Cannon & Co. their note for 
$10,000, payable to Cannon & Co., Dee. 1, 1572, and a deed of 
trust to E. blane on a plantation ealled the Rock Island place, 
aud on the crop for that year on the Whitworth place, this deed 
of trust being to secure the last named note. That the securi- 
ties of Feb. 2, 1872, were executed at the earnest solicitation 
of Cannon & Co., at a time when I. Loggins was too feeble 
in health to transact business, and was procured from him by 
imposition and false representations and promises made by Can- 
non & Co., namely: that the merchandise mortgaged by deed of 
trust of April 21,1871, should be exhausted and applied upon 
the debt before res ting to the property covered by deed of Feb. 
2, 1872; that the land mortgaged Feb. 2, 1872, was the home- 
stead of Rt. T. Loggins and his family, who received no consid- 
eration for the note and deed, and only executed them to please 
and quiet his father; indeed, both plaintiffs aver the last named 
deed to have been without consideration, null and void. That 
in Mareh, 1872, R. Loggins, at the instance of Cannon & Co., 
and in order to pay first the debt of $10,000 and then other 
debts due by him, set over to Leander Cannon and E. P. Als- 
bury his stock of merchandise at Ilempstead, worth $9,000, 
and some $9,000 in notes and accounts, aggregating S1L8,000 of 
assets, and more than sufficient to pay the debts for which they 
were thus appropriated by Loggins; Cannon & Co. and Als- 
bury stipulating to so apply the assets received. That Alsbury, 
as agent of Cannon & Co., took charge of the property and 
claims so set over,and has since realized on them largely, to 
wit: to the extent of 810,000, more accurate statement being 
impossible, because of failure and refusal of Cannon & Co. and 
Alsbury to render proper accounts (and in this connection 
Cannon & Co. and Alsbury are required by the bill to answer 
upon oath the truth concerning such accounts, realization and 
application of assets). That Cannon & Co. and Alsbury failed 
to perform their agreements in regard to applying the assets 
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turned over to them. That after so transferring his assets, R. 
Loggins paid from his other means $3,000 on the debt secured 
by the deed of trust, and $4,000 on other debts intended to be 
provided for by his transfer of assets to Cannon & Co. and 
Alsbury. That Cannon & Co., contriving to cheat plaintiffs, 
had made a pretended transfer of the deed of trust of Feb. 2, 
1872, and the indebtedness secured thereby to Sylvain Blum, 
who is alleged to have received said securities with full knowl- 
edge of the alleged infirmities. That Blane, as trustee, has ad- 
vertised the land for sale to satisfy the balance due on the debt 
secured by the trust deed, viz.: about $7,000. 

Prayer was made that Cannon & Co. and Alsbury be required 
to account for the property received by them; that the proceeds 
be applied first to pay the debt secured by trust deed of Feb. 
2, 1872;‘that until an adjustment can be had, the enforcement 
of the trust deed may be enjoined; that both deeds of trust 
and the notes secured thereby may be ordered brought into 
court and cancelled; and for general relief. The district judge 
ordered the injunction as prayed. The two deeds of trust were 
made exhibits. Defendant Fen Cannon pleaded in abatement 
that he was never a member of the firm, and denied complicity 
in the alleged conspiracy. Defendant Sylvain Blum denied 
that Fen Cannon and Leander Cannon composed the firm of 
Cannon & Co. He admitted, on information, that R. Loggins 
was doing a mercantile business at Hempstead, but had no in- 
formation of the particulars or magnitude of the business. 
Upon information acquired after the filing of this suit, he ad- 
mitted the execution of the notes_and deed of April, 1871, but 
had no knowledge of the consideration of them, nor of the con- 
dition of accounts between Cannon & Co. and R. Loggins at 
the date of the trust deed. He admitted the execution of the 
notes and deed of Feb., 1872, but had no information of the 
identity between the indebtedness evidenced thereby, and that 
evidenced by the notes of April, 1871. Upon information and . 
belief, he denied the incapacity of R. Loggins from sickness to 
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execute the note and deed of Feb., 1872, and the alleged impo- 
sition, fraud and deceitful promises of Fen Cannon in procur- 
ing the deed and note. He disclaimed all knowledge of the 
condition of accounts between Cannon & Co. and R. Loggins 
at the date of the second trust deed, and denied the existence 
of homestead rights claimed by R. T. Loggins, in whom he 
admitted the title to the land was apparently vested; but, as re- 
spondent was informed, the beneficial interest was in R. Loggins. 

He disclaimed ali knowledge of the inducements of fraud to 
execute the note and deed of Feb., 1872, and of the considera- 
tion therefor; further than that, the note by its terms purported 
tu have been given for value received. Ie denied the alleged 
nullity of the instruments, and alleged them to be valid. He 
disclaimed all knowledge of the alleged transactions between 
R. Loggins, Alsbury and Cannon & Co., in Mareh, 1872, and 
subsequent dealings in reference thereto, or growing therefrom; 


alleged to have been made in Dee., 1872; admitted that Feb. 


admitted the payment of $3,000 on the note of Feb. 2, 1872, 


15, 1872, Cannon & Co. transferred to him the note and deed 
of Feb. 2, 1872; denied that the transfer was ecolorable, and 
alleged it to be bona pide for value; admitted the advertise- 
ment of the property by Blanc, the trustee; denied all knowl- 
edge of infirmity in, and defenses to, the note and trust deed, 
and of all the alleged transactions between the plaintiffs and 
Cannon & Co., except such as were patent upon the face of the 
note and trust deed. He alleged that about Feb. 15, 1872. 
Leander Cannon, who was doing business under the firm name 
of Cannon & Co., applied to him for funds to use in his busi- 
ness; that Cannon showed him a detailed statement of the 
business condition of Cannon & Co., from which defendant be- 
lieved that with a little help the tirm would be able to right itself 
and become profitable; that he agreed to discount the note 
and trust deed of R. and R. T. Loggins, and did so, and paid 
therefor $10,000 to Cannon & Co., who therenpon transferred 
to him the note and trust deed. This transfer, he averred, was 
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made in entire good faith, without any notice on his part of 


anything calculated to throw suspicion on the note and trust! 
deed, or on the right of Cannon & Co, to negotiate them. He 
alleged that he took from Cannon & Co, a written transfer of 
the securities and caused it to be immediately recorded in the 
county where the land lay, and since that time has continuously 
owned and held the securities, which fact was within the 
knowledge of plaintiffs long before, and up to the time of the 
payment of 83,000, made on said note in December, 1872. 

He pleaded, in reconvention, the exeeution of the note by 
plaintiffs, the Jona fide purchase of it by hirmself for value 
before maturity, and prayed judgment against plaintiffs for 
the amount of the note and interest, less the credit of $3,000 
in December, 1872, and for dissolution of the injunetion. 

Leon Blum demurred, because the bill did not show him to 
be in any wise answerable for the property alleged to have 
been conveyed to him in trust, and answered that the use of 
his name as trustee in the original deed of trust was unknown 
to him until long after it was done; that he had never acted 
in reference thereto, and he disclaimed any and all interest 
in the property and the suit. 

The answer of Leander Cannon and of Alsbury, in view of 
the opinion, need not be stated, but they denjed all fraud, ete., 
charged, 

Upon consideration of the petition by the district judge, an 
injunction was granted and issued as prayed; and a motion to 
dissolve, made by the defendant Sylvain Blum, upon bill and 
answer, was overruled. 

The plaintiffs, in an amended petition, among other things, 
charged that the transfer to Alsbury of the stock and other 
assets, was for the benefit of Leon & H. Blum, for whom Le- 
ander Cannon and Alsbury were acting therein, and that Leon 
& If. Blum knew of and were chargeable with every defense 
which could be made against Cennon & Co. and Alsbury on 
the note, and in respect of the alleged dealings between the 
parties. 
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Defendants Blum, by an amended answer, in response to 
this amendment of the petition, denied all the allegations, spe- 
cifically, and at length, except as to the membership of the firm 

, of Leon & IZ. Blum, the payment of $3,000 on the note, and 
other exceptions not necessary to state. 

The special verdict referred to in the opinion was in response 
to the following special issues, viz.: 

First. Was the first deed of trust in evidence before yon, 
given for the purpose of covering commercial advances to be 
made by Cannon & Co. to Reuben Loggins, and not for a then 


o> 


existing debt? 

Second. Was the second deed of trust, in which Reuben 
Loggins was joined by R. T. Loggins, given for a debt that 
had become due Cannon & Co., and if yea, was it the same 
debt for which the first deed of trust was given, and was the 





saine given in consideration that the property in the first deed 
mentioned should be exhausted before the second deed should 
be resorted to? Was there any understanding between Cannon 
& Co. or cheir representatives and Loggins, before and at the 
time of the execution of the second deed, that this should be 
done; and did Loggins and son exeeute the second deed upon 
such an understancing and agreement? 

Third. Was there any understanding and agreement be- 





tween Loggins and Cannon, or their representatives, at the 
time of the exeeution of the seeond deed of trust, that the 
matters and things in the first deed contained in the way of 
security should be applied to the payment of the debt of 
$10,000, and be altogether exhausted before the second should 
be resorted to? 

Fourth. Did Cannon & Co., or their representatives, have 
full and absolute control of the property in the first deed men- 
tioned, and was it in their power, and did they have the 
authority, to appropriate this property to the satisfaction of this 
deed? 

Fifth. Was the property covered by the first deed of trust 
suflicient, under proper management, to liquidate and settle the 
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indebtedness for which it was pledged; and did Cannon & Co., 
or those acting under them, receive out of said property, by 
sales or otherwise, sufficient to cover said amount? In addi- 
tion to this, you will state how much the property was worth 
at the time Cannon & Co., or their agents, took charge of the 
same, provided you believe they took such charge, and how 
much was appropriated, or might have been appropriated, to 
the satisfaction of the trust deed? If the property mentioned 
in said first trust deed was not sufficient in value, and, under 
proper management, to satisfy it, state how much insufficient, 
or if more, state the excess? 

Sixth. Who managed the business under Cannon’s advice 
or instruction, if it were so managed, that is, the former 
business of Loggins & Coggeshall, and was it for Cannon & 
Co.’s benefit? 

Seventh. Was the second trust deed transferred to L. & HL. 
Blum, or to Sylvain Blum? By this you are required to an- 
swer as to who actually owned the deed as assigned of Cannon 
& Co.? Who is actually the owner now of said deed? 

Lighth. When was said second deed of trust transferred? 

Ninth. At the time of the transfer of the said deed of 
trust, were Sylvain Blum and the firm of L. & IL. Blum aware 
that there were promises, agreements and undertakings, be- 
tween Cannon & Co. or their representatives and Loggins, 
provided you believe there were such agreements, ete., that the 
property covered by the first deed of trust should be exhausted 
before the second should be resorted to? 

Tenth. Were there any fraudulent combinations, devices 
or representations on the part of the defendants, Cannon & 
Co., towards the plaintiffs, in securing the execution of the 
second deed of trust? If yea, state them, and also state who 
were the parties thereto, and what defendants in this cause 
were cognizant thereof. 

Eleventh. Was the second deed of trust transferred to L. & 
H. Blum or Sylvain Blum, and the date of such transfer? If 
the same were transferred to either L. & H. Blum or Sylvain 
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Blum, was said transfer made for the purpose of liquidating 
an antecedent and outstanding indebtedness of Cannon & Co., 
or did said Cannon & Co. reezive in consideration of such 
transfer money or the equivalent of money / 

Twelfth. Was the said second deed of trust assigned by 
Cannon & Co. before or after due? To whom was said assign- 
ment made? Was the purchaser or the person to whom the 
same was assigned aware, or have reason to believe, that said 
deed of trust was procured through frand, collusion, deceit or mis- 
representation; provided you believe any such means were used? 

Thirteenth. Wow much has been paid by plaintiff, R. Log- 
gins, on this second deed of trust, and to whom and when? 

Fourteenth. Is the land in controversy, or any part thereof, 
the homestead of R. T. Loggins? Is he the owner of said land? 
Has he ever lived upon the land? and if yea, has he acquired 
a homestead elsewhere? Has he ever set aside and designated 
said land as his homestead ¢ 

The above questions will be answered by you on the prepon- 





derance of evidence —in this way civil cases are determined. 
You are to determine the weight to be attached to the testi- 
mony of witnesses. Nine of your number may find and return 
answers to the above questions; but if in answer to any of the 
issues presented, a less number than twelve should agwee, then 
the answer must be signed by the nine or more and less than 
twelve agreeing. 

The jury returned the following verdict: 

Question Ist. Yes. 

Question 2d. Yes. 

Question 3d. Yes. 

Question 4th. Yes, to the extent of ten thousand dollars 
(S 10,000). 

Question 5th. We believe that the property covered by the 
first deed was suflicient, under proper management, to pay the 
indebtedness for which it was pledged. We believe Cannon & 
Co. did receive sufficient assets to cover said amount. We 
believe that the property was worth at the time Cannon & Co. 
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took charge of same, $11,537.75, and we believe that amount 
might have been appropriated to the payment of the trust 
deed. We also find an excess of $1,537.75 after satisfying the 
first deed. 

Question 6th. E. P. Alsbury; and it was for the benetit of 
Cannon & Co. 

Question 7th. Leon & H. Blum. 

Question 8th. On the 15th day of February, 1872. 

Question 9th. No. 

Question 10th. We do not believe there was any intention 
of fraud. 

Question 11th. Yes; transferrel to Sylvain Blum on the 
15th of February, 1872, for the account and benefit of Leon & 
H. Blum. We believe that it was made for the purpose of 
liquidating an antecedent indebtedness of Cannon & Co. 

Question 12th. Before it was due. 

Question 13th. To Sylvain Blum, for account and benetit 
of L.& H. Blum. We do not believe that the person to whom 
the same was assigned was aware of any fraud. We find that 
R. Loggins did pay Messrs. Leon & H. Blum, on the 4th day 
of December, 1872, three thousand dollars on the second deed 
of trust, and the said Leon & H. Blum were not entitled to the 
$3,000 as coming from Loggins. . 

Question 14th. We do not. He is the owner. He has 
never lived on said land. He has acquired a homestead else- 
where. We believe not. 

Thereupon the court decreed the canceliation of the note and 
trust deed of February 2, 1872, and gave judgment in favor 
of Reuben Loggins against Leander Cannon for $1,537.75, and 
in favor of the plaintiffs against Leander Cannon and Leon & 
H. Blum for the costs, and discharged the other defendants 
with their costs. 

Motion for new trial was made and overruled. 

Motion was also made by Sylvain Blum and Leon & H. Blum 
to reform the judgment upon the verdict in their favor, which 
was also overruled. 
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Scott & Levi for plaintiff in error. 
I. The answer negatived all the material allegations of the 


bill, and the injunction should have been dissolved. Fulgham 
v. Chevallier, 10 Tex., 519; Hansborough v. Towns, 1 Tex., 
59; Ilerron v. De Bard, 28 Tex., 604. 


Il. The giving by Reuben Loggins and acceptance by Cannon 


& Co. of the negotiable note of February 2, 1872, for an exist- 
ing debt, operated either as payment of the original debt or as 
a suspension of the right of action on the original debt until 
the paper should have matured, according to the intention of 
the parties; and when KR. T. Loggins, a third party, joins as 
obligor in such paper, the presumption that it is intended to 
extinguish the original debt is greatly strengthened. In any 
of these aspects, the paper so given is based upon valuable 
consideration, and it is binding upon all parties to it, though 
one or more of them were not parties to the original debt. Rose 
v. Railroad, 31 Tex., 60; 2 Daniell on Negotiable Instruments, 
S$ 1259, 1260, 1261, 1262, 1272, 1273; Vivlett +. Patton, 5 
Cranch, 142; Yeaton v. Bank of Alexandria, id., 49. 

IIT. Sylvain Blum, as legal holder of the note and entitled 
under the last preceding proposition to such judgment as Leon 
& Hf. Blum might have recovered against plaintitts, is entitled 
to judgment upon the note upon the findings of the jury, 
under the rule that “a purchaser or holder of a negotiable 
instrument who has taken it bona fide, for valuable considera- 
tion, in the ordinary course of business, when it was not over 
due, without notice of its dishonor, and without notice of facts 
which impeach its validity as between antecedent parties, has a 
title unaffected by those facts and may recover on the instru- 
ment, although it may be without any legal validity as between 
the antezedent parties.” Pasch. Dig., art. 221; 2 Daniell on 
Negotiable Instruments, 576, § 769. See, also, Texas decisions 
referred to in last proposition. 

IV. The mere possession, by Sylvain Blum, of the nego- 
tiable note of February 2, 1872, produced in evidence by 
him, imported prima fete all the facts enumerated in the 
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last preceding proposition as entitling him to recover; nor is 
the burden of proof shifted’ by proof of any defense as be- 
tween prior parties, except only if the instrument originated 
in a fraudalent or illegal transaction, when, and when only, 
would he be required to show by further proof the facts which 
entitle to recover, outside of the naked possession of the instru- 
ment. The statute (Pasch. Dig., art. 221) does not change 
this rule. Jolinson v. Mitchell, 50 Tex., 212; MeAlpin v. Finch, 
18 Tex., 834; Watson v. Flannagan, 14 Tex., 355; Ross v. Sith, 
19 Tex., 172; Grenaux v. Wheeler, 6 Tex., 526; 1 Daniell on 
Negotiable Instruments, 610, $$ 812, 813, 814, 815; Story on 
Promissory Notes, $$ 194, 195, 196, 197. 

V. Within the meaning of the terms “dona fide holder for 
valuable consideration in the ordinary course of business,” are 
included not only those who have advanced money or other 
values for negotiable paper, but also those who have taken 
it for an antecedent indebtedness, or have a lien upon it, or 
have taken it as collateral security, whether for an antecedent, 
contemporaneous or future indebtedness, and Sylvain Blum’s 
rights are none the less, if, as found by the jury, he ac- 
quired the note of February 2, 1872, in consideration of an 
antecedent debt. Rawles v. Perkey, 50 Tex., 316; Grenaux ». 
Wheeler, 6 Tex., 543-528; Swift v. Tyson, 16 Pet., 1; Story 
on Promissory Notes, § 195; 1 Daniell on Negotiable Instru- 
ments, § 184; Carr v. Rawland, 14 Tex., 595. 


Harris & Elliott also for plaintiff in error. 


Breedlove & Ewing for defendants in error. 

I. If it be conceded that a note or bill taken in satisfaction 
and discharge of a precedent debt, puts the indorsee in the sit- 
uation of an innocent holder for value, and this is all that is 
decided in the cases cited by plaintiffs in error; yet it seems from 
the authorities, that a party receiving negotiable paper as ad- 
ditional or collateral security for a debt, is not so favorably 
regarded, and takes such paper subject to all the equities sub- 
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sisting between the maker and indorser. Smith v. Babcock, 2 
Moody & Minot, 246; Rix v. Adams, 9 Vt., 213; Petrie v. 
Clark, 11 8. & R., 877; Kirkpatrick v. Muirhead, 4 Har., 117; 
Bramhall v. Buckett, 31 Me., 205; Bertrand v. Barkman, 3 
Ark. 150; Williams v. Little, 11 N. HL., 66; Prentice v. Zane, 
2 Grat., 262; Ban’ v. Hale, 6 Ala., 63; Andrews v. McCoy, 8 
Ala., 120; Sargent v. Sargent, 11 Vt., 371; Wormly v. Lowry, 
1 WLumph., 468; Ingram v. Varden, 3 Iumph., 37; Farrington v. 
Frankfort Bank, 24 Barb., 554; Webster v. Von Steinburgh, 
46 Barb., 412; Merchants’ Bank v. Comstock, 55 N. Y., 27. 
II. The taking of a negotiable instrument for a precedent 
debt will not extinguish the debt, unless it is expressly agreed 
that it is received as payment; and this fact must be proved 
by the party relying upon it. James ¢. Ilarkley, 16 Jolins., 
273; Hart v. Baillie, 16 8. & KR. 162; Herring v. Sanger, 3 


> 


Johns. Cas., 71; Peters v. Beverly, 16 Jolins., 532, 568; 2 
American Leading Cases, 242, 243. 

IIL. We insist that the liberal rules which for the safety of 
commercial transactions have been adopted in reference to the 
transfer of negotiable paper, are not applicable to cases like the 
present involving real estate. For while the mortgage is an 
incident of the debt, the benefit of which, so far as the assignor 
is concerned, passes with it, the assignee cannot rely on the 
privileged character of the note to insure to him the advantage 
of the mortgage. Johnson #. Carpenter, 7 Minn., 183; Walker 
v. Dement, 42 IIL, 278; Heller v. Weis, 2 Cin. (Ohio), 287. 

IV. The doctrine that the purchase money must be actually 
paid, and that an antecedent indebtedness will not suffice to 
support the claim of innocent purchaser of land, seems to be 
settled in this state. Beatty v. Whitaker, 23 Tex., 528; Ayres 
v. Duprey, 27 Tex., 593; Orme v. Roberts, 53 Tex., 773; Far- 
ley v. McAlister, 39 Tex., 603; Blankenship v. Douglass, 26 
Tex., 225. And we submit that the reasons for this rule are 
no more cogent in cases where the title is directly involved, 
than in those in which the same object is sought by other 
means. 
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This very question was fully considered and expressly decided 
in the ease cf Spurlock v. Sullivan, 36 Tex., 511. The court , 
say: “But the mortgage to Sullivan was given to secure the 
payment of a pre-existing debt, and was not therefore made 
for a valuable consideration paid. The consideration may have 
been sufficient as between the parties, but was inadequate to 
shut out the claim of prior equities, though that claim of prior 
equities may have been wholly unknown to the mortgagee.” 
Richardson v. Rice, Tenn. Sup. Ct., 1878; ILill ». Gray, Ind. 
Sup. Ct., 1877; Smith v. Bailey, 14 Ohio St., 396; Bouligny ». . 
Fortier, 17 La. Ann., 121; Olds v Cummings, 31 IIl., 188; 
Cumberland Coal & Tron Co. v. Parish, 42 Md., 598; Gliddon 
». Hunt, 24 Pick., 221; Clark vw. Flint, 22 Piek., 231. 





Moore, Cuer Jvusrice.— The defendants in error, R. & T. 
R. Loggins, instituted this suit by injunction to restrain the 
sale of a tract of land under a deed of trust executed by them 
on the 2d of February, 1872, to E. Blane, as trustee, to secure 
the payment of a note of ten thousand dollars, executed at the 





same time by defendants, and payable to Leander Cannon, 
under the firm name of Cannon & Co., or order, on the Ist day 
of December, 1872, and to cancel said deed and note, whieh 
note had been before due transferrel or ordered to be paid by 
Cannon & Co., to the plaintiff in error, Sylvain Blum, a mem- 
ber of the mereantile firm of Leon & IL. Blum. 





To entitle the defendants in error to the relief prayed for 
in their original and amended petitions, and decreed them by 
the judgment against Sylvain Blum, or against the firm of 

Leon & H. Blum, if said note was transferred to him in pay- 

ment of an indebtedness of Cannon to said firm, as defendants 

in error allege, it is necessary to connect them with, or show 
that they were cognizant of, parties to, or in some way charge- 
able with the alleged fraud practiced upon defendants in error 
by Cannon or his agent, in procuring said deed of trust and 
note, or with the agreement to first exhaust the assets turned 
- over by R. Loggins to Cannon or his agent to pay said note, 
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and which it is charged was, by the agreement upon which T. 
R. Loggins signed the deed, to be applied to the payment of 
the note before the deed was to be enforced. 

The jury by their responses to the special issues submitted 
to them by the court (no general verdict was asked or returned 
by them), say that there was no frandulent combination, devices 
or representations on the part of Cannon towards the defend- 
ants in error, in securing the execution of the deed of trust, 
and that none of the defendants in the court below were cogni- 
zant of any such fraud; that at the time of the transfer of said 
deed and note, neither Sylvain Blum, nor the firm of Leon & 
IT. Blum, were aware that there were any promises, agree- 
ments or understandings between Cannon or his representa- 
tives and defendants in error; that the property covered by 
the previous deed of trust should be exhausted before the 
second deed of trust should be resorted to; that the note and 
deed of trust was assigned to Sylvain Blum for the account 
and benefit of Leon & IH. Blum on the 15th of February, 1872 
(which was only thirteen days after they were executed, and 
more than nine months before the note became due). And 
again, that neither Sylvain Blum nor Leon & H. Blum was 
aware, or had reason to believe, that said deed of trust was pro- 
cured through fraud, collusion, deceit or misrepresentation. 

It is therefore evident that the judgment against the Biums 
could not have been rendered upon any supposed fraud on 
their part in procuring the deed. And as the jurv find that 
but $3,000 had been paid by Loggins on the note, and in 
no way connect them with the assets alleged to have been 
turned over to Cannon or his agent subsecuently to the 
transfer of the note and deed to Sylvain Blum, if the judgment 
can be maintained, it must be done on the finding of the jury 
that said deed and note were transferred to Sylvain Blum for 
account and benefit of Leon & Il. Blum, for the purpose 
of liquidating an antecedent indebtedness of Cannon to 
them. 


If the legal effect of this finding is, that any valid defense 
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which defendants in error would have against Cannon, if the 
note was still in his hands, may be asserted against the Blums, 
notwithstanding the transfer of them before it was due, in 
view of the finding of the special issues as to Cannon & Co., 
the judgment may be correct. But is this the legal effect of 
this verdict? We think not. 

It is laid down in a recent work of the highest authority on 
negotiable instruments, in strict accord as we think with the 
adjudged cases, that “ mere possession of a negotiable instru- 
ment produced in evidence by the indorsee or assignee when 
no indorsement is necessary, imports prima facie that he ac- 
quired it bona fide for full value in the usual course of busi- 
ness before maturity, and without notice of any circumstance 
impeaching its validity,” and that he, as the owner, is entitled 
to recover against the maker, notwithstanding there might be 
a good defense to the instrument against the payee. To let in 
a defense by the maker against the assignee, the maker must 
first prove that there was fraud or illegality in the inception of 
the instrument, or show circumstances which raise a strong 
suspicion of fraud or illegality. When this is done, it will 
devolve upon the holder to show that he “ acquired the instru- 
nent bona fide for value in the usual course of business, while 
current, and under circumstances which create no presumption 
that he knew the facts which impeach its validity.” Daniell 
on Negotiable Instruments, $$ 812-815. 

The Blums took the note before due, and therefore while 
current, before the delivery of the goods and accounts to Can- 
non, with which the note was to have been paid, and which 
the jury found were sufficient for its discharge without a re- 
sort to the deed, and without knowledge of this agreement, 
and,as we must conelude, under cireumstanees which create no 
presumption that they knew the facts relied upon to impeach 
its validity. They took it “for the purpose of liquidating an 
antecedent indebtedness,” which certainly is not out of the 
usual course of business, in the transfer and assignment of 


commercial paper. And when taken for such a purpose, is it 
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not also taken bona fide for value? It is certainly so to the 
common understanding. And we believe it has been univer- 
sally so held when the antecedent debt is released, paid, no- 
vated, or discharged by the transfer or assignment. (2 Danl. 
Neg. Inst., ch. 39, see. 1; Hare & Wallace’s notes to 2 Leading 
Cas. in Eq., 103 et seq.) 

A contrary doctrine is sought to be maintained on the an- 
thority, of the case of Ayres v. Duprey, 27 Tex., 593, and sim- 
ilar eases. That case decides an entirely different question 
from that now under consideration. The point there ruled 
was, that a credit entered upon an execution would not consti- 
tute the plaintiff a bon« fide purchaser for a valuable consid- 
eration, under the registration laws. As nothing in fact was 
paid by the plaintiff, but a mere credit entered upon the exe- 
cution, which could be set aside, if the land did not in fact 
belong to the defendant in execution, he would not acquire by 
such purchase a valid title, merely because the title to the land 
stood in the name of the defendant upon the record, though 
in fact and in truth he was neither in law or equity entitled 
to it. 

When the question is in regard to the bona fide transfer for 
value in the due course of business of negotiable instruments, 
it is altogether different, as is plainly to be seen by the de- 
cisions of this court, both before and since the determination 
of the case of Ayres v. Duprey. (Grenaux v. Wheeler, 6 Tex., 
526; Planters’ Bank vw. Evans, 36 Tex., 592.) 

When a negotiable instrument is transferred before due and 
without notice, in such manner as to pass the legal title, 
whether this is done in payment of a present or pre-existing 
debt of the assignee, the holder is no doubt protected against 
defenses which would be available against the original payee. 

ut although the holder may take the legal title, if he does this 
merely as the agent of the payee, by whom it has been indorsed 
to him, and has himself no interest in the paper, but merely 
authority to collect it and apply the proceeds toa debt due him, 
the maker may, it seems, avail himself against such holder of 
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any defense to which he would be entitled if sued directly by 
the indorser. (1 Danl. Neg. Inst., 616-7.) 

Applying these general principles to this case, it will clearly 
appear that the verdict of the jury does not warrant the judg- 
ment. Indeed, it is with some hesitation that we are led to 
the conclusion that it is too indefinite and imperfect to warrant 
a judgment in favor of Sylvain Blum for the amount appar- 
ently due on the note. There is no direct finding upon the 
note or as to its amount, but merely that 83,000 had been paid 
upon it December 4, 1872. And there is nothing in the ver- 
dict from which we can infer the character or amount of the ° 
debts on account of which the note and deed were transferred, 
or whether the transfer was made for the purpose of vesting in 
Blum an interest in the note, or merely to enable him, as the 
agent of Cannon, to collect and pay the amount realized upon 
it in discharge of these antecedent debts. 

A number of other questions are presented by the assign- 
ment, but as their decision is not deemed essential to the 
proper determination of the case on another trial, we consider 
it unnecessary to pass upon them. It may, however, be proper 
to say that the equity of the petition seems to be fully met and 
denied by the sworn answers, and we see no good reason why 
the court should have overruled the motion to dissolve the 
injunction. (Hansborough v. Towns, 1 Tex., 59; Fulghman ~. 
Chevallier, 10 Tex., 519.) 

The judgment is reversed and cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 19, 1880.] 
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GaALveston Crtry Rartway Co. vy. Micuarn Notan. 
(Case No. 1169.) 


1, SURVivor OF ACTIONS ~ JUDGMENT FoR Tort. —The proviso to Art. 
1044, R. S., does not affect the rights of the personal representative of a 
deceased plaintiff who, while living, had sued for a personal injury and 
recovered judgment therefor in the district court; his rights remain as 
they existed before the enactment. The cause of action is merged in the 
judgment of the district court, which survives, and is not vacated or 
opened by writ of error or appeal, but remains valid and subsisting until 
set aside, and constitutes, in favor of the administrator, a cause of action. 

2. Same.—It would be otherwise had judgment been rendered against the 
plaintiff, and after plaintiff’s death an appeal had been taken by the 
administrator; the cause of action would then be that on which the suit 
was originally founded, and would not survive. 

3. STREET RAILWAY — NEGLIGENCE — Contract.—In a suit against a 

street railway for damages resulting from alleged negligence, it was 

charged that the negligence consisted in failing to keep the track in good 
repair and on a level with the grade of the street. The contract with the 
city under which the road was constructed required that the track should 
be so built as not to impede travel on the streets traversed by it, after the 
streets should be graded, and required the company to keep its road-bed 

im good repair, up to the level of the street; and that it should in no case be 

below the city grade of the streets after the streets were graded. Held — 

1. That the road was under no obligation to fill up the streets beneath 
its track so as to have its road-bed on a level with the street, but was 
bound to conform and keep the level of the road-bed up to that of the 
street when graded. 

2. The company incurred no liability for failing to conform the ele- 
vation of its track to irregularities in the street, when it had one2 been 
constructed in accordance with an established grade. 

3. The company being by its contract bound to so construct its road as 
** not to impede carriage travel after the streets have been graded by 
the city,’’ would be in default, even after conforming to the established 
grade, if it failed to take such precautions as would enable vehicles to 
cross it with reasonable safety at such places and intervals as the pub- 
lic convenience required, even if the street had worn away from the 
established grade. But it did not necessarily result that the company 
was under legal obligation to keep its road at all points so that vehicles 
could cross in safety. 

4. NEGLIGENCE.— See charge of court held erroneous in reference to aver- 

ments in the petition. , 
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Arreat from Galveston. Tried below before the lon. Wim. 
Il. Stewart. 

Suit by Michael Nolan against the Galveston City Railroad 
Company for injuries to himself and to his dray, caused by 
alleged imperfections in defendant's railroad track and road- 
bed, over which plaintiff drove his dray loaded with whisky. 
The defense was: First, a general denial; second, that the in- 
juries complained of resulted from the negligence of plaintiff; 
third, that if the injuries resulted from negligence of defend- 
ant, plaintiff was guilty of contributory negligence. There 
was a verdict and judgment in favor of plaintiff for $1,300. 

Plaintiff alleged that his dray was sound and in good order 
and repair, and was carefully and properly laden with three 
barrels of whisky at the time of the accident, which resulted 
in the injuries complained of as the basis of the suit; that in 
driving his dray so loaded along the streets of Galveston, he 
crossed defendant’s railroad track; that in so doing, by reason 
of alleged unevenness between the surface of the street and 
defendant’s track over which he crossed, the wheels of his dray 
struck against the track with such concussion as to erush the 
wheels of the dray, throwing plaintiff off upon the ground, 
throwing the whisky down upon him, causing severe personal 
injuries, for which, as well as for damage done the dray, this 
suit was brought. . 

Defendant pleaded contributory negligence on the part of 
defendant. There was evidence to show that, at the time of 
the accident, the dray was old, worn, unsuited to the purpose 
of transporting whisky, and was improperly laden. But on 
this subject there was conflict. 

There was much controversy about the old dray, and charges 
asked and refused about it, which, in view of the opinion, need 
not be noticed. 

The defendant requested the court to charge the jury: That 
if they believed the alleged accident was occasioned, in whole 
or in part, through the negligence or imprudence of plaintiff, 
in using a dray that was not safe to be used, * * * orin 
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driving said dray over irregularities which plaintiff either saw, 
or by use of ordinary care might have seen, before reaching 
such irregularities, it was immaterial whether such irregulari- 
ties were the result of fault on defendant’s part, and they 
should find for defendant. This charge was refused. 
* There was proof tending to show that plaintiff crossed de- 
fendant’s track in order to avoid approaching vehicles. The 
street was frequented by vehicles, was much cut up, worn into 
holes, and worn down from the established grade, especially 
alongside the defendant’s track, leaving the track at such places 
exposed above the actual surface of the street; this was the 
case where the accident oeeurred, which facts were known to 
plaintiff at and before the accident, and that it was dangerous 
to drive a loaded vehicle over the track at the place where the 
accident oceurred. 

Defendant was an incorporated company. Its charter sub- 
jected it in the construction, equipment and running of its 
‘ailroads, to such conditions and ordinances as the mayor and 
aldermen of the city of Galveston might impose. The charter 
of the city of Galveston gives to the city authorities exclusive 
control and power over the streets, alleys and public grounds 
and highways of the city, and to abate and remove encroach- 
ments or obstructions thereon; to open, extend, establish, 


St 


to direct 
and control the laying and construction of railroad tracks, 
turn-outs and switches, or prohibit the same in the streets, 


grade or otherwise improve the same; 


avenues and alleys unless the same shall have been authorized 
by law; * * * to require that railroad tracks, turn-outs 
and switches shall be so constructed as to interfere as little as 
possible with the ordinary travel and use of streets, avenues 
* * 


and alleys; to compel horse or city railroads to 


keep their roads in repair. * 

The mayor and aldermen of the city, by contract with de- 
fendant, imposed the following obligations and conditions 
upon defendant’s exercise of its charter franchises, viz.: “That 
defendant should lay such a rail, and so construet the rail- 
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road, that they should not impede carriage travel upon the 
street occupied by said track after said streets should have 
been, graded by the eity; and at all times to keep its road-bed 
in good repair, and keep it up to the level of the streets, and 
in no ease should said road-bed be above or below the city 


grade of the street after said street should have been graded 
by the city.” Under this contract defendant’s road was con- 
structed on Market street, and at the point where the accident 
oceurred. In 1877 the municipal authorities of the city es- 
tablished, as the permanent grade of the street where the acci- 
dent occurred, 6 2-10 feet above the mean low tide, and raised 
the surface of the street to the established grade. At the same 
time defendant raised its track so as to bring the upper sur- 
face of the rails on a level with the established grade, and at 
that level it has since remained, and was at the time of the ac- 
cident. The street at and near the place of the accident was 
always extensively used by heavily loaded vehicles as a high- 
way, by reason of which it was cut up, worn into holes, and 
worn down from the established grade, at the point where the 
accident occurred, leaving defendant’s rail exposed above the 
surface of the street. Plaintiff, in attempting to cross defend- 
ant’s track at this place, broke his dray by reason of the rail- 
road iron being two or three inches above the ground, and the 
injuries resulted therefrom. The defendant asked the court to 
charge the jury that, if plaintiff's injuries resulted from the ex- 
posure of defendant’s track above the surface of the adjacent 
street, and defendant’s track was on the level of the grade fixed 
by the city authorities, defendant was not answerable for the 
surface of the street being lower, and the court refused so to 
charge, but instructed the jury as will be seen quoted in the 
opinion. 

After trial, and pending appeal, Nolan died; that fact was 
suggested in this court, supported by affidavit, and a motion 
was made to abate the suit. 


Scott & Levi for appellant. 
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I. While article 1044 does not, in terms, abate any suit 
founded originally on a personal cause of action, it evidently 


intends to do so, because: 1. Of the repeal of every other law 
by which such a suit could be further maintained, and the 
exclusion of such suits from the operation of that article. 
2. The language of the proviso evidently intends to refer to 
the cause of action originally sued on, as determining whether 
or not it shall come within the meaning of the law, and not to 
the cause of action in the supreme court as distinguished and 
defined in Gibbs v. Belcher, supra, for, under that decision, all 
such suits survive, and the proviso would be meaningless. 
If, therefore, it is not intended to operate an abatement in 
suits originally founded upon causes of action which do not 
survive, then have the legislature made a most unreasonable 
distinction in denying these suits the privilege accorded others 
in this court, of being decided without making new parties and 
requiring new parties to be made in this court, only in cases 
which, in the district court, are based on causes of action 
which do not survive. For in Gibbs v. Belcher, 30 Tex., 79, 
this court says that there is no sensible distinction between 
such causes and others, when they reach this court. 

Il. The injuries complained of by plaintiff were the result 
of exposure of defendant’s track and road-bed above the sur- 
face of the adjacent street. Defendant’s track and road-bed 
were on the level which the law required it should keep and 
observe. The adjacent street was not subject to control or 
interference of defendant, who could not be held responsible 
for injuries thus occasioned. San Antonio «. Lewis, 9 Tex., 
71; Bennett v. Hollis, 9 Tex., 442; Reid v Reid, 11 Tex., 593; 
Galveston City v. Galveston City Railroad, 46 Tex., 435; Warner 
v. R. R. Co., 6 Phila. (Pa.), 537; Mosely v. Baker, 2 Sneed 
(Tenn.), 362; Addison on Torts, vol. 2,$ 1, ch. XVI, and notes, 
with authorities therein cited; Broom’s Legal Maxims, 181, 
187; Robbins v Omnibus Co., 32 Cal., 472; Lackland vw. N. 
M. Rh. BR. Co., 834 Mo., 259; 6 Allen (Mass.), 449. 

IIt. When defendant had placed its track and road-bed on 
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the level of the established grade of the streets, as fixed by the 


municipal authorities of the city of Galveston, and maintained 
its said track and road-bed on said level, its whole duty was 
performed, and it could do nothing more towards the safety of 


passengers and vehicles crossing its track and road-bed, with- 
out either violating its obligation by lowering its track and 
road-bed below said level, so as to conform to the wearing 
away of the adjacent street, or by filling and raising the adja- 
cent street to the level of the established grade, usurping the 
power of the municipal authorities, to whom exclusive juris- 
diction over the streets was given by law. 

IV. The court erred in its charge to the jury in that the said 
charge, and the several parts thereof, were obscure, inconsistent 
and repugnant in this: that by said charge the jury were in- 
structed on the one hand that it was the duty of the city of 
Galveston to keep her streets up to the level of the street's 
grade, and the railroad (meaning defendant) had no authority 
in any manner to improve or in any manner to interfere with 
any portion of the streets outside of its road-bed, neither by 
digging it down or filling it up; and on the other hand, that 
when the streets had an established grade and had been graded 
in accordance therewith, and the city railroad had constructed 
its road-bed in accordance therewith, so that it could be crossed 
by vehicles with reasonable safety, and thereafter’ the streets 
became worn, so that it would be unsafe to cross the road-bed 
and track, and in such case a person in a vehicle, in attempting 
to cross the road-bed and track, and was not guilty of any neg- 
ligence in so doing; and was thereby injured by the negligence 
of the railroad in not having its track and road-bed reasonably 
safe for crossing the same, although it should have been the 
duty of the city of Galveston to have repaired the street and 
raised it to its proper grade, on a level with the road-bed, yet 
such a state of facts would not exonerate the railroad from dam- 
ages occasioned, if the injury was incurred by the negligence of 
the railroad in obstructing the safe passage across the road-bed, 
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and thereby the jury was confused and misled. Weaver v. 
Asheroft, 50 Tex., 427; 3 Graham & Waterman on New Trials, 
774, 775, 792. 

V. The verdict was contrary to the evidence, in that the al- 
leged negligence on the part of defendant consisted in defend- 
ant’s failure to conform to the requirements of the contract 
with the municipal authorities of Galveston, by keeping its 
railroad in good repair and on a level with the established 
grade of the street; and the undisputed facts proven in the 
case showed that defendant complied strictly with its obliga- 
tion in that regard. McAfee v. Robertson, 41 Tex., 357; Cun- 
ningham v. The State, 5 Tex., 440; Parker v. Leman, 10 Tex., 
119. 


Harcourt & Harcourt for appellee.— There is only one 
question that is debatable, presented in the record, and that is, 
whether the failure of duty of the city of Galveston to have 
repaired the street and raise it to its proper grade, on a level 
with the road-bed of the city railroad, would exonerate the rail- 
road from damages, where the injury was incurred by the 
railroad obstructing the safe passage of the streets across the 
road-bed? The appellant’s exercise of its charter franchise, was 
on condition that it should not impede carriage travel upon the 
street, and that it should at all times keep its road-bed in good 
repair, and keep it up to the level of the street, and in no case 
should said road-bed be above or below the grade of the street. 
2 Dillon on Mun. Corp., § 794, and cases cited; id., § 572: 
Horse Railroad Co. v. Deitz, 50 Ill, 210; Brooklyn v. City R. 

t., 47 N. Y., 475. 


Govtp, Assocrare Justice.—In attempting to cross the 
track and switch of the Galveston City Railroad with a loaded 
dray, Michael Nolan had his dray broken, and received per- 
sonal injuries. This suit was brought to recover damages for 
these injuries, alleging that the defendant had negligently 
failed to keep their track in good repair, and on a level with 

10 
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the grade of the strect, and had permitted their rails to become 
elevated above the grade of the street, by reason whereof the 
accident occurred. The trial resulted in a judgment in favor 
of Nolan for $1,300, and the case has been brought to this court 
by appeal. 

Appellee moves to abate the suit on the ground that Nolan 
has died since the appeal was perfected. The statute directs 
that the death of a party to the record shall not abate causes 
pending in this court, “bnt the court shall proceed to adjudi- 
cate such cause and render judgment therein as if all the 
parties thereto were still living, and such judgment shall have 
the same force and effect as if rendered in the lifetime of all 
the parties thereto; provided, however, that this act shall not 
apply to any suit or action in which the cause of action does 
not survive in favor of, or against the legal representatives of 
a deceased person. KR. S., 1044. In the case of Gibbs v. 
Belcher, 30 Tex., 79, this subject was discussed, and it was 


held that the original cause of action was merged in the judg- 
ment of the district court, and that such judgment was not 


vacated or opened by writ of error or appeal, but remained 
valid and subsisting until set aside, constituting in favor of the 
administrator a cause of action. 

The manifest object of the statute is to allow litigation in 
the supreme court to proceed unaffected by the death of the 
parties, and the proviso, in the same spirit, hastens the ter- 
mination in that court of useless litigation, but enacts no new 
forfeiture or loss of rights as the consequence of death. The 
proviso was designed not to vacate judgments, but to guard 
against the abuse of the statute by those whose right of recov- 
ery was dependent on the establishment of their original cause 
of action, and whose cause of action therefore did not survive. 

If Nolan had failed to recover in the district court, and had 
thereupon brought the case to this court, his cause of action 
would still be that on which his suit was originally founded 
and would not survive his death. Having recovered a judg. 
ment, that judgment and the appeal or writ of error by which 
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the defendant therein brings it to this court for revision, 
remain, we think, alike unaffected by the proviso. 

We have seen that the alleged negligence of the railroad 
consisted in failing to keep their track in good repair and on a 
level with the grade of the street. Their contract with the 
city contained the following: “ XII. Said party shall lay such 
a rail, and shall so construct the railroad, that they shall not 
impede carriage travel upon the streets occupied by said tracks, 
after said streets shall have been graded by the city.” “ XIIL. 
Said party shall at all times keep the road-bed of said railroad 
in good repair, and shall keep said road-bed up to the level of 
the street. In no ease shall said road be above or below the 
city grade of the street after said streets shall have been 
graded by the city.” In the ease of City of Galveston v. Gal- 
veston City R. RR. Co., 46 Tex., 435, these and other provisions 
of the contract were construed, and it was held that the rail- 
road was under no obligation to fill up the streets beneath its 
track, so as to keep its road-bed ona level with the street on 
each side of the track, but that it was bound to conform and 
keep the level of the road-bed to that of the streets when 
graded. 

The evidence is, that the grade of the streets had been es- 
tablished; that Market street, on which the railroad was, had 
been raised to the established grade; that the railroad had 
been conformed to that grade, and remained so conformed, and 
conformed to the actual surface of the street, except in places 
where the street had worn down below the established grade. 
This wearing away had occasioned holes and irregularities in 
the street, and in such places the track and rails were above 
the surface of that part of the street, though still on the 
level of the established grade, up to which the city undertook to 
keep the street. In our opinion the railroad company incurred 
no liability merely by keeping their road-bed and rails at the 
level of the established grade, and failing to conform to irreg- 
ularities in the street. Their liability must grow out of some 
failure to comply with their obligations, and not out of com- 
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pliance. Ilence, if liable in this case, it must’ be because of 
something else than the level of their road-bed and rails. 

It was charged that they failed to keep their track in good 
repair, but the specific allegation is, that they “had failed to 
so construct and operate their said track as to conform to the 
proper grade of said street, and so as not to impede the passage 
of drays and carriages in safely passing over the same, and 
that by their gross negligence they had permitted the rails of 
said track to become elevated above the level and grade of said 
street.” The evidence points to no specifie act of negligence 
in the construction or state of repair of the road, other than 
the elevation of the rails, and the fact that in consequence of 
the depressions in the street and the height of the rails, it 
was dangerous for loaded vehicles to cross the road at the place 
where the accident occurred. 

There is no evidence whatever that there was any negligence 
in the character of rails used, or the manner in which the road 
was constructed or kept in repair, unless such negligence is to 
be inferred from the fact that at the place where the accident 
occurred the street was much used, and it was dangerous for 
loaded vehicles to cross the railroad there. If there were 
reasonable precautions in the manner of constructing and 
repairing the railroad, which in view of the frequency of pass- 
ing vehicles at that point the company should have taken in 
order not to impede carriage travel, the evidence is wholly 
silent on the subject. 

The meaning of the expression “impede carriage travel,” 
may be gathered from article V of the contract, prohibiting 
switches and side tracks at the intersections of streets, and re- 
serving the right to the city authorities to direct a change of 
any side tracks, turnouts and switches that “impede carriage 
travel and cause public inconvenience.” 

It did not follow that carriage travel was impeded in the 
meaning of the contract, because vehicles could not at all 
points cross the road with reasonable safety. Certainly travel 
would be impeded and the railroad be in default, whatever the 
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faithfulness with which it adhered to the established grade, if 
it failed to take such precautions as would enable vehicles to 
cross it with reasonable safety at such places and intervals as 
the public convenience required, although the difficulty was 
occasioned by the wearing away of the street from the estab- 
lished grade. But we repeat, it was not a conclusion of law 
from the contract that the railroad was bound at all events to 
keep its road at all points so that vehicles could cross it safely. 
The charge of the court, however, assumes this to be the law. 
The main part of the charge is as follows: ‘“‘ Whenever the 
city of Galveston has established a grade for its streets, then 
it is the duty of the Galveston Railroad Company to make her 
road-bed conform to such grade and on a level therewith. If 
you believe from the evidence that the city of Galveston did, 
before the injuries complained of, establish a grade and make 
its streets in accordance therewith, for that part of Market 
street where the injury occurred, and at the time of said injury 
the defendant had constructed its road-bed so as to conform to 
the grade so established by the city, and so as to conform to 
the surface of the street, and that at the time of the injury the 
road-bed was according to the grade, and that defendant was 
not guilty of negligence with respect to its said duty, then the 
verdict should be for defendant. 

“As to what constituted the road-bed, you must determine 
from the evidence introduced. It is also the duty of the rail- 
road to so construct its road-bed and track, and keep the same 
in a reasonably safe condition for vehicles to cross the railroad 
bed and rails with reasonable safety. It is the duty of tlie 
city of Galveston to keep its streets up to the level of the 
street grade, and the railroad has no authority in any manner 
to improve, or in any manner interfere with, any portion of 
the street outside of its railroad bed, neither by digging it 
down or filling it up. Where the street has an established 
grade, and the street has been graded in accordance therewith, 
and the city railroad has properly constructed its road-bed 
and track in aecordance therewith, so that it ean be crossed 
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by vehicles with reasonable safety; and that thereafter 
the street becomes worn so that it would not be safe to 
eross the railroad bed and track, and in such ease a person 
in a vehicle were to attempt to cross the railroad bed and 
track, and was not guilty of any negligence in attempting to 
cross, and, in so attempting to cross, received an injury by the 
negligence of the railroad in not having its road-bed and track 
reasonably safe for crossing the same, although it should have 
been the duty of the city of Galveston to have repaired the 
street and raised it to its proper grade —on a level with the 
road-bed,— yet such a state of facts would not exonerate the 


railroad from damages so occasioned, if the injury was in- 


eurred by the negligence of the railroad in obstructing the 
safe passage across the road-bed.” 

Because the charge of the court, construed with reference to 
the averments of the petition and the evidence in the case, was 
erroneous, the judgment is reversed and the canse remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 23, 1880.] 





Wa. R. Baker v. W. T. Wasson. 
(Case No. 692.) 


. Rattroap stock. — The lability of one, who under a claim of right, but 
without authority from the true owner, procures the transfer of railroad 
stock to himself, and the issuance to himself of new stock thereon, is for 
that act and not for any subsequent disposition he may make of stock 
thus wrongfully acauired. 

. STOCK IN*INCORPORATED COMPANTES. —Shares in incorporated compa- 
nies, though not visible and capable of manual delivery, having value, 
possess the characteristics of property. Shares in railway companies 
are in Texas recognized as personal property, and are subject to execution 
and sale under process of garnishmentt 

Srock —Action.— The remedy of a stockholder whose stock has been ille- 
gally and wrongfully cancelled, and new stock in lieu thereof issued to 
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an unauthorized person, is against the company, whether the wrongful 
issuance of the new stock was the result of negligence or fraud. 

. Same.— If the new stock thus wrongfully issued was procured by a fraud- 
ulent combination between the company and the party who received it, 
both would be liable in damages to the rightful owner. The party receiv- 
ing the new stock would, however, not be lia‘le if he neither had actual 
nor constructive notice of the invalidity of his own title. 

. Same. — The non-production of the original stock by one who receives in 
lien thereof new stock, would not be necessarily fatal to his title to the 
new stock. If he purchased bona fide, his title to the new stock would 
be good. 

CHARGE OF couRT. — See charge of court regarding the purchase of stock, 
held error. 

. Tort — PRINCIPAL AND AGENT. — One who aids in procuring the illegal 
issuance of new stock in an incorporated company to himself, cannot, if 
he does it under circumstances which would make him responsible if act- 
ing in his own right, be relieved from liability by showing that he acted 
as agent for another. 


Error from Harris. Tried below before the Hon. James 
Masterson. 

Suit begun June 27, 1873, by W. T. Wasson, appellee, 
against Wim. It. Baker and Thomas M. Shirley, to recover title 
to, or the value of, ten shares of stock in the Houston & Texas 
Central Railway Company. The plaintiff alleged that defend- 
ants had converted and claimed his stock in 1871, and that they 
had thereby damaged him five thousand dollars, which he 
claimed to be the value of his stock. 

Both defendants disclaimed title to the stock. Baker alleged 
that he had purchased and paid for the stock with money be- 


longing to Moses Taylor, of New York; that the title was only 


made to him to effect the purchase for Taylor; that he never 
had any personal interest, and had long since transferred it to 
Taylor; that he dealt with it on the faith of title in W. B. 
Wasson, and not in plaintiff; that the records of the company 
supported W. B. Wasson’s title, and that it was the stock of 
W. B. Wasson, and not of plaintiff, on Mareh 11, 1871. 
Defendant Shirley, amending, pleaded: That the elaim of 
plaintiff was fraudulent; that the stock was, on the 9th of 
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March, 1871, the property of W. B. Wasson, plaintiff's father, 
on which day defendant bought it from the father and gave 
him a check for the money, which the father refused to collect, 
and confederated with the son to claim the stock and cheat de- 
fendant; and that when defendant purchased, it stood on the 
transfer books in W. B. Wasson’s name, and, in fact, belonged 
to him. Plaintiff then demurred to so much of defendant’s 
pleading as sought to avoid liability for a conversion, on the 
ground that Baker had acted merely as an agent, as presenting 
no defense. 

By supplemental petition, the Houston & Texas Central R. 
Rt. Co. was made a party defendant, and prayer was made for 
mandamus to recognize plaintiff’s title and issue to him 
stock. 

It appeared from the evidence, that on March 9, 1871, there 
stood on the books of the H. & T. C. R. R. Co., ten shares of 
stock in the name of W. B. Wasson. On that day Thos. M. 
Shirley went to Wasson’s house and procured from him a 
transfer to the ten shares of stock, giving a draft for the pur- 
chase money. The transfer Shirley indorsed to W. R. Baker 
on the 11th day of March, 1871, and from that time until the 
14th day of March, 1873, the stock stood on the books of the 
company in the name of Baker. Baker transferred the stock 
in July, 1871, to Moses Taylor. Ie testified that he had no 
notice that any one else claimed it when it was transferred to 


him by Shirley. Wasson had declined to receive money on 
Shirley’s draft, but Baker testified that he did not know this 
fact until after Shirley had transferred the stock to him. W. 
T. Wasson, appellee, a son of W. B. Wasson, claimed that 
though on the 9th of March, 1871, the stock stood on the com- 


pany’s books in the name of W. B. Wasson, yet in June, 1870, 
his father had transferred it to him, and presented in proof 
the original certificate for the ten shares, with a transfer thereon 
to him from his father, dated June 1, 1870. He testified that 
this certificate, so indorsed, was then and from that date in his 
hands, and not in his father’s, and that his father, on the 9th 
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of March, 1871, when he sold to Shirley, neither had the title 
nor possession of the certificate. 

The court, after instructing the jury that the effect of the 
transfer of March 9,1871, of W. B. Wasson to Shirley, was to 
convey whatever title he had to Shirley, said: “ If, however, the 
proof establishes to your satisfaction, that on the 9th day of 
March, 1871, when W. B. Wasson sold to Shirley, the ten shares 
of stock had already been sold, and the sale completed to another, 
then, unless the proof shows that the acts of W. T. Wasson, by 
his dealing with the ten shares, enabled W. B. Wasson to deal 
with the same as his own, and unless W. B. Wasson did so deal 
with parties, then it would operate a fraud not to enforce the last 
transfer — the oldest bona pide transfer carried the title; and 
in the event that you find from the evidence that W. B. Was- 
son had iz fact sold ten shares to W. T. Wasson, then W. B. 
Wasson had nothing to sell. On the other hand, if you find 
from the facts and circumstances in evidence that plaintiff’s 
claim is fictitious and acquired after the sale of his father to 
Shirley, you will disregard such fictitious title.” * * * 

There was much conflict in the testimony in regard to the 


circumstances surrounding the purchase by Shirley. 


The court sustained objections to the plea of agency as pre- 
senting no defense. Verdict and judgment for plaintiff for 
$4,000, 8320 of which was remitted. 


FE. P. Mill for plaintiff in error.— The plaintiff in error 
rests the case upon the proposition, that the facts show that the 
stock of the defendant in error has not been converted by him. 
Field on Corp., sees. 127, 128; Gilpin v. Howell, 5 Barr, 57; 
Bank v. Lanier, 11 Wall., 369; Pratt v. Taunton Copper Co., 
123 Mass., 110 (reported in 25 American Leports, 37); 


2 Potter on Corp., sees. 256, 257, 260, 262; Rogers v. Iuie, 2 


Cal., 571; Sewall v. Bank, 17 Serg. & [I., 287; Peoples’ Bank v. 
Gridley, Cent. Law Journal, September 26, 1879. 

That the court below erred in sustaining plaintiff's excep- 
tions to defendant’s answer, setting up that he was only the 
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medium through whom the money of Moses Taylor was paid 
to his agent Shirley. See Loring v. Muleahy, 3 Allen (Mass.), 


~~ 


viv. 


John I. Duncan for plaintiff in error Baker. 


ITutcheson & Carrington for defendant in error. 
I. The court erred in sustaining plaintiff*s exception to de- 
fendant’s amended answer, and to so much thereof as sets up that 


he was only the medium through-which the money of Moses 
Taylor was paid to his agent Thomas Shirley. 2 Hilliard’s 
Law of Torts, 3d ed., pp. 454-459, $$ 20-22, title, Master and 
Servant; Story on Agency, $$ 311, 312; Lee v. Matthews, 10 
Ala., 687; Hoffman v. Carow, 22 Wend., 318, 319; Spraights z. 
Hawley, 39 N. Y., 447; Arthur v. Balch, 23 N. H., 160; Hig- 
inson v York, 5 Mass., 341. 


II. If agency was ever a defense to conversion it would not 


or 
> 


be in this case, because Baker had notice of a defect in his title 
b] 
before he assigned it to his principal, and in the meantime voted 
and used the stock as his own. Baker testified: He learned 
from Shirley a month or so after stock was bought, that W. B. 
. 5 
Wasson refused to take the money for the stock, but did not 
learn the particulars until J. C. Hutcheson told him in Janu- 
I 
ary, 1872. le transferred it to Moses Taylor in July, 1871. 
The stock was on the books in his name in 1871, and he voted 
it then, but not in 1872. The stock was transferred to Baker 
Mareh 11, 1871. HH. Hall testified: I1e was assistant secre- 
’ 
tary of the Houston & Texas Central R. R. Co. This stock 
stood on the books of the company in the name of W. R. 
Baker from Mareh 10, 1871, till May, 1873. He produced the 
) 9 “ 
transfer books, and a transfer from W. It. Baker to Moses 
Taylor in May, 1873, for fifteen shares of stock, including the 
ten shares in controversy. This suit was filed February 27, 
1873. all did not know when Baker sent the certificates on 
to Taylor. Mayfield v. Arnold, 11 Tex., 141; vol. 1, part 2, 
Leading Cases in Equity, 123; Bayard v. Farmers’ and Mech. 
Bank, 52 Pa. St., 232. 
p] ’ 
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III. The charge complained of was the law of the case. If 
W. B. Wasson had sold his stock when he transferred it to 
Shirley, he had nothing to sell and Shirley got nothing. Dodd 
v. Arnold, 28 Tex., 101; Salters v. Everett, 20 Wend., 275-280. 


Bonner, Associate Justice. —This suit differs from that 
of Strange wv. H. & T. C. Railway Co., crfra, in this, that 
the last named case was brought against the company for 
wrongfully issuing new stock to which the plaintiff claimed 
that he was entitled; the present suit is against appellant 
William R. Baker and Thomas M. Shirley for having, as it 
is alleged, improperly obtained a transfer to a certificate of 
stock claimed by appellee Wasson, and for having procured 
new stock therefor in the name of Baker. 

Wasson sues for title to the new stock, or for its value as 
damages. Subsequently the H. & T. C. I’y Co. was made 
a party defendant. 

Judgment below was rendered for Wasson for $4,000 and 
interest, as damages for value of the stock, against defendants 
Baker and Shirley; and under the charge of the court, that 
from the evidence there was no connection between thie de- 
fendant company and the other defendants, judgment was ren- 
dered for the company. 

Baker alone appeals, and rests his case upon the propositions: 
First, that the facts show that the stock of the company had 
not been converted by him; second, that the court erred in 
sustaining the exceptions to his answer setting up that he was 


only the medium through which the money of Moses Taylor 


was paid for the stock through his agent Shirley. 
I. The liability of Baker, if any, under the evidence, must 
be for alleged participation in the act of procuring the trans- 


Pam] 


fer of the original stock to have been taken in his own name 
and the issuance of new stock thereon, and not for any subse- 
quent disposition he may have made of this new stock. Bay- 
ard v. Bank, 52 Pa. St., 235. 


Shares in incorporated companies, though not visible or 


> 
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tangible and capable of actual, manual delivery, have, never- 


theless, long been recognized as having value and many other 


characteristics of property. Fisher v. Essex Bank, 5 Mass., 377. 

Railroad shares, by our statute now in force, are denom- 
inated personal property, and are subject to levy and execution 
and sale under process of garnishment. JR. 8., arts. 208, 209, 
210, 2297, 4138. 

The company only, had the power to cancel the old stock 
and issue new, and if this was done illegally and wrongfully, 
whether through negligence or fraud, Wasson, if the true 
owner of the old stock, had his remedy by suit against it. 
Bayard v. Bank, 52 Pa. St., 234; Salisbury Mills v. Towns send, 
109 Mass., 121; Strange v. tailway Co., infra. 

This liability rests, perhaps, rather upon the ground of 
breach of contract upon the part of the company, of its under- 
taking to hold the stock for the benefit of the true owner of 
the certificate, than upon that of a technical tort. 

In ease of fraudulent combination between the company and 
Baker, by which the new stock was wrongfully issued to him, 
so as to defeat the just rights of Wasson, under circumstances 
which would make the company liable, Wasson would have his 


— against both for damages. Bayard v. Bank, 52 Pa. 


@ 
t., 234. 
yi would not be thus liable, however, if he did not have 

notice, or was not in law charged with notice, of the invalidity, 

if any, of his own title. Pratt v. Taunton Mills, 123 Mass., 112; 

Bayard v. Bank, 52 Pa. St., 23 
The non-production of the original certificate of stock was 

not of itself necessarily fatal to the title of Baker, and if he 

was a bona fide purchaser, his title was good to the new stock 
issued to him. In this event, Wasson’s ; remedy, if any, would 
be against the company, if they issued the new stock without 
due ‘regard to the merits of his title. R. R. Co. v. Schuyler, 

34 N. Y., 80. 

That portion of the charge of the court by which the liabil- 
ity of Baker was made to depend upon the question, whether 
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he or Wasson had the older title, without regard to the good 
faith otherwise of the title to Baker, was-calculated to mislead 
the jury, and was erroneous. 

II. If Baker aided in the illegal procurement of the new 
stock to himself, under cireumstances which would make him, 
if acting in his own right, responsible to Wasson, the alleged 
fact that he was acting therein as the agent for Moses Taylor, 
would not relieve him from liability. 

This rests upon the principle that the master cannot confer 
upon the servant authority to commit a tort upon the right or 
property of another. Story on Agency, § 311; Lee v. Math- 
ews, 10 Ala. 682; Hoffman v. Carow, 22 Wend., 318; 
Spraights v. Hawley, 39 N. Y., 446; Higginson v. York, 5 
Mass., 340; Arthur v. Balch, 23 N. IL, 160. 

In the ease of Loring v. Muleahy, 3 Allen, 575, cited by 
counsel for appellant, the party sought to be charged was a 
mere depositary or naked bailee of the goods without any par- 
ticipation in the act of conversion. 


ReverseD AND REMANDED. 


[Opinion delivered March 23, 1880.] 










L. E. Evmonson vy. Tue Crry or Gatveston.' 


(Case No. 957.) 





1. Lien — Taxes.— The lien given by the constitution of 1869, for taxes 
assessed against land (art. 12, $$ 19-22), is a charge merely on each sep- 
arate tract of land for the taxes assessed thereon. Hence, a personal 
judgment against the owner of several tracts of land, which declared a 
lien upon all the tracts for the aggregate taxes due on all, would be 
erroneous, whether the tax was due a municipal government or the state. 





1 By agreement of counsel, case No. 958, pending on error in the supreme 
court, and between the same parties, was dependent on the result of this 
cause, and the sam? judgment was rendered therein. 
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2. INTEREST — Taxatron.— A judgment against the owner of property for 
taxes due a municipal corporation, giving ten per cent. interest on taxes 
assessed from the time they were due, is erroneous, in the absene2 of 
authority allowing such interest, conferred by statute or ordinance. 


Enror from Galveston. Tried below before the Hon. A. P. 
MeCormick. 

Suit by the city of Galveston, brought February 4, 1876, 
against Louis E. Edmonson, to recover $234.95, and intesest 
thereon at ten per cent. per annum, from November 1, 1874, 
alleged to be due the city as ad valorem taxes for the year 
1874; to establish against certain lots in the city of Galveston, 


liens alleged to exist upon them by virtue of an assessment of 


taxes alleged to have been made thereon as the property of 
Edmonson, for the vear 1874, and to foreclose alleged liens 
by a sale of the lots under judgment. Plaintiff in error was 
served. Judgment by default was rendered February 26, 1876. 

The jury, upon a writ of inquiry, returned a verdict in favor 
of the city for $265.91, and that “the same was a lien upon lots 
6, 7, and east half of 5, in block 368, and west half of outlot 
bloek 62, and lots 12 and 13, in block 504, with improvements, 
in the city of Galveston.” Judgment was rendered, upon the 
verdict, that plaintiff have and recover of defendant the sum 
of $265.91, with interest thereon at ten per cent. per annum 
from date of judgment, and that plaintiff has alien tpon said 
lots to recover the payment of the sum; and that the lots be 
sold as under exeeutions for its payment; that if said lots be 
sold for more than sufficient to pay off the judgment, the bal- 
ance to be paid to defendant, but if not sold for enough to 
pay the judgment, that execution issue for the balance remain- 
ing unpaid. 

The petition alleged in substance, that certain property there- 
inafter described and owned by defendant, was worth, during 
the year 1874, the sums of money set opposite each separate 
piece thereof, at which sums of money the property was legally 
assessed for that year, and upon which there was levied, in 
accordance with the ordinances of the city of Galveston for 
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that year, the taxes thereinafter set forth; that the property, 
assessment, rate of taxation, and tax for that year were as fol- 
lows, to wit: 








TS a | Assess- ie 
Lots. Block. ment. Rate. 








Lots 6, 7, and east half of 5. | 368 $1,250 | 1 per cent. 
West half of out-lot 62 | 7,000 | 1 per cent. 
Lots 12, 13, withimprovements| 504 13,000 | 1 per cent. 

Se ee ee mere rre BE SR Siar 
Capita tax 














That the sum of $234.75, with interest thereon at ten per 
cent. per annum from November 1, 1874, was still due and 
owing to plaintiff; that the ordinances under and by virtue of 
which the assessment was made and the taxes were levied, were 
attached thereto, marked exhibit A, and made part thereof; 
that the taxes levied upon the property, as above set forth, 
were respectively liens thereon; that defendant, though often 
requested to pay the taxes, had neglected and refused to pay 
them or any part thereof, and prayed for process and judg- 
ment against him for the sum of $234.75 and interest, for a 
foreclosure of the several liens; that the lots be sold, and for 
general relief. 

No ordinances of the city of Galveston appear from the 
transcript as part of plaintiff’s petition, nor elsewhere in the 
record. 


L. FB. Trezevant, for appellant. 

I..The court had no jurisdiction to render the judgment 
that was rendered, nor any judgment, and erred in taking 
eognizanee of the cause. Constitution of 1869, art. XIT, see 
20-22. Charter of the city of Galveston (title 6, art. XIV), 
approved May 16, 1871. Clegg v. State, 42 Tex., 605; Baker 
v. State, 49 Tex., 763. 


II. The judgment of the court was not rendered under nor 


| 
\ 
| 
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in conformity with any law or laws providing for the condem- 
nation and sale of land for taxes, and is not authorized by the 
law of the land, and the court erred in rendering the judg- 
ment. 

ILI. Plaintiff’s petition discloses no cause of action, and the 
court erred in rendering the judgment. The court erred in 
rendering judgment for ten per cent. interest, as claimed in 
plaintiff’s petition. Cooley on Taxation, p. 13, note 1; p. 300, 
note 4. 


Robert V. Davidson for defendant in error. 

I. The district court of Galveston county had jurisdiction, 
and was a proper tribunal to render such a judgment as was 
rendered in this cause. Constitution of 1869, art. 5, see. 7: 
Constitution of 1869, art. 12, sees. 20, 21; charter of city of 
Galveston of May 16, 1871, title 6, art. 14, see. 7; id., title 6, 
art. 10, see. 1; id., title 6, pp. 45-56; Dill. on Mun. Corp., see. 
655; Dugan v. Baltimore, 1 Gill & J. (Md.), 499; 13 La Ann., 
497; 15 IL, 9. 

IT. The judgment of the court was rendered under and in 
conformity with the charter of the city of Galveston, which 
provided for the condemnation and sale of the land for taxes, 
and was authorized by law. The judgment of the court was 
for sale of lands of plaintiff in error, for the taxes due thereon, 
ete. Constitution of 1869, art. 5, sec. 7; charter of city of 
Galveston of May, 1871, title 6, art. 14, see. 1. 

If]. Plaintiff's petition disclosed a cause of action, and the 
court on the hearing thereof did not err in rendering said 
judgment. Paschal’s Dig., 1427. 


IV. The judgment of the court in rendering ten per, cent. 
interest, as claimed in plaintiff's petition, was and is legal and 
valid, and authorized by the charter of said city and laws of 
the land. Charter of city of Galveston, 1871, title 6, art. 1, 
see. 1; City of Burlington v. B. & M. R. R&R. Co., 41 Iowa, 134; 
Slack v. Ray, Assessor, Sup. Ct. La., Cent. Law Jour. No. 37, 
Sept. 10, 1874; Lacey v. Davis, 4 Mich., 157; Scott v. Wat- 
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kins, 22 Ark., 556; Craig v. Flanagan, 21 Ark., 319; High ». 
Shawmaker, 22 Cal., 369, 370; People v. Todd, 23 Cal., 181. 


Moore, Cuter Justice.— It appears from the record that 
this suit was brought by the city of Galveston against L. E. 
Edmonson for the recovery of two hundred and thirty-five dol- 
lars and seventy-five cents, the ageregate amount assessed 
against him as city taxes for the year 1874, on at least three 
separate lots or parcels of land, and for a capita and hospital 
tax, with interest thereon at the rate of ten per cent. from the 
first of November, 1874, until paid. On the trial the court 
gave a personal judgment against Edmonson for the amount 
thus claimed, and that the same was a lien upon the three lots 
or parcels of land assessed as aforesaid, and decreed that the 
same be soid in satisfaction and discharge of the judgment. 

It has been heretofore decided by this court (Clegg v. The 
State, 42 Tex., 506; The State 7 Baker, 49 Tex., 763), in cases 
involving state taxes, that the lien given by the constitution of 
1869 for the taxes assessed against land (art. 12, $$ 19-22) isa 
charge merely upon each separate tract of land for the taxes 
assessed thereon. Unless, therefore, there is a distinetion be- 
tween city and state taxes which renders this constitutional 
restriction applicable to the latter and not to the former, the 
judgment in this case was unwarranted, and must be reversed. 

There is certainly nothing in the language of the constitu- 
tion from which we can infer that a different or more enlarged 
lien should be had by towns and cities to secure and enforce 
the payment of municipal taxes than exists for those assessed 
in favor of the state. 

The constitution in the sections referred to seems to be deal- 

*ing with the general subject of taxation; and we can see no 
reason why it is not equally applicable to assessments by coun- 
ties, cities and towns, as by the state, nor has any been pointed 
out or attempted to be shown by defendant in error. 

No statute or ordinance has been cited, giving the city ten 
per cent. per annum interest upon the amount assessed against 

11 
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Edmonson from the time his tax was due until he paysit. In 
the absence of such authority, the judgment in this particular 
was also clearly erroneous. 

The judgment is reversed and the cause remanded. 


RevVERSED AND REMANDED. 


{Opinion delivered March 23, 1880.] 





Bensamrn A. Srrance v. H. & T.C. R. R. Company. 
(Case No. 688.) 


1. PurcHaser OF stock — Notice.— A certificate of stock in an incorpo- 
rated company, contained a recital on its face that it was transferable by 
assignment, and on its surrender to the directors a new certificate of pro- 
prietorship would be issued to the assignee. The by-laws authorized 
transfers of stock, in writing, by the owner thereof, indorsed on the certifi- 
cate, or on separate paper ; and on the delivery thereof to the secretary, 
together with the original certificate of stock, for registration, new stock 
would be issued to the assignee. The assignee of the original stockhoider, 
having possession of the original certificate, sued the company for the 
value of new stock issued to a subsequent assignee of the original holder 
to whom new stock had issued, without presentation of the vriginal cer- 
tifieate. The plaintiff had not presented his transfer and stock at the sec- 
retary's office before the new stock issued. Held: 

1. The company was estopped from denying that it would hold for the 
benefit of the holder of the certificate the amount of stock therein 
specified, until it was presented for cancellation and new stock issued. 

2. The non-production of the original certificate of stock was notice 
to the company that a superior title might be in a third party. 

3. Though the certificate was not the share of stock, it was consti-, 
tuted by the company the visible representative of it, and as between 
the shareholder and his assignee, the equitable if not the legal title 
would pass by a transfer of the certificate, and this, without it being 
recorded on the books of the company. 

4. The certificate and transfer were prima facie sufficient to author- 
ize the holder to demand of the company the privileges and benefits to 
which the original holder was entitled. 
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5. In the absence of acharter or statutory provision requiring a trans- 
fer of stock on the books of the company, as between the shareholder 
and his assignee, to pass title as against a ereditor, the interest of the 
creditor must be regarded as subordinate to that of the bona fide 
assignee. 

6. The company was liable to the assignee of the original stock- 
holder holding the original certificate. 

2. The owner of a certificate of stock in an incorporated company, placed his 
certificate, with a blank transfer indorsed thereon, in the hands of another 
for the purpose of sale; the agent filled the blank with his own name and 
afterwards indorsed thereon a transfer from himself to a purchaser. 
Held— 

1. The original owner having given to his agent possession of the 
certificate with the external indicia of ownership and the right of dis- 
posal, the subsequent transfer by the agent clothed the purchaser with 
the apparent legal titie. 

2. The rights of the purchaser did not depend on the actual title or 
authority of the agent to sell, but upon the act of the original owner 
giving the apparent authority of disposal, and which would estop him 
and his assignee. 

3. The title of the purchaser would be subject to be defeated by a 
superior title in the original owner, if acquired with notice of it, or 
without valuable consideration. 

4, In the absence of statutory or charter provision, the books of the 
company could not operate as notice of the ownership of the stock, 
further than for the use and benefit of the company itself. 


Error from Harris. Tried below before the Hon. James 
Masterson. 

The facts necessary to a proper understanding of the opinion 
will be found contained in it. 


Stewart & Barziza, for plaintiff in error.—We contend that 
the written stipulations and conditions, as set forth in the 
original certificate of stock, ought to be strictly complied with 

*by the officers of defendant. They are presumed to know more 
about the charter of their company and the rules set up in 


their certificates of stock than any other person; and if any- 


body ought to suffer, it ought to be themselves. 
These remarks, let it be remembered, are not made solely 


because it appears that two officers of this company have been 
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dealing in this stock to the prejudice of plaintiff, but are 
meant to urge the principle, that as the new certificate of 
stock to Mr. Richardson which was issued, and as the new cer- 
tifieate to Mr. Hutchins which was issued, their acts were 
done by the officers of the defendant, who are presumed to 
know the charter of the company, and the stipulations in 
the company’s certificate. Therefore we say, that it is not a 
question so much of an innoéent purchaser (upon which we 
could confidently claim) as of principle and right and plain 
and common justice and law. 

It is like a negotiable instrament which is not due; it may 
be assigned; the holder thereof is presumed to be the owner 
for value if it is indorsed to him; the holder for value of that 
paper without any assignment, stands in a better condition 
than does the one who claims to be an assignee upon another 
piece of paper and not possessing the original. 

We contend that the holder and owner for value of that 
original certificate of stock, could and ean, at any time, demand 
the same or its value, and cannot be affected with notice of 
any transfers or transaction had and made upon the books of 
said company, or by its officers. And we contend that. the 
issuing of another certificate to Richardson, while the original 
was out, was utterly void as to the owners of the original; and 


5 
that the issuance of the certificate to ILutchins was utterly void 
as to the owners of the original, and that the owners and hold- 


ers of such original can, at any time, claim their rights. 


F’. Barnard also for plaintiff in error: 

I. The transfer by assignment in writing, and delivery of 
the certificate for said stock by Browder to Fletcher, and by 
Fletcher to Coryell, and by Coryell to Strange, divested Brow-* 
der of all title and right to said stock. Pasch. Dig., 222; 
Durat v. Swift, 11 Tex., 140-279; Angell & Ames on Corp., 
564, and cases cited. 

IL. The issuance by defendant of a second certificate for the 
stock, in lieu of the certificate issued to Browder, without the 
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return and delivery of the Browder certificate, did not affect 
or impair the right and title of the assignee and holder of the 
Browder certificate under transfer in good faith, without notice 
of adverse claims by Browder, or his second transfer. 

Ill. The terms of the certificate and the by-laws of the 
defendant company bound it to recognize plaintiff as the owner 
of the stock, and the defendant was estopped from issuing a 
new certificate to Hutchins, and plaintiff ought to have had 
judgment for the stock or the agreed value thereof. 

IV. Where a party delivers a certificate of stock, with the 
assigument thereof in blank, to an agent, to be sold or disposed 
of, a purchaser of such stock, with or without notice of the 
agency, takes a good title, and is not bound for the proper «p- 
plication of the purchase money. Kottright v. Buffalo Com. 
Bank, 14 Md., 299. 


Baker & Botts for defendant in error. — As counter prop- 


ositions to the propositions made by plaintiff in error, we make 
the following: 

I. Certificates of stock are simply the muniments and evi- 
dence of the holder’s title to a given share in the property and 
franchises of the corporation of which he is a member as be- 
tween him and the corporation. 

Il. The certificate is merely the evidence of his interest, as 
the title deeds are of title to the land, but not of the posses- 
sion. Griffin v. Howell, 5 Barr, 77. 

III. When Browder sold to Merriman, Fletcher held the 
certificate with power to sell; but the transfer of Browder to 
Merriman was a revocation of the power of sale previously 
given to Fletcher, and its filing in the office of the company 
was notice to the world. The community interested have the 
same notice of transfers registered as they have of deeds of lands 
recorded. After the date of Browder’s sale, the sale of Fletcher 
was unauthorized, and an unauthorized sale, although for a valn- 
able consideration, and without notice, vests no higher title in 


the vendee than was possessed by the vendor. Browder trans- 
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ferred to Fletcher as his agent to sell in 1867; Browder sold 


~ 


to Merriman in 1868; the transfer to Merriman filed in the 
oftice of company in 1871, and Fletcher’s sale to Coryell in 
1873. Dodd & Co. v. Arnold, 28 Tex., 97; Saltus v. Everett, 
20 Wend., 275; Prescott v. Deforrest, 16 Johns., 159; Wheel- 
wright 7. Depeyster, 1 Johns., 471; Williams v. Merle, 11 W. 
Kt., 80; Brower v. Peabody, 13 N. Y., 121. 

IV. Certificates of stock are not negotiable instruments, so 
as to come within the rules of bills of exchange and promis- 
sory notes. No rules which belong to negotiable securities 
belong tothem. Railroad Co, v. Howard, 7 Wall. (U.8.), 415; 
Wilson v. Little, 2 N. Y., 447; Mechanies’ Bank v. N. Y. & 
Nell. R. Co., 13 N. Y., 625; Weaver v. Borden, 49 N. Y., 288; : 
Dustin v. Livingston, 9 J. R., 96; Arnold v. Ruggles, 1 ht. L., 
165. 

George Goldthwaite also for defendant in error. 


Bonner, Associate Justice. — This ease is one of first im- 
pression in this court, and we have endeavored to give it that 
full consideration in the light of authority, consistent with 
the pressure of other business, which its importance demands. 

It involves the question of the liability of a railroad com- 
pany for damages for having issued new shares of stock to 
one claiming under the first shareholder, when the original 
certificate is still outstanding in the hands of an innocent 
third party, but who had not presented the same, with his 
transfer, to the office of the company, previous to the issuance 
of the new stock. 

To determine the liability of the company, to some extent 
necessarily involves the merits of the respective titles of the 
two claimants, though but one is before the court. 

. The original certificate of stock issued on April 1, 1861, to 
J. M. Browder, and reads as follows: 

.. “Houston & Texas Cenrrat Ramrway Company, 
“No. 19. Four shares. 


“ This certifies that J. M. Browder, proprietor of share No. 
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917 in the capital stock of the Houston & Texas Central Rail- 
way Company, established by acts of incorporation passed by 
the legislature of the state of Texas, subject to which, and the 
by-laws, this certificate is transferable by assignment, and upon 
surrender hereof to the directors a new certificate of proprietor- 
ship of said share will be delivered to the assignee.” 

Plaintiff Strange holds possession of this original certificate 
for a valuable consideration, under the following chain of title: 

1. A transfer from J. M. Browder, the original grantee, to 
E. 8S. Fletcher, dated March 14,1862. 2. A transfer from 
E. 8. Fletcher to J. R. Coryell, dated May 10,1873. 3. A 
transfer from J. R. Coryell to plaintiff B. A. Strange, dated 
August 29, 1873. 

The title under which Hutchins holds the new stock is as 
follows: 

Browder sold and transferred said certificate of stock on 
May 6, 1868, for valuable consideration, to C. IL. Merriman. 


In pursuance of said assignment from Browder, Merriman 


transferred the stock on the books of defendant’s company to 
A. 8. Richardson, and certificate of the stock was issued to 
Richardson on July 27, 1868, and afterwards Richardson trans- 
ferred the stock to W. J. Hutchins, on or about January 14, 
1871. The certificate to Richardson was surrendered, and a 
new certificate for the same stock was delivered to Hutchins, 


who holds and represents the stock in defendant’s company. 

The by-law of the company authorized by its charter, upon 
the subject of the transfer of stock, reads: 

“Section 4. The transfers of any share may be made by an 
instrument in writing signed by the owner, which writing may 
be indorsed on the certificate or made on a separate paper. 
The assignee must cause his transfer to be presented and deliv- 
ered to the secretary of the company before it will entitle him 
to be recognized as the owner; and upon presentation of such 
transfer, with the certificate of stock, the secretary shall record 
the same in books to be kept for that purpose and called 
“ Report of Transfers,” and the president and secretary shall 
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issue new certificate or certificates to the assignee as he may be 
entitled, unless they have notice of fraud or invalidity of said 
transfer.” 

Subsequently to the issuance of the new stock to I[utehins, 
a demand was made upon the company by the plaintiff, Strange, 
for the issuance of stock to him, he having presented the orig- 
inal certificate with the transfer to himself, which demand was 
refused. On the trial below a jury was waived and judgment 
rendered by the court for the defendant, the R. R. Co. 

From the above statement, it will be seen that the original 
certificate of stock was transferable by assignment, either in- 
dorsed on the certificate itself or on a separate piece of paper, 
and was not required to be made, as in some cases, on the 
books of the company. 

By the terms of the certificate and by-law, there was a con- 
tinual affirmation made by the company, that they would hold, 
for the use and benefit of the rightful owner of the certificate, 
the amount of stock therein specified, until it was presented 
at the office of the company for cancellation and new stock 
issued; and the company was estopped from denying this. 
Holbrook v. Zine Co., 57 N. Y., 616; Zn ve B. & San F. Ry 
Co., E. L. R., 3 Q. B., 584. 

The company is to a certain extent the custodian of the rights 
of the stockholders, and is responsible for an illegal issuance 
of stock to their prejudice. Bayard v. Bank, 52 Pa. St., 234; 
Lowery v. Bank of Baltimore, Taney’s C. C. R., 310; Bank «. 
Lanier, 11 Wall., 369; Salisbury Mills v. Townsend, 109 Mass., 
121; Pratt v. The Taunton Copper Co, 123 Mass., 110; Lorings 
». Salisbury Mills, 125 Mass., 150; Bridgeport en vw RK. 
Co., 30 Conn., 231; R. R. Co. v. Schuyler, 34 N. Y., 31 

It is not intended by this, however, to prescribe an —_— 
rule, that the company shall, in any event, without being in 
default as by negligence or fraud, be liable for the issuance of 
stock to any other party than the holder of the certificate, but 
that it takes the risk, if issued without due precaution, that the 
certificate may be presented by some one having the superior title. 
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The non-production of the original certificate of stock was 
notice to the company that such superior title might be in a 
third party. R. R. Co. v. Schuyler, 34 N. Y., 81; Bayard ». 
Bank, 52 Pa. St., 235. 

A provision for the record of the transfers of certificates, to 
be made upon the books of the company, as required by the 
act of December 19, 1857 (Pasch. Dig., art. 4909), was in- 
tended for the benefit of the company, so that it might know, 
by ready reference, who were legal shareholders, who were 
entitled to vote at its meetings, receive dividends, ete., and to 
whom it could safely issue new stock. Bank v. Kortright, os 
Wend., 362; Broadway Bank v. McElrath, 2 Beasley (N. J.) 

Although the certificate was not the share of stock itself, it 
was what the company constituted the visible representation 
of it; and as between the shareholder and his assignee, the 
equitable, if not the legal title to the stock, would pass by a 
transfer of the certificate, and this without it being recorded on 


the books of the company. Angell & Ames on Corp.. $$ 353-4: 
pany g p- ; 


os SS¢ 


RF 


id., § 564; KR. KR. Co. v. Schuyler, 34 N. Y., 30; MeNeil v. 
Bank, 46 N. Y., 331; Latch v. Wells, 48 N. Y., 592; Bank v. 
Kortright, 22 Wer - nes, Turnpike Co. v. Ferree, 2 C. E. 
Green (17 N.J.), 1 dank v. McElrath, 2 Beasley (13 N. 
J.), 24. 

Such certificate and transfer is prima facie sufficient to au- 
thorize the holder to demand of the company the privileges 
and benefits to which the original holder would be entitled. 

This construction of the legal effect of a certificate of stock 
and its transfer, is now required, almost as a matter of neces- 
sity, both for the benefit of corporations and of trade, since 
stocks in incorporated companies have become such an im- 
portant basis for speculation and collateral seenrity. To hold 
otherwise would virtually withdraw such stocks from all other 
than the home market. 

Thus it will be seen that the rights of a bona fide holder of 
a certificate of stock are two-fold in their character. As 
against the shareholder, he would, whether his transfer be re- 
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corded on the books of the company or not, have a good title; 
as against the company, to enable him to demand that he be 
recognized as a shareholder, and entitled to its rights and 
privileges, he should present his certificate and transfer for 
record in the office of the company. It. R. Co. v7. Schuyler, 34 
N. Y., 80. 

There is a class of cases in which it is held that shares of 
stock cannot be assigned simply by delivery and transfer. of 


mM 


the certificate, unless made on the books of the company, so a 
to defeat the rights of an attachment or execution creditor 
without notice, by levy at the office of the company. 

These cases generally turn upon some particular provision 
of the charter or upon some statute providing for such levy. 

In the absence of some such positive provision, which would 
make a transfer on the books of the company an essential con- 
dition, as between the shareholder and his assignee, to pass 
title as against such creditor, it is believed that, by reason of 
the policy which favors the unrestrained transfer of shares of 
stock, the interest of the creditor should be subordinate to that 
of such bona fide assignee; and particularly, as otherwise such 
assignee would virtually be without remedy, if the company 
could protect itself under the levy and sale. Broadway Bank 
v. McElrath, 2 Beasley (N. J.), 24. 

3rowder, the original shareholder, testified that he placed 
his certificate of stock, with a blank transfer exeeuted by him 
thereon, in the hands of Fletcher, for the purpose of effecting 
a sale. 

Having thus given to Fletcher possession of the original 
certificate with the external ¢rdicta of ownership and the right 
of disposal, Fletcher’s subsequent sale of it, under which 
plaintiff Strange claims, clothed him with the apparent legal 
title. 

The rights of Strange, if dona fide, do not depend upon the 
actual title or authority of Fletcher to sell, but upon the act of 
Browder giving the apparent authority, and which would estop 
him and his assignee. Saltus v. Everett, 20 Wend., 278; Me- 
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Neil v. Nat. Bank, 46 N. Y., 325; Bridgeport Bank v. I. R. 
Co., 30 Conn., 231; Turnpike Co. v. Ferree, 2 C. E. Green (N. 
J.), 117; Holbrook vw. Zine Co., 57 N. Y., 617. 

The title of Strange, however, was subject to be defeated by 
a superior title in Browder or his assignee, if it could be 
shown that Strange purchased either with notice of it, or with- 
out paying a valuable consideration therefor. 

It is uncontradicted both that Strange was a purehaser for 
value and without actual notice, and it remains to inquire 
whether he can be charged with constructive notice. 

So far as it appears, either from any public statute or the 
charter or any authorized by-law of the company, the books 
of the company are not made to operate as notice of ownership 
further than for the use and benefit of the company itself. 

As held by Chief Justice Taney, in Lowery v. Bank of Bal- 
timore, a purchaser of stock is not bound to look beyond the 
certificate or to examine the books of the corporation, to ascer- 
tain the validity of a transfer, as a different rule would greatly 
impair the value of stock, and would seriously disturb the 
usages of trade and the established order of business. Taney’s 
©. C. R., 310; Salisbury Mills v. Townsend, 109 Mass., 115. 

Ilence these records are not constructive notice to third par- 
ties dealing in certificates of stock, and were not such notice 
to Strange. 

On the contrary, it may be said that the company, by the 
terms of the certificate to Browder and of their own by-law, 
were by the non-production of this certificate at the time they 
issued the new stock to Richardson, and who seems to have 
been its secretary, charged with notice that the original certifi- 
eate was outstanding and may have then already passed, or 
might subsequently pass, into the hands of an innocent holder 
for value. This, we think, was, under the evidence in this case, 
such a dereliction of duty on the part of the company, and 
such breach of its contract, as contained in the certificate 
which it had permitted to be thrown upon the market, and 
to which it had invited confidence, as to make the company 
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responsible to Strange, who held the possession of it, by the 
older title, for a valuable consideration and without notice of 
any defect. 

We are of opinion that under the law as applied to the evi-- 
dence, there was error in the judgment for which it should be 
reversed and the cause remanded. 


REVERSED AND REMANDED. 
Chief Justice Moore dissenting. 


(Opinion delivered March 23, 1880.] 





ALEexanpEeR H. Lapp vy. Ture Sovrnern Corron Press Anp 
Manvcracturtne Company. 


(Case No. 1812.) 


1. Pusiic use — Francutse.— A cotton press and manufacturing company 
does not, by virtue of the legislative act incorporating it for the purpose 
of carrying on a warehousing and cotton compress business, submit its 
property and services to public use. It is by reason of the nature and 
character of the business, and not from the fact that it is carried on by an 
individual or corporation, that the laws hold the property or services of 
the owner to have been submitted to public use. , 

2. PuBLic EMPLOYMENT.— The business of warehousing and compressing 

cotton is not an employment which the common law declares public. 

Juris pusLict.—In the absence of a legislative enactment, a business 
strictly jurds privati will not become juris publicé by reason of its mag- 
nitude or the number of persons affected by it; the right to control the 
property invested in it pertains (if to any) to the legislative and not to 
the judicial department of the government. 

Pusiic vseE—ComBrnation.— A party who has not subjected his prop- 
erty and services to public use by the character of his business, does not 
do so by reason of a combination with others in a like business, though 
he may be enabled thereby to exact from those who may employ him 
unreasonable and extortionate charges for the services rendered. 


go 


> 


CAsEs DiscusseD.— Munn +. Illinois, 4 Otto, 125, discussed. 
Juris puBuicr. — Plaintiff alleged in effect that defendants, who were 
engaged in the business of receiving, storing, compressing and delivering 
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cotton, had, without any exclusive right to conduct that business, by com- 
bination, virtually acquired its exclusive control in the city of Galveston, 
which enabled them to extort fictitious charges, and charges without 
consideration, and thereby to collect toll on nearly all the cotton produced 
in Texas: Held — 

1. That in the absence of a legislative act, it did not follow as mat- 
ter of law that the business was affected with a public use. 

2. If the combination was illegal, the parties to it would be subject 
to such penalties as the law imposes. 

3. Quere, whether the legislative department can declare a business 
Juris publici, if the circumstances under which it is conducted would 
seem to justify, and the good of society require it, which, in the ab- 
sence of such an act, would be subject to the laws governing private 
business, without violating the constitution. 

7. Contract. —If payment be made of unreasonable charges, to a cotton 
compress company, with full knowledge of all the facts and without 
fraud, deception or duress, the payment cannot be recovered back even as 
to the amount paid without consideration. 

_&. Prorest — UNREASONABLE CHARGES. — A mere protest against a charge 
does not entitle the party who voluntarily, and without duress or com- 
pulsion, pays it, to recover it back. 

9. Duress. — To entitle a party who has paid money, to recover it back on 
the ground of duress, he must at the time of payment have been under 
the necessity of either then making the payment, or of resorting to the 
courts to get possession of the property wrongfully detained, or to recover 
his liberty, or he must at least show that there was an apparent necessity 
of resorting to the courts for one or the other of these purposes. 


Apreat from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

Suit by Alex. K. Ladd, appellant, a cotton buyer, against 
The Southern Cotton Press and Manufacturing Company, a 
corporation under the laws of Texas, carrying on the business 
of receiving, storing and compressing cotton, to recover back 
certain moneys paid on cotton entrusted to them. The money 
sought to be recovered back was alleged to have been paid by 
Ladd for charges on cotton purchased by him, after it had 
been stored, and while so stored in the warehouses and com- 
press establishments of appellant. The right to recover was 
claimed on the ground, that, upon the facts stated in the peti- 
tion, the payments had been made involuntarily, and under 
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duress; that the charges demanded by the company were un- 
lawful and without consideration; that by reason of the fact 
set forth, the property and services of the company had been 
submitted to public use, and had become affected with a public 
interest; that the charges exacted were oppressive and extor- 
tionate, and that they were received under circumstances 
entitling the plaintiffs paying the same to recover them back. 

The petition, after alleging the incorporation of the company, 
ete., set forth in substance, that almost the entire cotton crop 
vf Texas was shipped to Galveston for sale there, and shipment 
elsewhere; that the compressing thereof was necessary to its 
exportation; that large warehouses and compresses to store 
and compress the same formed a distinct business, requiring a 
large investment of capital, machinery, ete.; that there were 
seven warehouses and compress establishments in Galveston, 
including defendants, doing almost the entire business, which 
combined together and agreed on the same prices, terms, ete., 
forming a powerful monopoly, by and through which the 
cotton trade of Galveston was of necessity done, and having it 
in their power to exact from all persons engaged in the cotton 
trade, whatever charges they chose to impose upon such cotton, 
whether just or not; and that only one small compress in 
Galveston, doing only an inconsiderable business, was not 
united in the monopoly. 

That these companies were incorporated and chartered by 
the state of Texas, and acting under their respective charters 
in performing the business of the public in preparing cotton 
for exportation, and in the exercise of a public employment 
and of franchises in which the public had an interest; that at 
various times from September 1, 1875 (as shown in exhibits), 
plaintiff purchased from the owners large quantities of cotton 
in bales, then in the compress and warehouses of defendants, 
and received orders in writing, commonly called delivery 
orders, therefor, from the owners, which were presented by 
plaintiff, and at the same time defendants ordered in writing 
the delivery of the cotton to other persons or vessels, as shown 
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in the exhibits, which deliveries they were bound to make at 
the compress, without charge therefor, but refused to do so 
unless plaintiff would pay certain charges, called shippers’ 
charges, set forth in the exhibits, or would agree to pay the 
same in monthly bills, which plaintiff was compelled to do 
under fear of incurring expenses and delays ruinous to his 
business. 

That these charges were not for any labor, care or service in 
respect to cotton, but were without consideration on the part of 
defendant, except the simple act of delivery at the compress 
or warehouse, involving no labor or service whatever, but con- 
sisting in merely parting with the possession and control of 
the cotton, and permitting plaintiff and his transferees to take 
possession and-control thereof at the warehouse, ete.; that 
these charges were forty, fifty and thirty cents respectively, per 
bale, as shown, in which was included fifteen cents per bale for 
drayage from the establishment, which was included whether 
drayage was done or not; if drayage was done, it was for ac- 
count of parties to whom delivery was made, and not for 
plaintiff; that such charges in excess of fifteen cents were 
utterly without any consideration, unjust, unreasonable, and a 
mere tax and imposition on inter-state and foreign commerce, 
and in violation of the constitution of the United States. 

That the charges complained of were mere arbitrary and 
fictitious, imposed by the compress establishments by unlaw- 
ful conspiracy, extorted under the necessity of submitting 
thereto or being deprived of the privilege of dealing in cotton 
in Galveston, or of delays, trouble, litigation and expense in 
obtaining possession of their cotton and resisting such charges, 
alike destructive of their business; that those making such 
exactions knew at the time that the denial of their justice and 
legality was public and notorious, and were enforced by the 
power of exaction and extortion possessed by the combination, 
and submitted to under protest and under necessity and com- 
pulsion; that they knew said charges were without considera- 
tion and illegal; that they would not permit the removal of 
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cotton, nor deal with persons refusing to pay or threatening to 
contest their illegal demands, and held such refusal in tervo- 
vem over all persons dealing in cotton in Galveston, and com- 
pelled compliance with, and submission to, their illegal 
demands, under pain of impeding and obstructing the subse- 
quent business of those whose occupations required them to 
deal with cotton in the presses, and their business would have 
been broken up. 

That from the known power, influence and disposition of 
the combination, contest with them would have fatally injured 
the credit of cotton buyers, barred them of the usual and neces- 
sary facilities for business, and compelled them to abandon the 
same, all of which was well known to defendants at the time 
of making and receiving said charges. 

The appellee demurred generally and specially, first, that the 
facts pleaded showed no duress; second, that the business was a 
private and not a public one. Demurrer sustained and appeal 
perfected. 


Ballinger, Jack & Mott for appellants: 

I. There are two points deemed controlling in this ease: 
First. That the Cotton Press Company was a chartered com- 
pany, undertaking and engaged to perform services to the 
public of a character involving public use, interest and policy 
in an eminent degree, subject, therefore, to legislative control 
whenever exercised; or if not exercised, then entitled to charge 
and receive only reasonable compensation for such services, 
always to be judicially determined. Second. The petition 
shows that the charges exacted by the company were without con- 
sideration, unreasonable, oppressive and extortionate, and that 
they were received under circumstances entitling the plaintiffs 
paying the same to recover them back. This subject is /pre- 
sented fully in the Illinois Grain Elevator and Railroad cases, 
decided in 4th Otto. These were cases of the greatest consid- 
eration, argued and reargued, held under long advisement, de- 
cided by a court not only of the highest authority in the coun- 
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try, but by a court not hitherto deemed the friendliest to the 
rights of the public as against the rights of corporations or 
monopolies. They are believed to be decisive of the principles 
involved in this case, and it is confidently relied that they will 
receive the cordial approval of this court, and be followed to 
their rightful results with no unwilling steps. 

II. In support of the same, we refer to the following author- 
ities, viz.: 

County of Galveston v. Gorham, Sup. Ct. of Tex., 49 Tex., 
279; 1 Tex. L. J., 250; Maxwell v. Griswold, 10 How., 
256; Astley v. Reynolds, 2 Strange, 915; Morgan v. Palmer, 
2B. & C., 729; Dow v. Parsons, 2 B. & Ald., 563; Shaw ». 
Woodeock, 7 B. & C., 73 (14 ELC. L. R.); Smith v Cuff, 6 M. 
& §., 160; Duke de Cordoval v. Collins, 4 A. & E., 864 (81 E. 
C. L. RR. 379); Carter v. Carter, 5 Bing., 406; same, 37; Ash- 
mole v. Wainright, 2 Ad. & E., 844 (42 EF. C. L. R., 958); 
Valpy v. Manley, 1 C. B. R., 594 (50 E. C. L. R., 592); Steele 
v. Williams, 4 Exch., 624; Oates v. Hudson, 6 Exch., 346; 
Goddard v. Bulow, 1 Nott. & MeC., 55, 56; Bates v N.Y. 
Ins. Co., 3 Johns. Cas., 241; ILlearsey v. Pruyn, 7 Johns., 181; 
Ripley v. Gelston, 9 Jolns., 201; Clinton v. Strong, id., 
377; Frye v. Lockwood, 4 Cow., 456; Joynes v. Third School 
Dist., 3 Cush., 567; Northrop v. Graves, 19 Conn., 548; 
Henry v. Chester, 15 Vt., 460; Chase v. Dwinal, 7 Greenl., 
134. 


Flournoy & Scott also for appellants. 

I. The petition shows that appellees had submitted their 
property and service to public use: 1. By becoming incorpo- 
rated by the legislature for the purpose of carrying on the 
business designated. 2. By virtue of the nature and extent 
of the business. 3. Because by combination with others in 
the same line of business, it became a virtual monopoly, the 
exercise of which enabled them to exact fictitious charges and 
charges without consideration, as a substantial toll on nearly 
all of the chief commodity of the state, and that thereby their 
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services and property became affected with a public interest. 
Constitution of Texas, see. 4, art. Private Corporations; 1 
Hargrave’s Law Tracts, 78; 5 How., 583; Munn ». Illinois, 
4 Otto, 125 et seqg.; Bolt v. Stennett, 8 Term, 606; Aldnutt v. 
Inglis, 12 East, 527. 

Il. That the charges complained of having been utterly 
without consideration, and involuntary or enforeed payment 
having been made under protest and without mutuality of 
assent necessary to a contract, in fact under duress of property 
and absolute enforcement of the appellants, under all cireum- 
stances the amounts so paid are recoverable. Astley v. Rey- 
nolds, 2 Strange, 915; Oates v. Hudson, 6 Exch., 344; 5 E. L. 
& E., 469; Chase v. Dwinal, 7 Greenl., 134, marg.; Craw- 
ford v. Cato, 22 Ga., 594; Elliot v. Swartout, 9 Pet., 138; 
Foshay v. Furgeson, 5 Hill (N. Y.), 158; Collins v. Westbury, 
2 Bay (S. C.), 211; Saspotas v. Jennings, 1 Bay (S. C.), 470; 
the last three cited with approval by this court in MeGowen 
v. Bush, 17 Tex., 201; City of Marshall v. Snedeker, 25 Tex., 
470. Appeilees enjoy a virtual monopoly of the business of 
warehousing and compressing cotton in Galveston, practically 
of almost the entire cotton crop of the state of Texas. Their 
usefulness is recognized in the charter of their incorporation, 
and their necessity illustrated in the petition of appellants. 
They stand, as the supreme court of the United States say in 
Munn v. Illinois, 4 Otto, 130, in the “very gateway of com- 
merece” of the chief production and export of the whole state. 
It is necessary that every bale of cotton produced in Texas 
and shipped through this city should pay a certain toll to 


appellees and their confederates. We insist that the public 


have an interest and a right to regulate the tolls and charges 
lawfully to be demanded and collected under such cireum- 
stances. Not questioning but that every man has the right to 
make the most of his own or (under ordinary circumstances) 
to enforce whatever charge he may demand for the use of his 
own service or property (when due notice has been given and 
others are free to accept or refuse), so long as it remains in 
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strictly a private use; but so soon as the circumstances sur- 
rounding its use affect it with a public interest; so soon as it 
becomes submitted to the use of the public, especially when 
its use by the public becomes a commercial necessity, and 
clothes it with the elements of virtual monopoly, it ceases 
(according to Lord Hale, De Portibus Maris, 1 Harg. Law 
Tracts, 7 


regulate its use becomes of the very essence of government. 


8) to be juris privati only. Thereupon the right to 


“From this source came the police powers, which, as was said 
by Chief Justice Taney in the license eases (5 How., 583), ‘ are 
nothing more or less than the powers of government inherent 
in every sovereignty.’ Under these powers the government 
regulates ‘the conduct of its citizens one towards another, and 
the manner in which each shall use his own property when 
such regulation becomes necessary for the public good. In 
this exercise it has become necessary in England from time 
immemorial, and in this country from its first colonization, to 
regulate ferries, common carriers, hackmen, bakers, millers, 
whartingers, inn-keepers, ete.,’ and in so doing to fix a maxi- 
mum of charge to be made for services rendered, accommoda- 
tions furnished and articles sold. To this day statutes are to 
be found in many of the states upon all these subjects.” Munn 
v. Illinois, 4 Otto, 125. “ Property does become clothed with 
a public interest when used in a manner to make it of public 
consequence, and affect the community at large.” As early as 
the reign of Charles I, Sir Matthew Hale used the following 
language: “A man for his own private advantage may, in a 
port or town, set up a wharf or crane, and may take what rates 
he and his customers can agree for cranage, wharfage, house- 
lage, pesage, for he doth no more than is lawfal for any man 
to.do, viz.: makes the most of his own. If the king or a sub- 
ject have a public wharf into which all persons that come to 
that port must come ” (either because of special license or 
because it is the only one to which they can come), “in that 
ease there cannot be taken arbitrary and excessive duties for 
cranage, wharfage, pesage, ete., neither can they be enhanced 
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to an immoderate rate; but the duties must be reasonable and 
moderate, though settled by the king’s license or charter, for 
now the wharf and crane and other conveniences are affected 
with a public interest and cease to be juris privati only.” 
De Portibus Maris, 78. This doctrine was cited with approval 
by Lord Kenyon in Bolt 7. Stennett, 8 Term, 606, and was fully 
extended and applied by Lord Ellenborongh in Aldnutt v. 
Inglis, 12 East, 527. In the last case Lord Ellenborough 
summed up as follows: “It is enough that there exists in the 
place and for the commodity in question a virtual monopoly of 
warehousing for this purpose, on which the principle of law 
attaches, as laid down by Lord Hale, which ineludes the good 
sense as well as the law on the subject. In England — even 
on the rights of prerogative — they scan his words with as 
much care as if they had been found in Magna Charta; and 
the meaning once ascertained they do not trouble themselves 
to search any farther.” 6 Cow. (N. Y.), 536. Ile was the 
only judge whom Cromwell persistently importuned to accept 
office under his administration, and the only one who refused 
to permit him to interfere with his high duties as judge of the 
court of common pleas. Ie defended Lord Strafford in 1640, 
and Archbishop Laud in 1643, the eleven members of “the 
house of commons in 1647, and was retained as counsel for 
Charles I and for the Duke of Hamilton. Upon the’restora- 
tion he became chief baron of the court of exchequer. Munn 
v. Illinois, 4 Otto, 130. The inquiry in that case was answered 
in the affirmative by ascertaining that the grain elevators at 
Chicago had the warehousing of most of the grain crop of six 
or seven states when in transit on its way from the producer 
to its final market. Astley v. Reynolds, 2 Strange, 915, is 
usually regarded as the leading case on this subject, although 
it was but the then well understood doctrine of the English ° 
courts. There are a large number of cases affirming the doe- 
trine in Astley ». Reynolds, and the following have been 
selected as applicable: Oates v. Iudson, 6 Exch., 344, decided 
in 1857; also found ind E. L. & E., 469; Chase v. Dwinal, 
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T Greenl., 135, marg.; Crawford v. Cato, 22 Ga., 594. In 
this last case the court held there “must be a concurrence 
of two minds to form a contract. If one party wills that 
another shall execute a deed or note and refuses to deliver 
property of the other until he signs such deed or note, there 
is but a single mind assenting to the contract.” We also refer 
as especially in point, to Elliot v. Swartout, 10 Pet., 138; 
Foshay v. Furgeson, 5 Hill (N. Y.), 158; Collins v. Westbury, 
2 Bay (8. C.), 211; Sasportas v. Jennings, 1 Bay (S. C.), 470. 
The three last are cited with approval by this court as before 
stated in McGown v. Bush, 17 Tex., 201, and the principle 
contended for, though not necessary to the decision of that case, 
is very clearly stated by Justice Lipscomb to be correct. It 
was also decided in that case that plaintiff need not allege in- 
solvency of defendant at time of enforced payment in order to 
recover. The whole doctrine is substantially reafiirmed by 
this court in the City of Marshall v. Snedeker, 25 Tex., 470. 


(reo. Mason and A. 2. Cambell for appellee. 

I. The facts set out in petition do not show that appellee 
had submitted its property or services to public use; such sub- 
mission being a conclusion of law, which is alleged in petition, 
but is not supported by the facts therein stated. 

IT. If the facts alleged in petition showed that appellee had 
submitted its property and services to public use, and that its 
property and services had become affected with a public inter- 
est, such submission, and becoming so affected, would not en- 
title or contribute toward entitling the appellant to the relief 
prayed for. 

III. Where one carries on a business, in which any citizen 
or association of citizens may lawfully engage without license 
or privilege granted by the sovereign, and carries on such busi- 
ness exclusively with his own property and means, and does 
not possess, by reason of the character or situation of his prop- 
erty or otherwise, peculiar or unusual or exclusive facilities, or 


advantages, for carrying on such business, not accessible to 
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others who are willing to invest the requisite energy, enter- 
prise and industry, the property and services employed in such 
business are not thereby submitted to publie use, or affected 
with a public interest. 

[V. To constitute a business in the nature of a public em- 
ployment, affecting a submission of property and service to 
public use, or affecting such property and services with a 
publie interest, it must be, either: 1. A business that ean 
only be lawfully carried on under a privilege granted by the 
sovereign, as in the case of a ferry; or, 2. A business that in- 
volves an unusual use of public property, as in the case of 
common carriers, Whose business can only be conducted by 
using the public highways; or, 3. A business that has had 
impressed upon it by ancient, established and settled rules of 
law, the character of a public employment, as in the case of a 
miller; or (as has been lately claimed, though probably without 
sufficient reason), 4. A business belonging to neither of the 
above classes, but upon which the legislative department has 
undertaken to impress a publie character, and to impose spe- 
cial regulations and restrictions, as in the case of a grain ele- 
vator in the state of Illinois. 

V. To constitute a monopoly, there must be an exclusion 
by the power of government of all persons except the monopo- 
list from the business monopolized. To constitute “q virtual 
monopoly” (if any legal meaning ean be attached to the term) 
there must be a similar exclusion, by means of peculiar advan- 
tages or facilities possessed by the monopolist and not suscep- 
tible of being acquired by others having equal or superior 
capital. ILence, there can be no monopoly or “ virtual monop- 
oly” of any business which is lawfully and in fact open to the 
competition of all who have sufficient capital to engage in it. 
7 Bacon’s Abridgment, title Monopoly, 22, 23; Allnutt ». 
Inglis, 12 East, 540. 

VI. The business of appellee, so far as it was connected 
with any matter in controversy in this suit, was that of receiv- 





ing, storing, keeping 


and of necessity delivering — the cot- 
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ton of such persons as choose to employ its services, upon 
terms, conditions and charges which were uniformly and noto- 
riously imposed and exacted for such services, and such busi- 
ness was an employment in which all persons of common right 
might engage. Southern Steamship Co. 7. Sparks, 22 Tex., 
659; 1 Parsons on Contracts, 618-622; Story on Bailment, 
S$ 444-450; Edwards on Bailment, 284, 296. 

VII. Appellee being incorporated for the purpose of carry- 
ing on the business stated in the petition, the necessary legal 
conclusion is that the corporation so created had power to con- 
tract and be contracted with in respect to all matters necessarily 
involved in transacting such business, including contracts for 
receiving, storing, keeping and delivering cotton, there being 
no fact stated in the petition showing any limitation imposed 
by the act of incorporation on such power of contracting. 
Angell & Ames on Corporations, § 110. 

VIII. The combination, as alleged in petition, of appellee, 
with others engaged in like business, by which they agreed to 
demand and collect the charges complained of, on all cotton 
stored with them, was not unlawful. And every one storing 
cotton with appellee, with knowledge of such agreement, and 
tlmt such charges are uniformly demanded and collected by 
appellee, on all cotton stored with it, thereby assents to such 
charges and subjects such cotton thereto, and any person after- 
wards purchasing such cotton takes it subject to such charges. 
Southern Steamship Co. ¢. Sparks, 22 Tex., 659; Kirkman ¢. 
Shaweross, 6 Term, 17, 18, 19. 

IX. The payments, by appellant, of the charges sought to 
be recovered back, were not involuntary and were not made 
under duress. Southern Steamship Co. v. Sparks, 22 Tex., 
659: Kirkman ~v. Shaweross,6 Term, 17, 18,19; Radish ~. 
Hutchins, 5 Otto, 212, 213, and eases there cited; Fleetwood 
v. City of N. Y., 2 Sandf. (N. Y.), 475; Kenneth % South 
Carolina R. R. Co., 15 Rich. (8. C.), 284; Mayor of Baltimore 
v. Lefferman, 4 Gill (Md.), 425; Lester v. Mayor of Baltimore, 
29 Md., 415; Awalt v. Eutaw Building Association, 34 Md., 
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435; Potomac Coal Co. v. Cumberland & Pennsylvania R. R. 
Co., 38 Md., 226; Cook v. Boston, 9 Allen (Mass.), 393; De- 
troit v Martin, 34 Mich., 170; Town Council of Cahaba v. 
Burnett, 84 Ala., 404-409. 

X. Payments made under no mistake of facts, and where 
no deception or fraud is practiced, are not involuntary or 
under duress, unless the party so paying is, at the time of 
such payment, reduced to the necessity of either then making 
such payment, or of resorting to the courts in order to recover 
property then detained, or to recover liberty then restrained; 
or unless the party demanding such payment has the power, 
and manifests the intention of immediately using it, to reduce 
the party upon whom the demand is made to such necessity. 
Mayor, ete., of Baltimore v. Lefferman, 4 Gill (Md.), 425; 
Brumagim v. Tillinghast, 18 Cal., 265; Mays v. Cinncinnati, 
1 Ohio St., 268; Awalt v. Eutaw Building Association, 34 
Md., 436; Lester ». Mayor of Baltimore, 29 Md., 415; Cook 
v. City of Boston, 9 Allen (Mass.), 393; Fleetwood w. City of 
N. Y., 2 Sandf. (N. Y.), 475; Fellows v. School District, 39 
Me., 559; Elston e¢ al. v. City of Chicago, 40 Iil., 519; 
Radish v. IIutehins, 5 Otto, 212, 213; Town Council of Cahaba 
v. Burnett, 34 Ala., 405; Detroit v. Martin, 34 Mich., 170; 
Benson v. Monroe, 7 Cush. (Mass.),125; Flower, ete., v. Lance, 
ete., 59 N. Y., 603; Kansas Pacific R. W. Co. v. Wyandotte 
Co., 16 Kan., 587. 

XI. A payment made under protest does not become in- 
voluntary, or under duress, by reason of such protest. Fleet- 
wood v. City of N. Y.,2 Sandf. (N. Y.), 475; Flower, ete., v. 
Lance, ete., 59 N. Y., 603; Forbes v. Appleton, 5 Cush. ( Mass.), 
115; Benson v. Monroe, 7 Cush. (Mass.), 125; Cook v. Boston, 
9 Allen (Mass.), 393; Emmons v. Scudder, 115 Mass., 367; 
Lester v. Mayor of Baltimore, 29 Md., 415; Awalt v. Eutaw 
Building Association, 34 Md., 435; Mayor, ete., v. Lefferman, 
4 Gill (Md.), 425; Patterson v. Cox, 25 Ind., 261; MeMillan ~. 
Richards, 9 Cal., 365; Bucknoll v. Story, 46 Cal., 589; Phillips 
». Jefferson Co., 5 Kan., 412; Kansas Pacific R. W. Co. w. 
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Wyandotte Co., 16 Kan., 587 
170. 


; Detroit v. Martin, 34 Mich., 


Mann & Baker also for appellee. — The petition shows 
appellee is a private corporation, under general incorporation 
law, whose only franchise is the attribute of individuality. 
2 Pasch. Dig., art. 5932 et seg. The legal rights and duties 
of appellee are the same; no more, no less, than of any indi- 
vidual who uses his property for warehousing for pay. 11 Pet., 
629. -Warehousing is not one of the employments public at 
common law, nor has it been restricted by the statutes of this 
state. Warehousing is not a franchise, but is open to all for 
mutual gain. 2 Parsons on Contracts, 139, marg.; Story on 
Bailment, 8th ed., 5442; 4 Otto, 154; 69 Ill, 100. The peti- 
tion shows business of appellee, as to the charge sought to 
be recovered, to be warehousing and only doing business for 
those who would pay, or agree to pay this charge. Combina- 
tion, making a virtual monopoly, is not a cause of action for 
recovery of charges paid to one of the parties combining. 
Nor can courts on this ground go into the question of consid- 
eration vel non of charges so paid. 34 Ala., 405. Monopoly 
in its obnoxious common law sense, is the limiting to some, 
what was before of common right to all, and applies only to 
legislative action. 4 Blackstone Commentaries, title Monopoly, 
160, marg.; Bill of Rights of Texas, see. 26. The charge com- 
plained of is not a toll. A charge made by one in a private 
business is not a toll. Toll is a charge made in a publie 
employment, and is based on the obligation to do business for 
all who apply. Comyn’s Dig., title Toll; 3 Cruise’s Dig., 4th 
Am. ed., 304, title Franchise, see. 99. No duress of property 
as no allegation in petition that at date of payments sought to 
be recovered, appellee had the cotton of appeliant in its ware- 
house. Appellants could get their cotton on agreeing to pay. 
according to custom, on first of next month. Whole petition 
shows that appellants only feared there would be duress if they 
refused to promise to pay. No compulsion at time of pay: 
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ment to emancipate the property from existing duress. Radish 
v. Hutchins, 5 Otto, 213, and authorities therein cited; Brown 
v. Pierce, 7 Wall., 214; Baker v. Murton, 12 Wall., 158. A 
warehouseman may make what contract he pleases as to his 
charges, and one who knowing an invariable and customary 
charge, buys an article stored subject to this charge, impliedly 
contracts to pay. Southern Steamship Company wv. Sparks, 22 
Tex., 659; Shepardson v. Cary, 29 Wis., 34. There can be 
no public interest in use of private property, unless there is a 
blending of private investment on a public work. The public 
have then an interest in the use, co-extensive with, and as eon- 
sideration for, the franchise permission so to employ the prop- 
erty, and no further. The State v. Southern Pacifie Railroad, 
94 Tex., 124; B. B. B. & Co. R. R. v. Ferris, 26 Tex., 598; 
Watkins v. Walker, 18 Tex., 589. Payment made where the 
facts do not constitute duress, cannot be recovered though 
without consideration or illegal. The day in court which party 
eould have had to control validity of the charge by refusing 
payment, is lost by the payment. Town Council of Cahaba 
v. Burnett, 34 Ala., 405. 


Moore, Cuter Justrice.— This suit was brought in the dis- 
trict court of Galveston county, August 3, 1877, by Alexander 
II. Ladd, the appellant, against appellee, The Southern Cot- 
ton Press and Manufacturing Company, a corporation under 
the laws of Texas, carrying on the business of receiving, stor- 
ing and compressing cotton for such parties as might employ 
its services in that behalf, to recover back moneys alleged to 
have been paid by appellant at various times for charges which 
were uniformly and notoriously demanded and collected by ap- 
pellee on all cotton entrusted to it. 

The right to recover back the money thus paid, is claimed 
in the petition on the ground that upon the facts stated 
therein the property and services of appellee had been sub- 
mitted to public use and had become affected with a public 
interest; that the charges demanded by appellee were unlaw- 
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ful and without consideration, and that the payments had been 
made involuntarily and under duress. 

The appellee demurred generaliy and specially, that the 
facts stated in the petition showed that the business carried on 
by appellee was a private enterprise and occupation, and not 
a public employment; that it appeared from the petition that 
the alleged payments had not been made involuntarily or under 
duress; that the matters relied on to show duress were insufh- 
cient and too vaguely pleaded, and that it appeared from the 
petition that alarge portion of the demand sued for was barred 
by the statute of limitations. 

The demurrer was sustained, and appellant declining to 
amend, judgment was rendered for appellee. From this judg- 
ment an appeal was prosecuted, and appellants assign as error 
that the court should have overruled, instead of sustaining the 
demurrer to his petition. In support of this assignment, his 
counsel make in their brief these propositions, viz.: 

First. The petition shows that appellee had submitted its 
property and services to public use. 

1. By becoming incorporated by the legislature for the pur- 
pose of carrying on the business designated. 

2. By virtue of the nature and extent of the business. 

3. Because by combination with others in the same line of 
business, it became a virtual monopoly, the exercise of which 
enabled them to exact fictitious charges, and charges without 
consideration, as a substantial toll on nearly ell of the chief 
commodity of the state, and thereby its services and property 
became affected with a public interest. 

Second. That the charges complained of having been ut- 
terly without consideration, and involuntary or enforced pay- 
ment having been made under protest and without mutuality 
of assent necessary to a contract, were in fact made under 
duress of property. 

Are these propositions, or any one of them, applicable to the 
facts averred in appellant’s petition, and if so, should the judg- 
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ment be reversed? We will consider them in the order in 
which they are presented. 

1. Did appellee, by becoming incorporated by the legislature 
for the purpose of carrying on a warehouse and compress busj- 
ness, submit its property and services to publie use? We are 
cited to no authority tending to support this proposition, and 
we are unable to perceive any principle or reason upon which 
it can be maintained. The petition shows that appellee is a 
mere private corporation, with no privilege or franchise beyond 
that of carrying on in a corporate capacity the business in 
which it is engaged. It is by reason of the nature and char- 
acter of the business, and not from the fact that it is carried 
on by an individual or corporation, that the law holds that the 
property or services of the owner have been submitted to pub- 
lic use. 

2. The business of warehousing and compressing cotton, is 
free to every one who wishes to engage in it. No grant or 
franchise need be obtained from the state to authorize those 
desiring to do so to embark in this character of business. It 
is not one of the employments which the common law declares 
public. (Coggs v. Barnard, 2 Ld. Raym.; 2 Pars. on Con., 139; 
Story on Bail., see. 442.) Nor is it claimed to have been made so 
by statute. And we know of no authority, and none has been 
shown us, for saying that a business strictly jurés privatié will 
become juris public’, merely by reason of its extent. If the 
magnitude of a particular business is such, and the persons 
affected by it so numerous, that the interest of society demands 
that the rules and principles applicable to public employ- 
ments should be applied to it, this would have to be done by 
the legislature (if not restrained from doing so by the consti- 
tution) before a demand for such an use could be enforced by 
the courts. 

If the right to regulate property and the character of its 
employment is, by reason of its extent, and the number of per- 
sons interested in or affected by the manner or circumstances 
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of its use, as counsel for appellant forcibly declares, “ of the 
very essence of government,” the exercise of this right or 
power pertains to the legislative and not the judicial depart- 
ment. 

3. Evidently appellant does not intend to assert that ap- 
pellee, by combination with others engaged in like business, 
acquired a monopoly or “virtual monopoly” of the character 
declared by the constitution of the state to be “contrary to 
the genius of a free government,” and never to be allowed. 
(Art. 1, see. 26.) But the import of his proposition, as we 
understand it, is that appellee and others engaged in the 
same business, though this business was a legitimate and law- 
ful one, had, without any exclusive right to conduct it, by 
combination virtually acquired the exclusive control of the 
business in the city and port of Galveston, which enabled them 
“to exact fictitious charges and charges without consideration,” 
and thereby to collect “toll on nearly all the chief commodity 
of the state.” And that by reason of this fact the property 
and service employed in such business became affected with a 
_public interest. But conceding the premises, the conclusion 
sought to be deduced seems to us to be a non sequiter. 

It will readily be admitted that in many instances ecombina- 
tions may be made by parties engaged in a particular trade, or 
by those who, at the time, have the control of the market for 
some article of prime necessity, to make most unconceivable 
exactions for their services or demand a most extortionate price 
for their commodities. Dut certainly this does not change the 
nature of the employment in which they are engaged, or au- 
thorize the court to say, when the business of the parties is 
strictly private, that it has become public. If the combination 
is illegal, the parties to it will subject themselves to such pen- 
alties as the law imposes; and if the injury to society to be 
apprehended from such combinations is of a character demand- 
ing it, the legislature may, by adequate provision, regulate or 
prohibit persons from engaging in them. Nor do we say that 
there may not be instances where, by combination, or even 
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without it, some particular business, by reason of its extent 
and magnitude and the great number of persons affected by it, 
though strictly privat: juris under the common law and _pre- 
vious statutes, which may be declared publict juris by the 
legislature. This seems in effect what was held by the supreme 
court of the United States to have been done by the legislature 
of Illinois (4 Otto, 125). But as this is not the character of 
this case, we are not called upon to express an authoritative 
opinion on the point. It is sufficient for us to say that in the 
absence of legislation to that effect, a party who has not sub- 
jected his property and. services to public use by the character 
of the business in which he is engaged, does not do so by rea- 
son of combination with others in a like business, though he is 
enabled thereby to exact from those who may employ him un- 
reasonable and extortionate charges for the services rendered. 
Whether payments made under such circumstances may not be 
held to have been paid under duress, is another question to be 
considered hereafter. Nor can it justly be held that the mere 
extent and magnitude of the business changes a private charge 
for services into a toll to be regulated by law. Nor if so, that , 
the court may, in the absence of legislation upon the subject, 
substitute its judgment as to the proper amount of such toll 
for the contract of the parties. 

Sut although none of the grounds urged by appeltant in 
support of his proposition, * that appellees had submitted its 
property and services to public use,” taken severally and of 
themselves warrant his conclusion, a fair consideration of the 
argument of his counsel requires us to consider the effect, not 
only of each of the positions, standing alone, upon the business 
of appellee, but also their effect in the aggregate, in connec- 
tion with all the facts and circumstances connected with or 
relating to the business in which appellee was engaged and the 
manner in which it was conducted and carried on. 

In doing this it must be conceded, as alleged in appellant’s 


petition, that appellee and those engaged in the same business 
at the port of Galveston, with the exception of one small es. 
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tablishment capable of doing but a limited business, had com- 
bined and fixed the charges complained of; that the business 
in which appellee and his confederates were engaged was neces- 
sary to the public, in reference to the transit of cotton from 
the producer to the manufacturer and consumer; that the 
charges complained of were a common charge against all 
comers and upon every bale of cotton, and was also a charge 
demanded and enforced without consideration, a compliance 
with which was, under the circumstances, essential to the busi- 
ness life of, and the only escape from business ruin by all who 
follow the business of brokerage in cotton in the city of Gal- 
veston. 

Now, giving the fullest seope and import to these and other 
allegations made in the petition, how is it shown that appel- 
lee’s business is of a character with which the courts of the 
country have the right to interfere; or from what source, we 
ask, do they derive their authority to regulate the conditions 
and terms upon which it shall be conducted? It is not con- 
tended. by appellant, that, as ordinarily condueted, the busi- 
ness of receiving, storing, compressing and delivering cotton 
is privati juris, which those engaged in it have not the right 
to fix the rates and conditions upon which it will be condueted. 
But the argument seems to be, that, in view of the necessities 
of trade, its magnitude and effect upon the interest of the peo- 
ple throughout the state, as well as of those engaged in the 
business of appellant, it has become of like publie interest as 
other oceupations and trades which the law pronounces and 
holds to be juris publict. The conclusion sought to be 
maintained rests upon the hypothesis that whenever it is made 
to appear that any particular business is of so general public 
interest as that which the. law holds to be juris publicé, the 
courts have the power to so declare and hold it. The case of 
Munn ». Illinois, 4 Otto, 125, seems to be the anthority 
mainly relied on to support this position. We cannot regard 
this case as authority for such a doctrine. It was brought to 


enforce the statute law of the state. The conelusion to be 
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drawn from it is, as we think, that the legislature may declare 
a particular business pudblicd juris, if the facts and cireum- 
stances under which it is conducted justifies and the 
good of society requires it; but not that the court may 
so treat it in advance of legislative recognition or deela- 
ration. Whether this may be done, even by the legislature, 
without infringing upon the constitution, need not now be 
considered. Neither is it necessary for us at present to deter- 
mine whether the submission of property and service to public 
use (as there is high authority for holding) is solely dependent 
upon the fact that these engaged in such business enjoy some 
franchise, privilege or immunity from the state, or did so in 
the early days of the common law when this character was im- 
pressed upon their property or service. (Dissenting opinion 
of Fields, J., in Munn ~. Illinois, spra, and authorities cited.) 

But if it is admitted that appellee’s property and services 
were affected with a public interest, and the amount demanded 
of, and paid by appellant, was greater than what was reason- 
able, as it appears from the petition that the payments were 
made with full knowledge of all the facts and without fraud oy 
deception, unless made under duress, the amount thus paid 
cannot be recovered back, although so much as exceeds the 
reasonable value of the services rendered was paid without 
consideration. (34 Ala., 405; 7 Cush., 125; 59 N. Y.."603; 50 
Ga., 304.) 

A mere protest against a charge does not entitle the party 
who. voluntarily and without duress or compulsion pays it, to 
sue for and recover it back. (5 Cush., 115; 29 Md., 415; 25 
Ind., 261; 46 Cal., 589; 5 Kan., 412.) 

Second. It remains to inquire whether the money sued for 
was paid without consideration, involuntarily and under duress. 
There is no pretense of duress except by reason of the alleged 
combination of appellee and its confederates, to charge a larger 
amount than the services rendered were reasonably worth; and 
for the delivery of cotton which appellant says was not in fact 
actually delivered, and the agreement between appellee and its 
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confederates that they would not do business with any parties 
who should fail or refuse to pay any of their charges, or who 
should resort to the courts to controvert or dispute them. As 
the business in which appellee is engaged is open to all who 
wished to engage in it, and was not, as we have seen, affected 
with a public interest, any one engaging in it may prescribe 
the terms upon which he will transact it. All parties employ- 
ing his services, knowing his terms, would be bound by them. 
If it is lawful for a single individual engaged in other busi- 
ness to preseribe the terms upon which he will conduct it, we 
do not see how it can become unlawful by others in the same 
employment agreeing with him that they will also transact 
their business upon the same terms and conditions. (Kirkman 
v. Walker, 6 Term, 14.) 

If appellee may lawfully decline doing business for or with 
those who refuse to comply with the terms which it prescribes, 
the fact that a failure to conform to these terms would result in 
its declining in future to transact business with the party thus 
failing, cannot be held to be duress. On the other hand, if the 
terms and conditions are illegal and such as a party has no 
right to prescribe for himself or in combination with all par- 
ties engaged in like business, thereby securing a v/rtual mo- 


Da 


nopoly, we can see no better reason for saying in this than in 
the other. case that contracts entered into and business con- 
ducted for a series of years with one of the parties to such 
agreement with knowledge of it, can be held to have been 
under duress. If the combination is illegal and the terms 
prescribed by it are such as the parties have no right to de- 
mand, certainly the courts are not impotent to restrain the par- 
ties to such illegal combinations and give redress to those im- 
properly affected by it. To entitle a party voluntarily paying 
money to recover it back on the ground of duress, he must, at 
the time of such payment, be under the necessity of either 
then making the payment, or of resorting to the courts to get 
possession of property wrongfully detained, or to recover his 
liberty, or at least show that there is an apparent necessity 
13 
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for resorting to the courts for one or the other of these 
purposes. 

The petition shows that the transactions between the parties 
to this suit do not come within either of these categories. Ap- 
pellant certainly had ample time and opportunity to have had 
his day in court, before the business between him and appellee 
was closed by the last voluntary payment made by him. Not 
having complained until the late date at which this suit was 
brought, he cannot now be heard to complain. (5 Otto, 112- 
13; 4 Gill (Md), 425; 1 Ohio St., 268; 34 Md., 436; 115 
Mass., 367.) 

The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered March 26, 1880.] 





M. L. Crawrorp er At. v. S. L. Borner, Ex’r, er At. 
(Case No. 3846.) 


1. MortGacrE — Construction.— A mortgagor, tosecure an antecedent debt, 
executed a mortgage on all his lands ‘‘ unappropriated *’ in the Abner Lee 
survey. When the mortgage was executed, it appeared from the records 
of the county, that the mortgagor owned of said survey seventeen hun- 
dred and ninety-two and 61-100 acres, but he had prior thereto conveyed 
all of said survey by deed not then registered, except one hundred and 
fifty acres. In a contest between the purchaser under the mortgage and 
the owner of the interest conveyed in the unrecorded deed, there being 
no allegation of mistake, or showing a right to reform the mortgage as 
against third parties, held, thas the purchaser under the mortgage ac- 
quired title to the one hundred and fifty acres only. 


Arprat from Collin. Tried below before the Hon. Joseph 
Bledsoe. 

On the first day of March, 1876, M. L. Crawford filed his 
petition in the district court of Collin county, against W. E. 
Bonner and M. J. P. and W. C. Sickles, seeking to recover 
certain lands therein described, and set out his claim of title 
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from B. W. Musgrove, through a deed of trust and sale by order 
of the district court for probate matters. The petition alleged 
“that by said deed of trust or mortgage, said Musgrove con- 
veyed all of his interest then unappropriated, in full or in part, 
to a survey of land in Collin county, containing two-thirds of 
a league and labor, the same being the headright of Abner Lee. 
Also charged that appellees claimed title to the land through 
B. W. Musgrove, by deeds dated prior to the execution of said 
mortgage or deed of trust, not recorded, however, until after 
said deeds of trust or mortgage was recorded, and that plaintiff 
had no notice of the prior deeds. 

M. L. Crawford, joined by the other appellants, by leave of 
the court, filed an amended petition, setting up the execution 
of the deed of trust to secure the payment of a pre-existing 
note for two thousand eight hundred and sixty-five dollars; 
that afterwards, suit was filed in the district court of Hopkins 
county on said note and judgment obtained against B. W. 
Musgrove, who had subsequently died. It was alleged that 
judgment remained unpaid, and petition prayed for a deeree 
foreclosing mortgage to pay said judgment. 

W. E. Bonner died, and S. L. Bonner, his executor, was 
made a party to the suit. Defendants filed special demurrer, 
assigning ten grounds, all of which were sustained except fifth 
and tenth. Plaintiffs declining to amend, the petition was 
dismissed, and plaintiffs appealed. 

The material allegations of the petition were substantially 
as follows, viz.: That one B. W. Musgrove originally owned the 
Abner Lee headright survey of land in Collin county of two- 
thirds of a league and labor, and that on the 5th day of Septem- 
ber, A. D. 1859, being indebted to M. L. Crawford, one of the 
appellants, by note in the sum of two thousand eight hundred 
and sixty-five dollars, Musgrove, for the purpose of securing 
the payment of the same, executed on that date to Crawford 
his mortgage, with power to make sale and execute deeds with 
warranty of all the unsold balance of the Abner Lee survey 
upon default in the payment of the note, without describing 
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said land any more particularly than this: that the mortgage 
was duly recorded soen after its execution in Collin county, 
and at that time it appeared from the record of deeds in said 
county, that Musgrove then owned of that survey seventeen 
hundred and ninety-two and 61-100 acres. It was further 
alleged that at the time of the execution of the mortgage, 
Musgrove represented to Crawford that he then owned about 
eighteen hundred acres of land in the survey; that Crawford 
relied upon the representations of Musgrove as to the quantity 
of land owned by him; that Crawford had no notice or knowl- 
edge, actual or constructive, at that time nor until several years 
thereafter, that any person except Musgrove claimed any of the 
land sued for; that deeds from Musgrove, to divers persons, 
embracing all the lands except the land here sued for, were on 
record at the date of the execution of said mortgage; that it 
turned out in fact that Musgrove had sold and conveyed, in all, 
sixteen hundred and forty acres of the land sued for in this 
suit, by deeds of prior date to Crawford’s mortgage, to persons 
under whom defendants claim title; but the deeds were not 
recorded until long after the mortgage to Crawford had been 
recorded; that M. L. Crawford, Sarah E. Crawford, Charles 
W. Mores and Margaret Mores instituted suit on the note in 
the district court of Hopkins county, and obtained judgment 
for the principal, interest and costs; that afterwards Musgrove 
departed this life, and W. H. Christian was appointed his 
administrator; that a copy of that judgment and mortgage 
was presented to the administrator, allowed by him as a valid 
claim against the estate, and approved by the proper court; 
that afterwards, on the 29th day of June, A. D. 1872, the court 
ordered the land described in the mortgage, or so much thereof 
as might be necessary, to be sold to pay off the judgment and 
mortgage; that in pursuance of that order the land sued for 
in this suit was sold, purchased by M. L. Crawford, the sale 
duly confirmed by the court, and deed for same executed by 
the administrator to Crawford. 
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Richard Maltbie for appellants. 

I. When a creditor with a mortgage upon Jand has it re- 
corded without having any notice, actual or constructive, that 
third parties have a claim to said Jand, he thereby acquired a 
lien on it as against the mortgagor and those claiming under 
him. Pasch. Dig. of Laws, 835, arts. 4985, 4986; also id., 836, 
art. 4988. 

II. Where a mortgagee of land, having notice that third 
parties claim said land uncer the mortgagor, forecloses his 
mortgage without making such third persons parties to the 
foreclosure proceedings, in a suit against them to recover the 
land, their only right is either to show the invalidity of 
the mortgage or pay off the debt. 2 Jones on Mortgages, sec. 
1395; Cutter v. Jones, 52 Ill, 84, cited in U. S. Digest, vol. 2, 
new series, p. 485, see. 85; Porter v. Kilgore, 52 Iowa, 379, 
cited in U. 8. Digest, new series, vol. 3, p. 455, see. 72. 

Ill. Where a creditor has no actual nor constructive notice 
that his debtor has conveyed land that appears from the proper 
records to belong to him, and the debtor represents that said 
land still belongs to him, and it so appears from an examina- 
tion of the records, and the creditor thereupon takes a mort- 
gage on said land and has it duly recorded, he acquires a lien 
thereon as against the mortgagor and those claiming under him 
through unregistered deeds. 

-IV. The owners of a judgment and mortgage, where the 
judgment has been rendered upon a note and mortgage upon 
land given to secure the payment, have the right, in case their 
debt cannot be satisfied from any other source, to have the land 
decreed to be sold for the satisfaction thereof as against per- 
sons claiming said lands under deeds from the mortgagor of 
prior date to said mortgage that have not been registered. 
See Pasch. Dig., p. 836, art. 4988; Ayres v. Duprey, 27 Tex., 
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606-8; Grace v. Wade, 45 Tex., 522 et seg.; Grimes v. Hobson, 
46 ‘Tex., 416. 
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Throckmorton, Brown & Bro. for appellees. 

I. The mortgagor, Musgrove, having sold the land in his 
lifetime, the district court of Wood county, for probate busi- 
ness, had no jurisdiction to order the sale of the land under 
the mortgage. No title passed by the sale. Schmeltz v. 
Garey, 49 Tex., 49; Poland v. Davenport, Tex. L. J., No. 69, 
p. 293; Lockhart v. Ward, Dewey & Co., 45 Tex., 227. 

II. M. L. Crawford, as mortgagee, held as a purchaser and 
not as a creditor, and his rights are to be governed by the rules 
applicable to subsequent purchasers. Jones on Mortgages, 
sec. 458; Porter v. Green, 4 Iowa, 571; Seevers v. Delashmutt, 
11 Iowa, 174; Peerce v. Fannee, 47 Me., 507; Martin v. Jack- 
son, 27 Pa., 504; Martin v. Dryden, 1 Gil. (IIL), 187-215; 
Brown v. Tuthill, 1 G. Greene (Iowa), 193. 

Ill. The mortgage from Musgrove to Crawford, being 
given to secure an antecedent debt due from Musgrove, Craw- 
ford was not a purchaser bona pide for a valuable consideration, 
and took subject to the prior unregistered deeds of appellees, 
although he had no actual or constructive notice. Pasch. Dig., 
art. 4988; Spurlock v. Sullivan, 36 Tex., 516; Hutchison »v. 
Chapman, 37 Tex., 615; Ayres v. Duprey, 27 Tex., 593; Man. 
hattan Co. v. Evertson, 6 Paige (N. Y.), 457; Jones on Mort- 
gages, sec. 458; Dickerson v. Tillinghast, 4 Paige (N. Y.), 220. 

IV. Appellees not having been parties to the suit in which 
judgment sued upon was rendered, they are not bound by. it. 
Morrow v. Morgan, 40 Tex., 304; Byler v. Johnson, 44 Tex., 
517; Schmeltz v. Garey, 49 Tex., 49. 

VY. The mortgage from Musgrove to Crawford was for the 
interest of Musgrove in the Abner Lee survey unappropriated 
at that time, and there being one hundred and fifty acres un- 
appropriated, the mortgage attaches to no more. Burleson v. 
Burleson, 28 Tex., 414: Brown wv. Jackson, 3 Wheat., 457. 


Govu.p, AssoctarE Jusrice.—It is claimed on behalf of 
appellants, that their petition showed that they had a mort- 


gage lien on that part of the Abner Lee survey of which Mus. 
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grove, at the time he gave the mortgage, appeared from the 
records of deeds to be the owner. 

Their petition alleged the execution, in September, 1859, by 
B. W. Musgrove, of a mortgage to M. L. Crawford “on all 
the unappropriated balance of the Abner Lee headright of two- 
thirds of a league and labor of land in Collin county.” The 
further averments of the petition bearing on this question are 
thus stated in the brief of appellants: “From the record of 
deeds of said county, it then appeared that said Musgrove 
owned of said survey seventeen hundred and ninety-two and 
sixty-one one-hundredths acres, and he also represented to said 
Crawford that he then owned of said survey eighteen hundred 
acres — Crawford having no notice or knowledge to the con- 
trary. In fact, at that time said Musgrove only owned one 
hundred and fifty acres in said survey, worth not exceeding 
three dollars per acre. Defendants holding sixteen hundred 
and forty acres under deeds of prior date to said mortgage; 
but said deeds had never been registered. And said mortgage 
was for the unappropriated balance of said survey, and author- 
ized said Crawford, upon default in the payment of said note, 
to sell the same and make deeds with general warranty to the 
purchasers.” 

The court sustained exceptions to this petition seeking to 
subject to the mortgage the land before conveyed by Musgrove 
and held by defendants. One of the grounds of exception 
taken and sustained, being, that it appeared “from said peti 
tion that the mortgage was given upon the land unappropriated 
in said survey, and the land in controversy had already been 
conveyed.” Our opinion is that this ground of exception was 
properly sustained. The mortgage is not set out further than 
has been stated. In its terms it applied only to the unappro- 
priated part of the survey, and not to that part of the survey 
theretofore appropriated by sale. As described in the petition, 
the mortgage itself does not contain any terms admitting of 
the construction that it applied to all of the survey appearing 


by the records to be unappropriated. 
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The averments of the state of the records and the represen- 
tations of Musgrove, are insufticient to admit of parol evidence 
to vary the terms of the mortgage. The petition contains no 
allegation of mistake in the language of the mortgage, nor 
does it seek to reform that instrument or state a ease showing 
a right to have it reformed as against third parties. The court 
below was left to construe the mortgage according to the 
meaning of the words used by the parties, and the cireum- 
stances alleged were insuflicient to justify a construction which 
is substantially adding to the terms of the instrument. By 
construing the language of the mortgage, it must be held to 
apply to the one hundred and fifty acres of the survey then 
unappropriated, and not to land which had been theretofore 
appropriated and sold. 

This conclusion renders it unnecessary to inquire whether 
the exceptions to the petition on other grounds were rightly 
sustained or not. 

AFFIRMED. 
[Opinion delivered April 13, 1880, at Austin. ] 





W. R. Bakery. D. E. Kennepy. 
(Case No. 1212.) 


1. Depostr — DEBTor AND CREDITOR. —A general deposit with a banker 
creates, as between the bank and the depositor, simply the relation of 
debtor and creditor. 

2. Depostr —ActioN — DEBToR AND cREDITOR.—A deposited money 
with B, a banker; the amount was passed tothe credit of B on the books 
of a railway company, and a receipt therefor was given, which recited 
that the money was held “ subject to the order of C, or whom it might 
concern, being amount of money deposited with B by A to pay A’s draft 
in favor of C, which CU has not called for.”’ This arrangement was rati- 
fied by A. Afterwards the company consolidated the deposit with items 
of account due D, who received therefor in his own name bonds covering 
the whole amount. In a suit by the assignee of A against D for the 

bonds covering the amount of this deposit, held —- 
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1. That no trust existed on the part of the company for the invest- 
ment of the deposit in bonds. 

2. The company, by the transaction, was simply substituted for B, 
and subrogated to his liability. 

3. The action of the company in placing the deposit to the credit of 
D, if unauthorized, did not make D the trustee for A, or authorize A to 
pursue any particular investment made by D of the fund. 

4, A’s remedy against D, if any, was for money received and con- 
verted. 

5. A judgment against D, for the amount due on the deposit, ‘* which 
may be discharged by that amount in value of bonds of the company," 
was error in a suit brought for the recovery of the bonds. 


Apreat from Harris. Tried below before the Hon. James 
Masterson. 

Suit brought by D. E. Kennedy, appellee, against William 
Rt. Baker, appellant, for three bonds, executed by the Houston 
& Texas Central Railway Company to bearer, each for the 
sum of $1,000; and asking that his title to the bonds be 
established, and for possession, or in the alternative for their 
value. 

Plaintiff's first amended original petition, filed October 31, 
1879, alleged, in substance, that in March, 1871, Thomas M. 
Shirley deposited with one H. K. White $1,500 in gold; that 
on the 26th day of November, 1873, White paid over to the 
Ifouston & Texas Central Railway Company, for Shirley, that 
amount, the defendant (Baker) receiving the same, as vice 
president of the company; that the gold was converted to cur- 
reney, making $1,657.50, and placed in suspense account on 
the books of the company; that Shirley ratified this payment 
made by White to the company and released White; that on 
the 20th day of March, 1877, Baker, then an officer of the 
company, without any consideration and with full notice of 
Shirley’s ownership of said fund and credit, induced the com- 
pany to balance the account by giving him a note for the same, 
including the interest up to that date, which amounted, princi- 
pal and interest, to $2,417.50; that Baker afterwards surren- 
dered this note to the company and took the company’s bonds 
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for it, with claims of his own against the company; that all 
bonds he received from the company were of the class known 
as the Ilouston & Texas Central income and indemnity 
mortgage bonds; that each bond was for the sum of $1,000; 
that Shirley afterwards demanded of Baker the bonds he had 
exchanged the note for, when Baker, though admitting 
Shirley’s ownership, declined to deliver them; that Shirley 
then assigned to Kennedy the three bonds sued for and any 
and all claims and interest that he had in or to said bonds. 

On the 12th of October, 1879, the defendant below filed a 
general denial. 

Upon this pleading and the evidence adduced, the court be- 
low gave a judgment in favor of appellee for the sum of 
$2,858.98. 


The plaintiff below entered a remitter of $23. 

On November 3, 1879, W. Rt. Baker filed a motion for a new 
trial, on the ground that the judgment of the court was con- 
trary to law and the evidence. 

The defendant offered no evidence, and there appeared to be 
no dispute about the facts. On March 11,1871, T. M. Shirley 
deposited $1,500 gold with H. K. White, a banker, to pay a 
draft given to Wasson. Wasson afterwards refused to take 
the money. White used the money in his business, and in No- 
vember, 1873, in settling a judgment he had against the Hous- 
ton & Texas Central Railway Company, allowed as a credit 
thereon, $1,657.50, being the eurreney value of the $1,500 
gold, and a receipt was given to him by the company as for a 
deposit of $1,500 gold, “ subject to order of W. B. Wasson, or 
whom it might concern, being amount of money deposited 
with him by T. M. Shirley to pay Shirley’s draft in favor of 
W. B. Wasson, which Wasson has not called for.” This 
arrangement was afterwards ratified by Shirley. 

That amount ($1,657.50 currency) was credited on the 
books of the company to “suspense account,” and so stood 
until March 20, 1877, when the company executed to Baker 


a and 


its note for the $1,657.50, with interest added to that date, 
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making $2,417.17. In July, 1877, in a settlement between 
Baker and the railroad company, the note for $2,417.17 and 
other items of indebtedness due Baker, were consolidated in 
one entry, aggregating over $100,000, and for the whole, Baker 
received certificates for bonds, which, at a later date, were 
taken up and bonds delivered to him of the issue described in 
plaintiff’s petition. The $2,417.17 note was not represented 
by any particular bonds. 

The bonds received by Baker were part of a large issue, the 
only distinguishing mark or feature about any of which was 
the number of the bond. 

On August 8, 1879, Shirley executed to appellee, D. E. Ken- 
nedy, for $1,000 cash paid, a transfer for three one thousand 
dollar “income and indemnity mortgage bonds ” of the Hous- 
ton & Texas Central Railway Company. The numbers of the 
three bonds were not given. 


E.. P. Mill for appellant.— The point presented is funda- 
mental to the case. The plaintiff sues for specific property 
(three bonds), and his right to recover judgment in any form 
is dependent upon his proving title in himself to the property 
sued for. 

The deposit ($1,500 gold) made by Shirley with White, a 
banker, and the use of the money by the latter in his business, 
constituted the relation of creditor and debtor between Shirley 
and White. The receipt by the railroad company from White 
of the $1,657.50 (the value in currency of the $1,500 gold); 
the terms of the receipt given by the company to White; the 
entry of the amount on the books of the company to * suspense 
account,” and the subsequent assent of Shirley to this arrange- 
ment, may have given rise in legal effect to an undertaking by 
the company to pay the amount so received to Shirley, upon 
which undertaking Shirley might have recovered of the com- 
pany, in an action for money had and received, but no right or 
title to the specific money paid vested in Shirley. This would 
be so, even if actual money had passed from White to the 
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company, whereas here, in fact, no money passed, but the 
amount was simply allowed as a credit on a judgment of White 
against the company. Shirley then, having no title or right to 
the specific money, could not maintain an action therefor 
against the company nor against appellant Baker (with whom 
the company, whether by mistake or otherwise, settled the 
amount of the credit in a note, and afterwards in bonds). 

This proposition would be sound even though particular 
bonds had been issued to Baker in satisfaction of the credit, 
whereas, in fact, all Baker’s credits were consolidated with this 
amount in one entry, aggregating over $100,000, and for the 
whole sum one thousand dollar bonds were delivered to him 
out of a large issue, of which the only feature or mark dis- 
tinguishing one bond from another is the number of the bond; 
and furthermore, all the bonds delivered to Baker were one 
thousand dollar bonds, and the sum in question amounts, with 
interest, to less than the face or the value of three bonds. 


A, I. Masterson for appellee. 

I. When White made the payment to the Texas Central 
Railway Company for Thos. M. Shirley, the sempeny held the 
money in trust for oer Story’s Equity, vol. 2, sees. 1041, 
1196; 10 Kent, 336; Perry on Trusts, see. 259. 

II. The railway company did abuse the trust by putting the 
trust fund in the name and under the control of W. R. Baker, 
by him giving a note for the same. Wetherford v. Boon, 17 
Tex., 146-7; Merriman v. Russell, 39 Tex., 285; 4 Kent, 335; 
Perry on Trusts, sees. 14, 217, 241, 835; Story’s Equity, see. 
1219; Parsons on Contracts, vol. 1, p. 123. 

IIT. Had the appellant taken from the Houston & Texas 
Central Railway Company one bond for $100,000, the appellee 
could have claimed the whole bond thus wrongfully mingled; 
but as he divided it into ten parts, the appellee had only a 
claim to so much of it, or such parts of it, as would protect 
the mingled trust fund belonging to appellee as assignee of 
Shirley. The appellant mingled this trust fund with his own 
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claims against the Central Railway Company, and received 
$100,000, in ten bonds, for the same. The appellee recovered 
a moneyed judgment in the court below for the amount only 
of the mingled trust fund, and not for any part of appellant’s 
property. Perry on Trusts, sec. 447. 

LV. Appellee, as assignee of Thos. M. Shirley, had the same 
rights and claims that Shirley had. Story’s Equity, sec. 1040. 


Bonner, Associate Justice.—The $1,500 deposited by 
Shirley, the assignor of appellee Kennedy, with White, a 
banker, seems to have beena general and not a special deposit, 
and as such, created between Shirley and White simply the 
relation of creditor and debtor. Duncan v. Magette, 25 Tex., 
248. 

This amount was subsequently passed to the credit of White 
on the books of the company, and a receipt given to him reciting 
that the same was held “ subject to order of W. B. Wasson, or 
whom it might concern, being amount of money deposited 
with White by T. M. Shirley to pay said Shirley’s draft in favor 
of W. bB. Wasson, which Wasson has not ealled for.” 

This arrangement was afterwards ratified by Shirley. 

This did not create upon the part of the company a trust in 
favor of Shirley, that the money should be invested for him in 
the bonds of the company, but the latter was simply substituted 
for White, and became responsible to hold the amount, sub- 
ject to the demand of Wasson, or if this demand should be 
satisfied otherwise by Shirley, then to hold it subject to his 
demand. 

The subsequent action upon the part of the company in 
placing this amount asa credit on the account of appellant 
Baker, with them, if unauthorized, rendered the company 
liable to the true owner, but did not create any privity of con- 
tract between Shirley and Baker, or make Baker such trustee 
of Shirley as that any investments which might be made with 
the money would enure to the use and benefit of Shirley. If 
it created any liability on the part of Baker to Shirley, it was 
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at most a right of action for money had and received, or con- 
verted to his use and benefit. 

The subsequent offer by Baker to deliver certain bonds to 
Shirley was conditional, and it not being accepted, was not 
binding as a contract upon either. 

Under the evidence presented by the record, the suit could 
not be maintained for the recovery of specific bonds. 

Can it, under the pleadings, be maintained for the value of 
the bonds as damages? 

The case as made, both by the evidence and the brief. of 
counsel for appellee, is that the assignment from Shirley to 
appellee Kennedy was of three bonds of the company, and the 
pleading of Kennedy was evidently based upon the theory that 
his right of action was for the bonds themselves. 

If he had the superior right to the bonds, he was entitled to 
them or their value; er if he had sued as his cause of action 
for money had and received, or converted by Baker, and the 
evidence had sustained his claim, then he was entitled to the 
amount of money thus obtained by Baker, with interest. 

The judgment is for the sum of $2,858.98, which could be 





discharged by that amount in value in bonds of the company. 

We do not think that the judgment responds to the case, as 
made by the pleadings and the evidence, and the same is 
reversed and the cause remanded. 


RevVERSED AND REMANDED. 


[Opinion delivered March 20, 1880.] 












Gatvesron, H. & S. A. R. R. Co. vy. Par. Devanunry. 





(Case No. 860.) 





1. Ramuway company — Damaces.— A railway company is not liable to its 
employes as an insurer for injuries caused by defective implements it may 
furnish them, if all proper precautions be taken to see that they are 

reasonably safe and strong. 
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2. NEGLIGENCE.— Negligence in a corporation in the performance of its duty 
to its employes to furnish them safe and suitable implements, is a fact to 
be established for the jury. But when the injury complained of is traced 
to defective implements furnished by the master, whether any further 
evidence of negligence is necessary, until it is shown by the master that 
reasonable care was exercised in their selection, gure ? 


~~ 


4. Practice.— To require a reversal of a judgment in the supreme court be- 
cause of error in a charge, it must be a material error to the prejudice of 
the party complaining of it. When it is manifest that an erroneous charge 
operated no injury, or where no other conclusion than that arrived at by 
the jury can be legitimately deduced from the facts, the supreme court 
will refuse to reverse the judgment. 

4. Pracrice.— A party who made no complaint of a charge at the trial, but 

apparently acquiesced in it, should be required to make a more conclu- 

sive showing that his rights had been prejudiced by it, than would be 
required of one who exercised vigilance in protecting his interests, and 
objected at the right time. 


Apreat from Harris. Tried below before the Hon. James 
Masterson. 
The opinion states the facts. 


E. P. Hill for appellant. 

I. The charges complcined of by appellant put the em- 
ployer in the relation of an insurer or guarantor of the servant 
against injury, whereas the true and universally recognized 
principle is, that he is bound only to exercise reasonable and 
ordinary care in providing materials to do the work required, 
and can be held liable to the servant only when negligence 
ean be properly imputed to him in failing to exercise such 
eare. No such rule of law as that announced in the charges is 
applied in the case even of injury to passengers. (Cooley on 
Torts, note 1, p. 557.) The charges complained of are not 
qualified or corrected by the subsequent charge quoted by 
appellee’s counsel, as follows: “If the proof satisfy you that 
defendant furnished sound rope, or rope reasonably fit for the 
work it was applied to, find for defendant; or, if plaintiff had 
equal opportunity to ascertain the condition of soundness or 
unsoundness of the rope that defendant had, then plaintiff 
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cannot recover.” 


The first clause of this charge, so far from 
qualifying or correcting the error of the others, persists 
therein, and, taken in connection with them. holds the defend- 


ant as bound absolutely and at all events to furnish a sound 


) 
rope. The second clause relates entirely to a distinct issue in 
the case, viz.: whether plaintiff (appellee) had equal means of 
knowing, or did know, the condition of the rope. 

If. The complaint of appellant is not that the charges were 
“indefinite or incomplete,” but that the law as therein stated 
by the court is positive error. 

The rule is well settled that where there is no error in the 
charge as given, but the complaint is that it was not sufficiently 
comprehensive, or that the law of the case was not fully given, 
or did not embrace the whole law applicable to the case, then 
the “indefinite or incomplete” matter should be supplied by 
asking instructions, but it is otherwise where, as in this case, the 
charge given is erroneons. Appellant’s third assignment of 
error is, “ The court erred in overruling the motion for a new 
trial,” and the grounds of the motion are: “ First, because the 
verdict of the jury is contrary to the law and evidenc2. Second, 
because the verdict of the jury is contrary to the charge of the 
court, as applied to the facts in evidence, and because the 
charge is erroneous.” 

IIIf. This case was tried and appealed before the adoption of 
the new rules by this court, and however it may be now, an 
assignment “that the verdict is contrary to the law and evi- 
dence” was always, before the adoption of the new rules, re- 
garded and treated as sufficient. In case of Flanagan v. Bog- 
gess, 46 Tex., 334, cited by counsel for appellee, the assignment 
was “ that the court erred in its charge.” So in Trammell v. 
McDade, 29 Tex., 362, an assignment of that character was 
said to be an imperfect compliance with the law, but in the 
same case an assignment “that the verdict is contrary to the 
law and evidence” 


was treated and considered by the court as 
sufficient. 
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M. Looscan for appellee. 

I. The charges of the court, as assigned as error by appel- 
lant, contain correct propositions of law. IL. & T. C. RR. W. 
Co. v. C. J. Dunham, 49 Tex., 181; I. & G. N. R. KR. Co. wv. T. 
Doyle, 49 Tex., 190; Wood’s Master and Servant, sees. 377 
and 406; Perry v. Rickets, 55 IIl., 234; Chicago v. Swett, 45 
Ill., 201; Imlor v. C. KR. R. Co., 52 Ill., 401; C. R. R. Co. wv. 
Jackson, 55 Ill., 492; C. R. R. Co. v. Harney, 28 Ind., 28; 
Gibson v. Pacitie R. R. Co., 46 Mo., 163; Coombs v. New Bed- 
ford Cord Co., 102 Mass., 572; Quaid v. Cornwall ef al., 18 
Bush (Ky.), 601; Leonard v. Collins, 70 N. Y., 90; Boree 
Stone Co. v. Kraft, 31 Ohio St., 287; Hough v. Texas Pacific 
Kh. R. Co., Central L. J., Feb. 6, 1880. 

II. If that portion of the charge, specified in first and 
second assignment, be objectionable, the same was qualified and 
corrected by a-subsequent portion (2d subdivision) of the 
charge, and appellant sustained no injury thereby. The court 
charged: “If the proof satisfy you that defendant furnished 
sound rope, or rope reasonably fit for the work it was applied 
to, find for defendant; or, if plaintiff had equal opportunity 
to ascertain the condition of soundness or unsoundness of the 
rope that defendant had, then plaintiff cannot recover.” 

III. If the charge as given was too indefinite or inecom- 
plete (which we deny), defendant should have excepted to the 
charge, and asked for additional charges. Tall v. O'Malley, 
49 Tex., 73; Johnson v. Blount, 48 Tex., 43. 


Goutp, Associate Justice.— This is a suit brought to the 
July term, 1875, of the district court of Harris county, by Pat. 
Delahunty, appellee, against the Galveston, Harrisburg & San 
Antonio Railway Company, appellant, for damages because of 
personal injuries alleged to have been sustained by him, with- 
out any fault on his part, while in the employ of appellant, 
resulting from the supplying to him by appellant of unsuitable 
and unsafe machinery or appliances to work with, to wit: a 
rotten or unsound rope, the unsafe or defective condition of 
14 
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which rope he did not know, nor had he any means whatever 
of knowing; that appellant was guilty of gross and willful 
negligence in furnishing him with such insuflicient appliances; 
that it knew of such defect, or could have known of it by the 
exercise of ordinary care; and from subjecting appellee to 
dangerous risks not incident to his employment. 

The leading or principal facts showing the cifcumstances 
under which the injury was received may be thus stated: 

On the 21st of February, 1875, Patrick Delahunty, who was 
in the employ of the Galveston, Harrisburg & San Antonio 
Railway Company as a section foreman, was, in the discharge 
of his duties, with the road master (Norway) and other em- 
ployes, engaged in replacing upon the track a box ear, which 
had run off the day previous. They seta couple of skids under 
the car, with the ends resting on the rails; then fixed a rope 
around the car, and using a block and fall, or tackle, with one 
end of the rope attached to the stump of a tree and the other 
to a flat car attached to an engine, which furnished the motive 
power, had “raised the car up gradually on the under side 
until it brought it on a level,” and “the upper side had been 
brought up until it just leaned over on its edge.” In this 
operation over one hundred feet of the rope had been pulled 
out. With the car in this position, the road master, who 
appears to have been directing the work, put Delahunty and 
others to level a place under the car for crib work, to block it 
up, and while doing this, the rope broke and the car came 
down on Delahunty, and he was severely injured. The rope 
was one previously used in digging wells, and was used on this 
occasion by direction of the road master. There was testimony 
tending to show that it was worn, and not very good. It was 
in evidence that it was customary in raising cars to use a der. 
rick, but that on the defendant’s road they always used block 
and tackle. No evidence was introduced on behalf of defend- 
ant, and for the purposes of this opinion, it is not necessary to 
state the evidence further. 

The following is the charge as a whole: 
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“1. That it is the duty of an employer to provide sound 
material with which to do the work required of the employe, 
and the failure to provide such, when an injury results from 
supplying unsound material, renders the employer liable in 
damages to the employe injured. If the proof satisfy you 
that plaintiff was in the employ of defendant, and tiat defend- 
ant furnished and supplied plaintiff a rope for the work 
required of plaintiff, which was rotten or unsound, and if the 
accident was the direct result of using the rope, then find for 
plaintiff such actual pecuniary damages as plaintiff has estab- 
lished, considering the nature of the injuries received. 

“2. If the proof satisfy you that defendant furnished sound 
rope, or rope reasonably fit for the work it was applied to, find 
for defendant. Or if plaintiff had equal opportunity to ascer- 
tain the condition of soundness or unsoundness of the rope 
that defendant had, then plaintiff cannot recover. 


“oO 


3. Punitory damages cannot be allowed in this case, but if 
liable under the law and evidence, it is liable for actual com- 
pensatory damages, and in estimating damages, the loss of time 
and the permanent character of the injuries, if of that nature, 
are to be considered.” 

No charges were asked on behalf of defendant, nor does it 
otherwise appear that he in any manner called the attention of 
the court to the part of the charge now objected to. In his 
mofion for new trial he complains that the charge was erro- 
neous, but does not specify in what particular. In this court 
he assigns error, embracing the entire first paragraph of the 
charge, and complains that it is erroneous because “ it puts the 
employer in the relation of an insurer or guarantor of the ser- 
vant against injury, whereas the true and universally recog- 
nized principle is that he is bound only to exercise reasonable 
and ordinary care in providing materials to do the work re- 
quired, and can be held liable to the servant only when negli- 
gence can be properly imputed to him in failing to exercise 
such care.” 

The corporation is certainly not liable to its employes as an 
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insurer against injuries, nor for injuries caused by defective 
implements, if all proper preeautions were taken to sce that 
they were reasonably safe and strong. R. Rt. Co. v. Doyle, 49 
Tex., 198; R. R. Co. v. Dunham, 49 Tex., 181; Cooley on 
Torts, 557. 

Negligence in the corporation in the performance of its duty 
to its employes to furnish them safe and suitable implements, 
is a fact to be established. Cooley on Torts, ch. 21. 

But if the injury to an employe be traced to defective 
implements furnished by the master, it is far from clear that 
any further evidence of negligence is necessary, until the 
master makes some showing that reasonable care had been 
taken in their selection. Cooley on Torts, 661-4. See, also, 
Piggot v. Eastern Counties Railway Co., 54 Eng. Com. Law, 
229. 

1 Negligence, however, is ordinarily a question of fact for the 
i jury,/and we are not prepared to say that the court did not err 
\ in its charge in withdrawing that issue from the jury. T. & 
4 P. W. W. Co. v. Murphy, 46 Tex., 356. 

sut to require a reversal in this court because of error in the 
i charge, it must be a material error to the prejudice of the 
party complaining of it. Id., 363. 

| Where it is manifest that the erroneous charge operated no 
i injury, as where no other conclusion than that arrived at by 
| the jury can be legitimately deduced from the facts, this court 
will refuse to reverse the judgment. McLane v. Rogers, 42 
Tex., 220; Mercer v. Hill, 2 Tex., 287; Lea ». Hernandez, 10 
Tex., 137; Howell v. Nutt, 12 Tex., 266; Hubby wv. Stokes, 
22 Tex., 220; Sypert v. MeGowen, 28 Tex., 635; Allbright 
v. Corley, 40 Tex., 112; Carter v. Eames, 44 Tex., 548; Will- 
iams v. Conger, 49 Tex., 622; Erwin v. Bowman, 51 Tex., 514. 
i Such is the rule, although the appellant may have done all 
in his power at the trial to prevent the court from committing 
the error, and to have it eorrected in that court. It would 
seem reasonable that a party who made no complaint of the 
charge at the trial, but apparently acquiesced in the law as 
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given in the charge by the court, should be required to make 
a stronger showing that the charge ‘operated to his prejudice, 
than is required of one who objected at the right time. Hol- 
linsworth v. Holhousen, 17 Tex., 47. But be that as it may, 
our opinion is, that under the evidence the jury could have 
come to no other conclusion than that the injury, if it was the 
result of using unsound rope furnished by defendant, was 
caused by the negligence of defendant. The defendant intro- 
duced no evidence whatever tending to show what precautions, 
if any, were taken by it to secure good and safe appliances for 
the use of its employes. The evidence fails to point to any 
diligence exercised by the company in the discharge of its 
duty. If the jury found the injury to be the direct result of 
a defective rope furnished by defendant, we do not see, under 
the evidence, that they could have found that there was no 
negligence in requiring of its employes such work with such 
appliances. If there was error in the charge, it did not operate 
to appellant’s prejudice. In regard to other errors assigned, 
itis believed to be unnecessary to say more than that we find 
none justifying a reversal of the judgment. 
The judgment is affirmed. AFFIRMED. 
{Opinion delivered March 26, 1880.] 
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Tuomas FE. Byrnes er av. v. W. A. Morris er At. 
(Case No. 4961.) 

1. Evipence.—See opinion for statement of a witness, held to be properly 
excluded by the court, because the same was argumentative, and a con- 
clusion of the witness. 

2. Trusts — PurcHAsER.— One who bids «pon land ata sheriff ’s sale under 
an agreement with the judgment creditor that the purchase shall be for 
the creditor, holds the title in trust for him, though the deed be made in 
the name of the bidder. 
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3. EsrorreL — Purcnaser— Trusts. —A bidder who, under such cir- 


. cumstances, receives a conveyance in his own name, cannot plead an 
estoppel against the judgment creditor who afterwards has the same 
land again sold under an alias execution, issued on the same judgment. 
The rights of the bidder. if any, having accrued before the second sale, 
he was not thereby induced to change his former condition, or incur 
additional liability. 

4. ASSIGNMENTS OF ERROR — PRACTICE IN SUPREME CoURT.— When an 
assignment of errors indicates no particular charge or ruling of the lower 
court upon instructions which are complained of, but refers in general 
terms to ‘‘ the several charges *’ refused, and ‘Seach several charge and 
instruction given,”’ and on reference to them they are found to be nu- 
merous, they will not be reviewed unless the right and justice of the 
case may seem to demand it. 

5. Same.— Each error relied on, particularly assigned separately, or appro- 
priately grouped, if several present the same point, should be followed by 
the statement from the record as required by the rules of court. 


Error from Montague. Tried below before the Hon. J. A. 
Carroll. 

On the 1ith day of August, 1877, W.C. O. Driseal brought 
trespass to try title against the defendants in error, in the dis- 
trict court of Montague county, to recover one thousand nine 
hundred and thirty acres of land, a part of the I. Escobar 
survey. 

The plaintiff set forth his title specially, alleging in sub- 
stance that in August, 1873, he recovered a judgment against 
S. S. Munger in the district court of Harris county, Texas, for 
the sum of $831.16 gold; that in December, 1874, lie procured 
to be issued on that judgment an @/ias execution to Montague 
county, by virtue of which the land was sold in March, 1875; 
that a short time prior to the sale he employed the defendant 
W. A. Morris to attend the sale and buy the land for him; that 
for a reasonable consideration Morris agreed to do this, and 
that Morris did attend the sale and purchase the land for 
plaintiff; that long after the sale Morris, in violation of the 
trust reposed in him by plaintiff, procured the sheriff of Mon- 
tague county to make the deed to the land to him, Morris; 
that the other defendants obtained whatever title they had from 
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Morris, with a full knowledge of plaintiff’s claim to the land, 
and without paying value. 

The defendants answered not guilty, improvements in good 
faith by all the defendants except Morris and Davis, and denied 
the agreement between plaintiff and Morris as set out by 
plaintiff. They alleged that a short time before the sale of the 
land in March, 1875, Morris agreed with plaintiff to attend the 
sale and buy the land, and if the plaintiff, in a reasonable time 
thereafter, paid the cost of the sale, that Morris would have the 
deed made to plaintiff; that in accordance with this agreement 
Morris did attend the sale and bought the land in for him- 
self, and that after plaintiff was notified of the sale he refused 
to comply with the bid, and Morris then had the deed made in 
his own name. In several amendments the defendants further 
alleged that the plaintiff had waived whatever right he might 
have acquired by the sale, and had procured a second sale of 
the land under another execution upon the same judgment at 
which he purchased the land. 

In reply to this, the plaintiff alleged he never intended to 
abandon his right to the land, but believing the first sale was 
irregular, because made on a legal holiday, he had procured the 
second sale to be made alone for the purpose of curing this 
supposed defect. At the June term, 1878, the case was tried 
and resulted in verdict for defendants, and the court granted 
plaintiff a new trial. Another trial was had at the October 
term, 1878, and again resulted in a verdict for defendants. 
After which, the plaintiff W. C. O. Driscal died without hav- 
ing perfected an appeal, and the plaintiffs in error having been 
appointed his executors, brought the case up by writ of error. 

The court, in the subdivisions three and four of instructions 
to the jury, charged them, in substance, that if they believed 
any such contract as that alleged by defendants in their 
answers (but setting forth the terms of the agreement in full), 
had been made between plaintiff and the defendant Morris, and 
that plaintiff failed to comply with his part of said contract, 
then they would find for defendants. To this charge the plaint- 
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iff excepted, because the same was not called for by any issue 
in the ease, and was not the law of the case, and was calculated 
to confuse and mislead the jury. 

The record is quite voluminous; it is sufficient, in view of 
the opinion, to say that the evidence did not sustain the aver- 
ments regarding the contract, set up by Morris. 

Grigsby & Willis and C. C. & C. L. Potter for plaintiffs 
in error. 

I. The purchase at the first sale was the purchase of plaint- 
iff, and defendant Morris incurred no liability for the payment 
of the bid or cost. Story on Agency, 5th ed., p. 261. 

II. If plaintiff failed to comply with his bid at said first sale, 
then there was no sale, and the officer should have resold the 
land, or returned the execution not satisfied, and the second 
sale would have passed title to plaintiff. Pasch. Dig., art. 
3787; Revised Statutes, art. 2322. 

III. When an agent seeks to hold property acquired by vir- 
tue of his agency, upon the ground that the principal had 
abandoned his right to the same, or had, by aets, ratified the 
conduct of the agent with reference thereto, it must appear 
that the acts of the principal, relied on to show such abandon- 
ment or ratification, were done by the principal with a full 
knowledge of both the law and the facts concerning the same. 
And in this ease the jury should have been informed by the 
court upon whom was the burden of showing the alleged 
abandonment or ratification, 2nd what would constitute a legal 
ratification of the acts of Morris by plaintiff. Commercial 
Bank v. Jones, 18 Tex., 827; Reese v. Medlock, 27 Tex., 124; 
Smith v. Sublett, 28 Tex., 172; Vineent v. Rather, 32 Tex., 
91; 2 Washburn on Real Property, 483-509; Story on Con- 
tracts, 160; Story on Agency, 90, 239. 

IV. It is error in the court to submit to the jury an instrue- 
tion upon a defense set up by defendants in their pleadings, 
but in support of which there was no testimony. MceGreal ». 
Wilson, 9 Tex., 426; Earle v. Thompson, 14 Tex., 583; Austin 
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v. Talk, 20 Tex., 164; Andrews v. Smithwick, 20 Tex., 118; 
Hutchins v. Masterson, 46 Tex., 553; Cravens v. Wilson, 48 
Tex., 343. 


Stephens & Matlock and W. O. Davis for defendants in 
error. 

I. The contract between W.C. O. Driseal and W. A. Morris, 
as alleged in appellees’ amended answer, was in substance the 
contract that the law would imply, or the jury were authorized 
to find from the correspondence that had taken place between 
them and the circumstances that surrounded them. 

IL. The gist of the amended answer is, the land was knocked 
off to defendant Morris at the sheriff’s sale, and the deed ade 
to him upon his compliance with the bid, and plaintiff after- 
wards waived, abandoned and forfeited all claim to the lard by 
virtue of the sale, the contract between the parties being mere 
matter of inducement which need not be precisely proved as 
alleged. Sayles’ Pleading, see. 14. 

III. The fourth and fifth assignments should be disre- 
garded, because no motion asking for a new trial for the rea- 
sons set forth in said assignments was filed in the court below, 
all that part of the motion in which the verdict was complained 
of being void for uncertainty. The only complaint of the 
verdict in the motion for new trial is as follows: Third. “The 
verdict of the jury is contrary to, and not supported by, the 
law and the evidenee in the ease.” Rules of District Court, 
No. 67; Foster v. Smith, 1 Tex., 70; Tarpley v. Poage, 2 Tex., 
152; Hillebrant v. Brewer, 6 Tex., 51; Cotton v. State, 29 Tex., 
187. 

IV. The plaintiff in his petitions deraigned title to the land 
in dispute through the sheriff’s sale of March 2, 1875, and not 
through the seeond sale, and could not, upon the trial, avail 
himself of any right acquired through the second sale. 


Bonner, Assoctate Justice.—So mueh of the answer of 
witness Masterson, in which he says that he knew that Driseal, 
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plaintiff below, had not abandoned the first sheriff’s sale of 
the land made on Mareh 2, 1875, because of his “ whole course 
of conduct in regard thereto, and especially by his indigna- 
tion at the perfidy of W. A. Morris, his agent, in trying to 
keep the land after buying it in for him as per agreement,” 
was subject to objection, as being but the conclusion of the 
witness and argumentative, and it was not error in the court to 
reject the same. 

The pleadings of plaintiff Driscal were sufficient to en- 
title him to recover upon his title derived through the second 
sheriff’s sale, if the first was invalid because made upon a legal 
holiday. 

The validity, however, of the first sale was not put in issue 
by Munger, the defendant in execution, and who is not a party 
to this suit, and therefore the rights of the present parties will 
be decided upon the facts connected with the first sale. It is 
not disputed, even by the testimony of defendant Morris him. 
self, but that he bid in the land for Driseal, and it was thus 
understood by the deputy sheriff who made the sale. 

This purchase then enured to the benefit of Driscal, and the 
title of Morris was held in trust for him. Morris sought to 
avoid this, by alleging substantially that a short time before 
the sale of the land in March, 1875, he, Morris, agreed with 
Driseal to attend the sale and buy the land, and jf Driscal 
within a reasonable time thereafter paid the cost of the sale, 
that Morris would have the deed made to him. That in accord- 
ance with this agreement Morris did attend the sale, and bid 
in the land, and that after Driscal was notified of the sale he 
refused to comply with the bid, and Morris then had the deed 
made in his own name. In several amendments, Morris fur- 
ther alleged that Driscal had waived whatever right he might 
have acquired by said sale, and had procured a second sale of 
the land under another execution upon the same judgment at 
which he purchased the land. 

In reply to this, Driscal alleged he never intended to aban- 
don his right to said land, but believing that the first sale was 
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irregular because made on a legal holiday, he had procured the 
second sale to be made for the purpose of curing this supposed 
defect. 

The testimony did not sustain the above allegations made by 
Morris to defeat the rights of Driseal. That most directly 
bearing upon it was a communication made to Masterson, 
attorney for Driseal, by Morris himself, several weeks after the 
sale, in which he states: “I wrote to you nearly a month ago 
in regard to the sale of the Eseabar land on an execution 
against 8. 8S. Munger, and cannot hear from you. I would 
like an early reply as to what you are going to do, and if you 
are not going to take the land, I will pay the money and take 
it myself. The sheriff is hurrying me up as he is compelled 
to make return of the execution.” 

Under the facts as thus disclosed by the record, there was 
error calculated to mislead the jury in subdivisions three and 
four of the charge of the learned judge below, in which he 
submitted to the jury the above issue raised by the pleadings 
of defendant Morris, but which he failed to sustain by evi- 
dence. MeGreal v. Wilson, 9 Tex., 426; Earle v. Thompson, 
14 Tex., 583; Austin v. Talk, 20 Tex., 164; Andrews v. Smith- 
wick, 20 Tex., 118; Ilutchins ». Masterson, 46 Tex., 553; 
Cravens v. Wilson, 48 Tex., 343. 

Under the testimony, the fact that Driseal had the land sold 
the second time under another execution, did not, as between 
the parties to this suit, create an estoppel against him in favor 
of Morris. The rights of Morris, if any, acerued before this 
second sale, and he was not thereby induced to change his for- 
mer condition, or incur any additional liability. Love v. Bar- 
ber, 17 Tex., 312; Burleson v. Burleson, 28 Tex., 415; Pickard 
v. Sears, 33 Eng. C. L. R., 117. 

If, under the testimony, the rights of Morris had depended 
upon the abandonment by Driscal of the first sale, then the issu- 
ance of the second execution and the sale thereunder, if not ex- 
plained, might have been a circumstance tending to show such 
abandonment, but was not sufficient to create an estoppel. 











Byrnes v. Morris. [Austin Term, 





Opinion of the court. 





Defendant Morris excepts to the second assigned error 
because too general and indefinite. 

This alleged error is as follows: “The court erred in re- 
fusing to give plaintiff’s written instructions to the jury on 
the trial of this cause, which said instructions were numbered 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11, as shown by his bill of excep- 
tion number 1.” 

Bill of exception number 1 merely recites that plaintiff 
requested the court to give to the jury these instructions, 
which the court declined to do, and to which plaintiff excepted. 

This assignment does not so definitely specify under the 
statute and rules of the court, the errors relied upon, as that 
the plaintiffs in error can demand, as a matter of right, that 
we pass upon them. Pasch. Dig., art. 1591; R. S., art. 1037; 
Rules 24, 25, 26; Pearson v. Flanagan, 52 Tex., 266. 

The present rules upon this subject are but the enunciation 
substantially of former repeated decisions of this court. Fisk 
v. Wilson, 15 Tex., 435; Howard v. Colquhoun, 28 Tex., 134; 
Ellis v. McKinley, 33 Tex., 675; Wright v. Hays, 34 Tex., 253: 
Lumpkin v. Merrill, 46 Tex., 51; Atcheson v. Hutchinson, 51 
Tex., 223; Clements v. Hearne, 45 Tex., 415. 

The rule of practice followed by this court, is that laid down 
in the above ease of Fisk 7 Wilson, in whieh it is said that 
“where the assignment of errors indicates no particulur charge 
or ruling of the court upon instruction which is complained 
of, but refers in general terms to ‘the several charges’ refused, 
and ‘each several charge and instruction given;’ and on refer- 
ence to them they are found to be numerous, this court will 
not deem it necessary to review them, unless the right and jus- 
tice of the case may seem to demand it. * * * The ob- 
ject of assigning errors is to point the court and the adverse 
party to the particular ruling or ground of error on which the 
party intends to rely for reversing the judgment.” 15 Tex., 
435. 

Each error relied upon, thus particularly assigned separately, 
or appropriately grouped if several present the same. point, 
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should, under the rules, be followed by the proper statement 
from the record. 

As the judgment will be reversed for the error in the charge 
shown in a previous part of the opinion, we do not think 
proper to exercise our discretion to see whether there are fun- 
damental errors, involving “ the right and justice of the case,” 
which require that we examine the several charges asked by 
the plaintiff and refused by the court, as presented by the 
second error assigned. 


Judgment reversed and cause remanded. 
a ; sins a 
ReEVERSED AND REMANDED. 


[Opinion delivered April 13, 1880.] 





E. J. Brown v. P. S. Provts. 
(Case No. 4035.) 


1. REcONVENTION — Practice. — As a general rule when a defendant 
reconvenes, the plaintiff will not permitted to take a voluntary nonsuit. 

2. Same. — A motion to set aside a voluntary nonsuit filed by a defendant's 
attorney, who had filed before nonsuit a plea in reconvention, should not 
prevail when no sufficient reason is shown in the motion why they were 
not present and did not object when the nonsuit was applied for, and 
where the motion fails to show that there was merit in the plea in recon- 
vention. 


Error from Wise. Tried below before the Hon. A. J. 
ILood. 


Lovejoy, Dickson & Patterson end Newton & Joy for 
plaintiff in error. 

I. It is well settled that the plaintiff cannot discontinue 
after the defendant has filed a plea in reconvention (Brad- 


ford v. Hamilton, 7 Tex., 55; 3 Tex., 270; 5 Tex., 501); such 








1 An agreement is found among the papers of this cause, signed by counsel, 
to refer to the commissioners of appeals, but it seems never to have been 
filed, and is dated one day after the delivery of the opinion. 
































bo 
bo 


Brown v. Provrs. [Austin Term, 





Argument for the defendant :n error. 





has been the law, and is now, unless changed by the revised 
statutes. 

II. The revised statutes have made no change in the law of 
reconvention; the language of the law governing and defining 
discounts and set-offs, laid down in the old statute (see Pasch. 
Dig., arts. 3448, 3444, 3446 and 3447), is identical with that of 
the revised statutes under the heading of “Counter Claim ” 
(see Rt. S., 108), and the only change in that regard is as to 
the name of the plea, which is now known as a counter claim, 
where under the old law it was known as a plea for discount, 
set-off or in reconvention. And it matters not by what name 
the plea may be called, the defendant may plead any matter of 
defense, or for redress, which is connected necessarily with the 
main action. Bradford ». Hamilton, 7 Tex., 59; R.S., arts. 
1260-1301. 

IIT. If the revised statutes had made any ehange in the law 
of reconvention, it could not affect the rights of the plaintiff 
in error in this case, his plea having been on file long before 
the taking effect of the statute repealing the former law, if it 
ever was repealed (It. 8., p. 718, see. 5). We contend further 
that the new statute upon the subject under consideration, is a 
continuation of the old law and not a new enactment. 


Ferguson & Sparkman for defendant in error. 

I. Plaintiff in error did not have such plea on file as deprived 
defendant in error of the right to dismiss as to him. First, 
because the plea did not describe the land. Paschal’s Digest, 
5295. Second, because no new matter was put in issue by the 
answer. R. 8. .. art. 1260. Third, no affirmative relief was 
sought. KR.S., art. . 260. By the term “counter claim ” as uséd 
in the statute, R. S., art. 1260, we understand is meant new 
affirmative matter not included in the original petition and 
general denial thereto. evised Statutes, art. 4792, allowed 
plaintiff in error to litigate the whole question of title under 
the plea of “not guilty,” and one judgment would have con- 
cluded the parties and their privies. R.S., art. 4811. 
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Il. The right of plaintiff to dismiss as to one or more de- 
fendants who may have been served with process, or who may 
have answered, can only be denied in those cases when the dis- 
missal would prejudice the rights of the other defendants, or 
when he has filed a counter claim, seeking affirmative relief. 
R.S., arts. 1259, 1260. 

III. Even if plaintiff in error had on file such plea as de- 
prived defendant in error of the right to dismiss as to him, 
then he waived his right to be heard on such plea by allowing 
two days to elapse before any objection was made to the action 
of the court, and before the court was informed that such ple: 
* was on file. 


Bonner, Assoctare Jusrice.— As a general rule of practice, 
where the defendant, as in this case, reconvenes, the plaintiff 
will not be permitted to take a voluntary nonsuit, to the preju- 
dice of the right of the defendant to an adjudication upon the 
‘matters contained in his plea in reconvention. Egery v. 
Power, 5 Tex., 501; Bradford v. Hamilton, 7 Tex., 57; R. S., 
art. 1260. 

All the eases, however, to which our attention has been 
ealled, are those in which the objection was taken at the time 
the nonsuit was asked. 

It does not appear but that the nonsuit as to Brown in this 
ease was taken when the same was regularly called for trial, 
and when he was presumed to have been present in person or 
hy counsel, and no objection was then made to the action of 
the court. 

Two days subsequently, motion was made by two of several 
attorneys representing Brown, to set aside this judgment; but 
no sufficient reason is shown why they were not present 
and did not object at the time, and no allegation is made 
in the motion that there was merit in the plea in reconven- 
tion. 

Under the rules of practice in analogous cases, as in motions 
to set aside judgments by default, the motion under consider- 
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ation was, on these grounds, defective. Foster v. Martin, 20 
Tex., 118; Cook v. Steel, 42 Tex., 56. 

As there was no trial or judgment upon the merits of the 
respective titles of the parties, there would not arise from the 
action of the court below any prejudice to Brown as a ques- 
tion of law, and none is shown as a question of fact, by opera- 
tion of the statute of limitations or otherwise. The judgment 
of the court below is accordingly affirmed. 

AFFIRMED. 

[Opinion delivered June 15, 1880.] 





Frep. W. Mixer v. Moore & Ownsy. 
(Case No. 3585.) 


Mecuanic’s Lren ~ Homesteap. — Under the provisions of the act of 
November 17, 1871 [Pasch. Dig., art. 7112], the husband alone, as the 
head of the family, could, in a proper case, in a bona fide transaction, 
where there was no intention to defraud the wife, so contract for material 
and labor to improve the homestead, not the separate property of the 
wife, as to make the claim therefor the basis to fix and secure the 
mechanic’s lien on the homestead.! 


Arrrat from Lamar. Tried below before the Hon. R. R. 
Gaines. 

Suit by appellees, Moore & Ownby, against Fred. W. Miner, 
on the following instrument of writing, to wit: 

$625.56. Panis, Texas, June 1, 1874. 

“Three months after date, [ promise to pay Moore & Ownby 
the sum of six hundred and twenty-five and 56-100 dollars 
with interest at the rate of eighteen per cent. per annum, from 
date until paid. The same being in payment for material and 
work expended upon the same furnished by said Moore & 
Ownby to me, and by me used in repairing and improving the 





1See art. XVI, sec. 50, constitution of 1876. 
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house and lot in the city of Paris, in and upon which I now 
live. Bounded on the south by Burnett street, on the west by 
Rusk street, on the north by Pine Bluff street, and on the east 
by the lots, I. T. Gaines, Evans and Dr. J. B. Ryan. It 


is further agreed and understood by me, that this shall be a 





mechanic’s lien upon said house and lot; the better to secure 
said Moore & Ownby in the payment of the above specified 
amount, to be duly recorded in the clerk’s oftice of Lamar 
county, Texas, under the law regulating mechanie’s lien. 

“Given under my hand the day and date above written. 

“ (Signed) Frep. W. Mixer.” 

. The contract was recorded as required by the statute, and 
the materials were furnished at the date of the contract. 

The facts showed that the premises specified were at the time 
the instrument was executed, and had been for many years, the 
homestead of Fred. W. Miner and his wife. 

By an amended answer, defendant alleged that his wife had 
never consented to the creation of the lien, and prayed for the 
protection of the homestead from forced sale. 

Judgment for Moore & Ownby enforcing the lien. 


W. B. Wright for appellant. 

I. The first proposition we respectfully submit to the court 
is, that the instrument of writing upon its face shows that it 
was executed after the work and materials were furnished, and 
is therefore not a compliance with the law. Tinsley v. Boykin, 
46 Tex., 592. Mr. Phillips, in his valuable work on mechanics’ 
lien, says: “ But if the statute is not complied with, and the 
property becomes the homestead, no lien is obtained, though 
the party subsequently obtains a judgment. So the purchaser 
of materials to be used in the erection or repairs of a house 
on land claimed and occupied as a homestead, cannot be con- 
sidered as a waiver of a homestead right. Nor can the claim 
be considered as a part of the purchase money.” See Phillips 
on Mechanies’ Liens, 260, latter part of see. 183. 

IL. Section 15, art. 12 of the constitution of 1869, see vol. 
15 
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2, Pasch. Dig., 1124 (and in fact the provisions of all the eon- 
stitutions that have ever obtained in the state of Texas), vested 





an absolute right in the homestead in the wife, to such an ex- 





tent as not to allow the husband to sell without the consent of 





the wife, which consent must be given by proving acknowl- 
edgment before an oflicer. (See vol. 1, Pasch. Dig., p. 271, 
art. 1003.) This is the act of the 30th of April, 1846, and was 
in force at the time of the passage of the mechanic’s lien act, 
which took effect November 17, 1871. (See vol. 2, Pasch. Dig., 
p- 1456, art. 112.) Now what does the fourth section of said 
act of 1871 say? When it comes to give a mechanic’s lien 
upon the homestead, it says: ‘“ Which lien upon the home- 
stead shall be secured as provided in other cases, and enforced 
i Thus the 
court will see that the act in this regard submits two distinct 
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as provided in the foregoing sections of this act. 





questions. First, to secure the lien as in “ other cases,” and 





second, after it is secured as in other eases, then to be enforced 





according to the foregoing sections of this act. Jow secured 





as in other cases? Why simply by the wife signing the in- 





strument and acknowledging it according to the act of April 





30, 1846, and when so secured, to be enforced as provided in 
the foregoing sections of the mechanic’s lien act of November 
17,1871. If the legislature had intended that the husband 
should have the right to give the lien, then it would have been 




















a conveyance, and violated see. 15, art. 12 of the constitution. 
But from the language and clear and manifest intent of the 






act, the legislature intended, as in “other cases,” to simply 
mean that the wife should join in the lien and her consent be 






given, according to law; that is, by privy acknowledgment. 





3ecause the homestead vested in the wife required her con- 





sent to so encumber it; if not, a husband could, by aspecies of 





extravagance in building a house beyond his means, so com- 





pletely absorb the homestead as to leave nothing, and thereby 
do indirectly that which he could not do directly. It isa 
fundamental principle of construction that all homestead laws 
should be construed favorably to the beneficiaries, and thus 
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taking the constitution and all the laws bearing upon this case, 
we think that the judge erred in rendering a judgment in 
favor of the plaintiffs in this ease, and we therefore request the 
court to review said judgment and render such judgment in 
this court as should have been rendered in the court below. 


Hale & Scott for appellees. 

I. Under the constitution of 1869 (art. 12, see. 15), and see. 4 
of the act of the legislature of November 17, 1871, the home- 
stead was subject to sale for the enforcement of a mechanic’s 
lien, under a contract with the husband, without the wife being 
a party to the contract, and acknowledging it, as the law re- 
quires in cases of the conveyance of the homestead by the 
wife. Const. 1869, art. 12, see. 15; Act of Legislature, 
November 17, 1871, sec. 4; Pope v. Graham, 44 Tex., 196; 
Potshimsky v. Krempkan, 26 Tex., 307. 

II. In order to the enforcement of a mechanie’s lien ona 
homestead, the law did not require the court to hear evidence 
of its value, or proof that was susceptible of division in every 
ease. The contract makes no provision for ascertaining the 
value of the homestead, or that it is susceptible of division, or 
that only a portion of it should be sold to pay off the lien; 
neither is any such issue raised in pleadings of cither of the 
parties. 

Ill. The wife is not a necessary party to litigation involv- 
ing any community property. The husband being her lawful 
agent for such purposes, she is concluded by the decree against 
ner husband. Howard w. North, 5 Tex., and other recent 
decisions. 

IV. The constitution of 1876 (art. 16, see. 50), nor any por- 
tion thereof, has anything to do with this case, or the rights of 
the parties. The contract was executed, the work done, mate- 
rial furnished, and the suit brought prior to the date of the 
constitution of 1876. 


Bonner, Assocrare Justicr.— The evidence in this case 
shows, that on June 1, 1874, appellees Moore & Ownby fur- 
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nished appellant Miner material and labor expended there- 
upon, of the agreed value of $625.56, to be used by Miner in 
repairing and improving his homestead house and lot, the same 
being community property, and he being a married man and 
the head of a family. | 

Judgment was rendered for Moore & Ownby, and enforcing 
the mechanie’s lien. 

Under the evidence, the question in the case is this: 

Did Miner, without being joined by his wife, under the act 
of November 17, 1871, to provide for and regulate mechanics’, 
contractors’, builders’ and other liens (Pasch. Dig., art. 7112), 
have the power to so contract for material and labor to repair 
and improve the homestead as to subject the same to such 
lien ? 

Our meehanic’s lien, as it is commonly ealled, is created by 
law and not by contract, except so far as the contract may 
furnish the basis to fix and secure the lien by the subsequent 
act of the party interested, by filing record and notice under 
the provisions of the statute. Although Miner, by the express 
terms of the contract here sued upon, attempted to create the 
mechanie’s lien, yet this part of the contract may be consid- 
ered as surplusage, as the lien must derive its vitality by virtue 
of a compliance with the statute, by Moore & Ownby, and 
not by the contract to that effect, by Miner. 

In accordance with this view, it was held in Guylord ~. 
Loughridge, 50 Tex., 571, that in a case not embraced within 
the statute, the husband alone, without being joined by the 
wife, could not create a lien in the nature of a mechanic’s 
lien upon the homestead. 

That case, however, is quite different from the one now be- 
fore the court, in this, that in this suit, both the party invok- 
ing the lien and the subject matter of it, are within the terms 
of the statute. 

3y section 4 of this act, the lien can, in a proper case, be 
created upon the homestead, which shall be secured and en- 
forced asin other cases. Pasch. Dig., art. 7115, 

















1880. ] Watwace v. Camppett & Maxey. 





Syllabus. 





There are good reasons of public poliey which should pro- 
hibit the husband by improvident acts, from so encambering 
an existing homestead as to subject it to forced sale without 
the consent of the wife, and thus permit that to be done indi- 
rectly which he could not ordinarily do directly, and this 
policy doubtless caused the restriction to be placed upon the 
exercise of such power by him alone, in art. XVI, see. 50, 
constitution 1876. 

No such restriction, however, was placed upon his power by 
the previous act of the legislature now under consideration, 
and we are of opinion that under the provisions of that act the 
husband alone, as the head of the family, could in a proper 
ease, in a bona fide transaction, where there was no intention 
to defraud the wife, so contract for material and labor to im- 
prove the homestead, not the separate property of the wife, as 
to make the claim therefor the basis to fix and secure the 
mechanie’s lien thereon. This was so indicated in the case of 
Tinsley v. Boykin, 46 Tex., 599. 

AFFIRMED. 

[Opinion delivered April 16, 1880.] 





Wattace & Co. y. J. K. P. Canrsect & S. B. Maxey. 
(Case No. 3653.) 


1. EvipeNce — Trests. —In a suit involving title to land, th decree of a 
chancery court of another state was offered in evidence to show the nature 
and terms of a trust under which money was transferred, by order of that 
court, to a trustee appointed by a district court of Texas to receive it, 
which money was invested in the land, under a deed showing the trust 
character of the transaction: Held, that the decree was properly admitted 
in evidence, not as a muniment of title, but aS’ showing the nature and 
terms of the trust attaching to the funds, and also attaching to the land 
in which they were invested. 

2. Trusts — Same.—The deer2e of the court of chancery recited that “ neither 

the corpus of the trust fund, nor the increase thereof, should be subject 

to any debts which the cestui que trust now owes, or may hereafter con- 
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tract, bat the said trustee shall apply the income of the same to the use 
and benefit of the said cestui que trust.’’ The fund being transferred to 
Texas, was invested in land under a conveyance? to the Texas trustee, *‘ to 
hold for the use and benefit of the said cestui que trust and the heirs of his 
body forever.” In a suit between a purchaser of the land under execu- 
tion against the cestui que trust, and the trustee, held, 
1. The cestui que trust had no interest in the land subject to execu- 
tion. 
2. The purchaser under execution was chargeable with notice that the 
legal title was held by the trustee, and he acquired no better title than 
the cestui que trust had. 


Appreat from Lamar. Tried below before the Hon. R. I. 
(saines. 

Suit in trespass to try title, brought by appellants Wallace 
& Co. against appellees, on the 6th day of Fekruary, 1874, for 
the recovery of one hundred and sixty acres of land in Lamar 
county, which was deeded to 8. B. Maxey, trustee, for J. K. P. 
Campbell, January 30, 1872, by H. R. Ryan. 

On the 3d day of November, 1875, plaintiffs amended their 
petition, and alleged that they claimed the land by virtue of a 
deed executed to them by the sheriff of Lamar county, dated 
in February, 1874, and by virtue of certain judgments ren- 
dered by the district court of Lamar county, at its November 
term, 1873, against J. K. P. Campbell, and by virtue of exe- 
eutions arising therefrom, and sale thereunder, and payment of 
the purchase money, ete. 

On the 18th day of March, 1874, the defendants answered: 

1. General demurrer. 

2. General denial. 

3. Plea of not guilty. 

Defendant Maxey filed an amended answer, alleging that 
he held the land as a trustee for Campbell; that on the 4th 
day of April, 1871, he was appointed trustee by the district 
court of Lamar county, to take charge of a fund due to Camp- 
bell from Maury county, Tennessee, then under the control of 
the chancery court of Maury county, which fund was after- 
ward transferred by order of the chancery court to the state of 
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Texas, and that Maxey was authorized to receive and invest 
the fund which had been willed to J. K. P. Campbell and his 
children, or the heirs of his body, by his mother, Martha 
Campbell, deceased, to be held for his or their use free from 
Campbell’s control, and free from any debts he might then 
owe or afterwards contract; that by virtue of the decree of 
the chancery court of Tennessee, and by virtue of his appoint- 
ment as trustee, he invested the trust fund in the land in con- 
troversy, and had his deed duly recorded in Lamar county, all 
of which plaintiffs knew before “they pretended to purchase 
the same at sheriff's sale,” and that he only holds the land in 
a trust capacity. 

A transcript from the chancery court of Tennessee, and a 
transcript from the district court of Lamar county, were read 
in evidence, showing a trust fund held under the supervision 
of the courts since 1855, by a trustee, and invested in the land. 
The trust fund appears to have been created by the will of 
Martha Campbell, deceased. 

Appellant objected to the transcript, Ist. Because it did not 
contain a probated copy of the will. 2d. No copy of the will 
was offered. 3d. Appellants had no notice of the transcript 
prior to judgment levy and sale. 4th. Copy of the will pro- 
bated is the best evidence. 5th. The orders and decrees of the 
chancery court in Tennessee were not admissible here to show 
the trust estate. 

The transcript showed a decree of the chancery court setting 
out that Martha Campbell died in Maury county, Tennessee, 
in 1855, leaving certain moneys to Robert B. Campbell as 
trustee, “to be held in trust for the sole use and benefit of 
complainant J. K. P. Campbell, with this condition, ‘ that 
neither the corpus of the same, nor the increase thereof, be 
subject to any debts which he * * * now owes, or may 
hereafter contract; but the said Robert Campbell shall apply 
the income of said share to the use and benefit of said J. K. P. 
Campbell.’” It also disclosed that the trust fund was held by 
the trustee under bond, and invested under supervision of the 


| 
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court of chancery from 1855 to 1871, when an order was made 
by the district court of Lamar county, Texas, appointing appel- 
lee Maxey as trustee to receive the fund, to be transferred from 
Tennessee. Order of chancery court to transfer the fund, and 
qualification of trustee in Texas to receive the fund, were 
shown. 

[t was admitted that the same fund was invested in the land 
in controversy by the trustee; that all the consideration for 
the land was paid out of the fund, and that the appointment 
by the trustee, and his qualification, was in all things regular. 
The deed to Maxey as trustee omitted the provision of the de- 
cree exempting both the corpus and increase of the fund from 
Campbell’s debts, but was in trust for tne use and benefit of 
J. KK. P. Campbell and the heirs of his body forever. 

The deed from Ryan to Maxey, trustee, dated January 30, 1872, 
did not recite the provisions of Mrs. Campbell’s will, and it was 
not shown by the evidence that appellants had any other notice 
of the trust, or of the decrees of the chancery court, until after 
the rendition of the judgments by the district court of Lamar 
county in favor of appellants and others against J. K. P. Camp- 
bell, and after the levy of the executions on the land. It 
was admitted that plaintiffs had a regular sheriff’s deed to the 
land in controversy, dated February 3, 1874, in consideration 
of $804. Seventy-eight dollars of which they paid in cash, 
and the balance credited on the executions against Campbell. 
The validity and regularity of the judgments, executions, 
levy and sale were also admitted, and that defendants were in 
possession of the land. 

Jury waived judgment for appellees. 


ITale & Scott for appellants. 

I. The deeree of the chancery court of Tennessee construing 
a will, and in determining the rights of legatees to lands or 
other property in Texas, or subsequently purchased there with 
the funds bequeathed, is not admissible in evidence in Texas 
in a suit involving title to real estate in Texas, when neither 
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the will, nor a copy of it, accompanies the decree, and when 
neither the will nor a copy had been probated or recorded in 
Texas. The court admitted in evidence, over plaintiff's objec- 
tion, a partial record, and the decrees of the chancery court of 
Maury county, Tennessee, construing a will, and determining 
the rights of parties under it, and the title to land in Texas 
now claimed under the will by a legatee, in the absence of the 
will or a copy thereof, and which had never been probated or 
recorded in this state. Hallett v. Thompson, 5 Paige (N. Y.), 
583; Paschal v. Acklin, 27 Tex., 173; Cooke v. Bremond, 27 Tex., 
457; 3 Redfield on Wills, p. 531, see. 88; id., pp. 495, 496, see. 
42, note 11; Perry on Trusts, sees. 3-6, 208-305. 

If. Appellants are creditors under the statute, and innocent 
purchasers, and are not affected by the records and proceedings 
of the chancery court of Tennessee. 

III. Property willed to J. KK. P. Campbell and the heirs of 
his body is in legal effect willed to him, and subject to exe- 
eution for his debts. Singletary v. Hill, 45 Tex., 588, and 
authorities there cited. 


Max Ys Lightfoot & Denton for appellees. 

I. The transcript from the chancery court of Tennessee, 
including the transcript from the district court of Lamar 
county, shows a trast fund held under the supervision of the 
court since 1855, by a trustee, and invested in this land, and was 
properly admitted in evidence. Merriman v. Russell, 39 Tex., 
278; Iutchison v. Mitchell, id.,487; Pasch. Dig., see. 5374; 
1 Greenl. Ev., see. 511; Oberthier v. Stroud, 33 Tex., 522; 
Blankenship v. Douglas, 26 Tex., 225; Parks v. Willard, 1 Tex., 
$52; Ianeock v. Butler, 21 Tex., 804; Wade on Notice, sees. 
21, 22; id., 57-59; id , 307-336. 

II. The will not being a muniment of title, it was only 
necessary to prove the trust character of the fund invested, 
and this might be done by the transcript, or even by parol evi- 
dence. 39 Tex., 355; Dunham v. Chatham, 21 Tex., 245, and 
authorities cited. 
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III. Property willed by a testatrix to a trustee for the bene- 
tit of an improvident child, providing that the estate shall 
never be controlled by the cestuz que trust, is protected by our 
statutes, as well as by the general rules of equity. Pasch. Dig., 
art. 5374; Nichols, Assignee, v. Eaton, 1 Otto (U. 8.), 716. 


We ask that the judgment be affirmed. 
‘ 


Goutp, Associate Justice.—1. The transcript of the pro- 
eeedings and decree of the chancery court of Tennessee was 
properly admitted in evidence, not as a muniment of title to 
land in Texas, but as showing the nature and terms of the 
trust attaching to the funds transferred by order of said court 
to the trustee appointed by the district court of Lamar county 
to receive them, and attaching also to the land in which said 
funds were invested by said trustee. 

2. The trustee Maxey held the title to the land in which said 
funds were invested in trust to apply the income to the use 
and benefit of the cestud gue trust, Campbell. The land not to 
be subject to the debts of said Campbell, and Campbell had no 
interest therein subject to execution. Nichols, Assignee, ». 
Eaton, 1 Otto, 727, and cases there cited; Gamble v. Dabney, 
20 Tex., 76. 

3. The appellants were chargeable with notice of the trust. 
Having levied on what was at most an equitable interest, with 
notice that the legal title was held by Mavey, they acquired, by 
virtue of the registration laws, no better title than Campbell 
had. 

The judgment is affirmed. 

AFFIRMED. 

(Opinion delivered April 10, 1880.] 
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Cuaries Doss v. Samuet SLAUGHTER. 
(Case No. 3967.) 


1. LocatrveE rnTEREST.— A contract between the owner of a land certificate 
and a locator for the location of the same, by the terms of which the loca- 
tor is to have a portion of the land when titled, is a contract for the joint 
acquisition of land; the contract when performed is analogous to a joint 
purchase of land, and the owner of the certificate holds the title that 
issues thereon in trust for the locator, to the extent of the interest he was 
to acquire for his services. 

2. Same.— If the certificate be located on separate tracts of land, the interest 
of the locator attaches to each survey; if but a portion of the certificate is 
located and titled, the locator is prima facie entitled to his pro rata inter- 
est in the portion thus titled. 


Arrest from Fannin. Tried below before the Ilon. R. NR. 
Gaines. 

The material facts in this case, as disclosed by the record, 
may be thus briefly stated: 

In the spring of 1851, appellee Slaughter, plaintiff below, 
and one J. S. Noble, then resident citizens of Sabine county, 
entered into a contract, whether in writing or not does not ap- 
pear, by which Noble was to locate the headright certificate of 
Slaughter for one-third of a league of land, in consideration 
of which Noble was to receive one-third of the land which 
might be patented thereby. Shortly thereafter, Noble moved 
to Kaufman county, and Slaughter to Williamson county. 
About 1852 or 1853, Slaughter being in Kaufman county, 
called upon Noble in regard to the certificate, and was in- 
formed that nothing had been done with it. Abont 1856, 
Slaughter again made inquiry through a party who was going 
to Kaufman county, who reported that Noble said he had sent 
the certificate to Fannin county for location. On May 6, 
1856, patent issued to Slaughter for the survey of land in con- 
troversy, situated in that county, being for less than one-half 
the certificate. The record is silent as to what disposition is 
made of the remainder of it. The land thus patented is shown 
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to have been valuable. Noble died, but at what date does not 
appear, and the certificate was inventoried as part of his estate. 
Subsequently, in July, i874, his heirs, by warranty deed, for a 
valuable consideration, sold this land to appellant Doss, de- 
fendant below, who went into possession and made valuable 
improvements. Slanghter testifies that he never sold the cer- 
tificate to Noble, and that he did not know where it was 
located until July, 1875, and it is not shown that he made any 
inquiry in the meantime in regard to it. 

Having paid the back taxes on the land, Slaughter, on 
August, 25, 1876, instituted this suit of trespass to try title 
against appellant Doss, in possession, which resulted in a 
judgment against him, and from which this appeal is taken. 


Richard B. Semple for appellant.— The loeator’s contract, 
being a personal trust or confidence, cannot be delegated. The 
sub-locator having no privity with the owner of the certificate, 
there was no privity between him and plaintiff. Smith v. Sub- 
lett, 28 Tex., 163. Having received the benefit of the location, 
effected through and at the expense of Noble, plaintiff is 
estopped from repudiating the locative contract. Reed ». 
West, 47 Tex., 240. 


Throckmorton & Brown for appellee. 

I. The evidence did not show that C. J. Fuller or any other 
person for Jamison Noble, located the land. 

II. Appellee had no plea setting up the contract for a loca- 
tive interest in the land, and averring performance; fhis was 
necessary to his recovery. 

III. Appellant showed no such chain of title as would have 
justified hirn in believing that he had a good title. Sartain v 
Hamilton, 12 Tex., 221. Appellant introduced the deposition 
of appellee to the effect that he delivered the certificate to J. 
S. Noble under a contract to locate it and procure the patent. 
Deed from the heirs of J. 8. Noble, and testimony of Joe P. 
Noble, of an exchange of lands between appellant and J.S. 














1580. | Doss v. SLAUGHTER. 237 





Opinion of the court. 





Noble’s heirs, and inventory of estate of Noble. No other 
evidence was offered on the subject of title. 
IV. The evidence showed the rents to have been equal to, if 
not more than the improvements. Pasch. Dig., art. 5300. 
VI. Appellant offered no evidence of title in himself de- 
rived from the government. 


Bonner, Assocrare Justice.—It would seem from the 
meagre statement of facts in this case, that it was not fully 
developed in the court below. 

It was tried by the court without the intervention of a jury, 
-and it does not appear upon what ground judgment was ren- 
dered for Slaughter. It is suggested by counsel, however, 
that it was based upon the fact that the certificate was not 
located by Noble in person, but that he delegated this trust to 
another, and that thereby his locative claim to part of the land 
was forfeited under the ruling in Smith v. Sublett, 28 Tex., 
163. 

We are of opinion that the facts did not wa-rant the judg- 
ment upon this ground. 

That the location was entrusted to another by Noble was 
communicated by him to Slaughter, who not only made no 
objection thereto, but accepted the location, and which was a 
valuable one. To permit Slaughter under these cireumstances 
to ratify the acts oi Noble and accept its benefits, and yet 
after the lapse of so long a time, to now refuse, without any 
excuse shown therefor, to comply with his own part of the 
contract, would be contrary to sound principles of justice. 
Reed v. West, 47 Tex., 240. 

The contract between Slaughter and Noble to locate the cer- 
tificate, was one for the joint acquisition of land, which, when 
performed, was analogous to a joint purchase of the land thus 
acquired, and Slaughter held the patent which subsequently 
issued to him, in trust for the beneficiary under this contract. 
Ross v. Armstrong, 25 Tex. Sup., 366; Reed v. West, 47 
Tex., 240. 
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As under the law the certificate could have been located in 
more than one survey, the contract was severable and not indi- 
visible, and Noble was entitled to his interest in each survey, 
if more than one. Smith v. Crosby, 47 Tex., 121. 

This suit was in trespass to try title for one survey only, by 
which but a part of the certificate had been appropriated, and 
it was not shown, by either the pleadings or evidence, what 
disposition had been made of the remainder. Under the case 
as presented by the record, the defendant Doss, as the vendee 
of the heirs of Noble, deceased, was entitled prima facie to 
the one-third loecative interest of Noble in the land sued for, 
and which he could have asserted under the plea of not guilty. - 
Pasch. Dig., art. 5307. 

Slaughter did not rebut this prima facie case by shewing 
any facts which would defeat this locative interest. 

As shown by the record, it was error in the court to render 
judgment for Slaughter for the whole of the land, for which 
the judgment must be reversed and the cause remanded. 


Rev ERSED AND REMANDED. 


[Opinion delivered April 16, 1S830.] 





F. B. Cameron v. Ametta Rometre. 
(Case No. 4082.) 


1. ConstRUCTIVE NOTICE—SeEcreT TRUsT. — Though as a general rule, 
possession of real estate is constructive notice of the title of the possessor, 
yet the bare fact of continued possession of land by a vendor, for a time 
less than would be reasonably necessary to remove from the place after 
the execution and record of his deed, will not charge a subsequent pur- 
chaser from his vendee with notice of a secret trust, whereby an absolute 
deed of the vendor would be rendered inoperative. 

2. FRAUDULENT CONVEYANCE. — The authority of courts will not be exer- 
cised to cancel a deed on the application of the vendor, when it is made 
for the purpose of evading the payment of just debts; and it would seem 

that the same rule should apply when the conveyance wa; made with 
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that motive, though under a mistake as to the liability of the vendor for 
the debt, caused by the fraudulent representations of the vendee. 

3. CONSTRUCTIVE NOTICE — PossEsston — TrrLe. — When both the vendor 
and vendee are in possession of land, so far as third parties may be af- 
fected, the law regards the possession as being with him who has title. 

4. CONSTRUCTIVE NOTICE. —The fact that a vendee is in indigent circum- 
stances when a deed is made to him, will not charge a subsequent pur- 
chaser from him with notice of a secret trust upon which the deed was 
made, in the absence of other facts casting suspicion on the title 

5. Promissory NOTE— Payment. — The giving of a promissory note, pay- 





able to bearer, is as effectual as the payment of the sam2 amount in cash, 
to prove a purchase for value. 


Arrest from Collin. Tried below before the Hon. Joseph 
Biedsoe. 

Suit in trespass to try title, brought by the appellant, F. B. 
Cameron, against appellee, Amelia Romele, on the 17th day 
of April, A. D. 1878. Appellee filed a general demurrer, the 
plea of not guilty and a general denial, and pleaded specially 
that on or about the 12th day of December, A. D. 1877, she 
was the legal and equitable owner of the land in controversy, 
and that at that time one Charles Maher, who was appellant’s 
vendor, by false and fraudulent representations induced her to 
convey to him, Maher, the land without consideration, all of 
which was known to appellant; and prayed that the deed from 
herself to Maher be canceled, and that she be quieted in her 
title and possession, ete. 

To this answer appellant filed his first supplemental petition, 
neither denying nor confessing, and avoiding the allegations in 
said answer. 

Appellee in her answer alleged, in addition to the false and 
fraudulent representations of Charles Maher, by which he pro- 
cured the deed to himself, that he claimed to be her friend, and 
the making of the deed to him was to protect her; that he 
would hold the deed without record until the two men, whom 
he represented were in McKinney for the purpose of obtain- 
ing judgment against her and sell her homestead, should leave, 
and that he would then reconvey to her the land; that he had 
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counseled with the best lawyers in MeKinney, and they had 
told him that under the constitution and laws she was only en- 
titled to two hundred dollars as a homestead, or in lieu there- 
of; that he, Maher, represented that he had read the law and 
knew it to be a fact, and if she could read English he would 
show her he was telling the truth; that she was a woman of 
German birth and education; could not read English; was un- 
acquainted with the laws of the state, and relied upon the 
representations of Maher. Other facts will be found in the 
opinion. 


Judgment, a jury being waived, for appellee Romele. 

























Richard Malthie for appeliant. 

I. The first proposition under the second assignment is, 
that a person who obtains an absolute deed to land from the 
owner through fraud may convey a perfect title to said land to 
athird party who purchases the same on the faith of said deed, 
and pays the purchase money without notice or knowledge of 
such fraud. Fowler v. Stonum, 11 Tex., 501-503; 1 Story’s 
Eq. Juris., sees. 409, 436. 

Il. The fact that a person who has obtained a deed to land 
from the owner is known to be without means, would not put 
a person desiring to buy the land upon notice that such deed 
was procured by fraud. Alston’s Ex’rs v. Cundiff and wife, 
Texas Law Journal, Feb. 25, p. 388; 3 Washburn on Real 
Property, p. 284; Van Keuren v. Central R. R. Co., 38 N. J., 
165; Abbott U. S. Digest, New Series, vol. 7, p. 894, sec. 109. 

Ill. A person who purchases and pays for land from an- 
other, and obtains a deed to the same, and his immediate ven- 
dor has an absolute deed to the land duly acknowledged and 
recorded from the owner, the purchaser obtains a good title to 
the land, notwithstanding a secret trust may exist contrary to 
the terms of the deed of record between the parties to it; pro- 
vided such purchase is made and money paid without any 
notice or knowledge of such secret trust. 

IV. When the owner of land conveys it absolutely by deed 
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duly acknowledged and which is duly recorded, and remains in 
possession of the land, such possession is not constructive notice 
to a purchaser of the land under said deed, of any infirmity in 
the title which he purchases. 


Throckmorton, Brown & Bro. for appellee. 
I. Actual possession or occupation is equivalent to the reg- 


ho 


istry of a deed, and constructive notice to third parties w 
purchase, of the nature and character of such possession, and 
puts them upon inguiries. Watkins 7. Edwards, 23 Tex., 448; 
Mulins v. Wimberly, 50 Tex., 457. 

II. The possession of the tenant or agent is the possession of 
the landlord or principal, and third persons are charged with 
notice of the tenure by which they hold. 

II[. Anything that will put a party upon inquiry amounts 
in judgment of law to notice. Wethered v. Boon, 17 T. 150. 

[V. An innocent purchaser is one who is a purchaser in 
good faith, for a valuable consideration paid, without notice, 
either actual or constructive, of a superior legal or equitable 
title. Wethered v. Boon, 17 Tex., 146. 


Mooge, Cuter Justrice.— It is admitted by the parties, and 
found as a faet by the court below, that appellee, Amelia 
Romele, was the owner and in actual possession of the land in 
controversy on the 12th day of December, 1877, when the 
deed to Charles Maher, appellant’s vendor, was executed. This 
deed, which is in the usual form of a general warranty deed, 
purports to have been made in consideration of eight hundred 
dollars, paid at the time of its execution, was duly acknowl- 
edged and recorded on the day of its date. There is nothing 
on the face of it from which it can be inferred that it was 
executed upon trust, or that the title which it purports to 
convey was not absolutely and unconditionally vested in the 
grantee. 

On the day after the execution and record of this deed, 
Maher sold and conveyed the land by like deed to appellant in 
16 
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consideration of the payment to him of five hundred dollars 
cash, and appellant’s note for a like amount, payable to him- 
self or bearer, which was the full value of the property. 

The evidence clearly established, and the court below found, 
that the deed from the appellee was procured by false and 
fraudulent representations of the basest character, made to her 
by Maher for the purpose of cheating and swindling appellee 
out of her house. But as appellee by her voluntary deed 
vested the legal title in Maher, if appellant purchased bona fide 
for full value without actual or constructive notice of the 
intent or purpose upon which the deed was executed, he is not 
affected thereby. 

Admitting that the stipulations and conditions upon which 
the dged was executed could have been enforced against Maher 
and purchasers from him with notice, there is certainly noth- 
ing in the record to show that appellant had actual notice of 
the secret trust upon which Maher agreed to hold the deed, or 
that the purpose and intent of its execution was not what upon 
its face it purported to be. Was there, then, anything shown 
which fairly tends to charge him with such notice, or to put 
him on inquiry, by which, if proper diligence had been used, 
appellant, it must be presumed, would have learned such facts 
as would effect him with notice? 

By the deed from appellee to Maher, and that from Maher 
to appellant, the legal title to the land passed to and vested in 
appellant. The burthen of proof to rebut and overcome appel- 
lant’s apparently perfect title was upon appellee. This, it is 
insisted, she has sustained by showing: /’irst. That she was in 
possession of the land when appellant purchased. Second. That 
it was commonly known in the town of McKinney, in which 
the land is situated, and where Maher lived, that he was in in- 
digent cireumstances and had no means. Zh/ird. That the 
land was not fully paid for by appellant. 

It has more than once been held by this court, and must 
now be regarded settled law, that, as a general rule, possession 
of real estate is constructive notice of the title of the possessor. 
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Watkins ». Edwards, 23 Tex., 443; Mullins v. Wimberly, 50 
Tex., 457. But it is not to be inferred from these, or any 
other decisions of the court, that the bare fact of a continued 
possession of land for a time less than can reasonably be sup- 
posed for the vendor to remove from the premises, after the 
execution and record of deed, will charge a subsequent pur- 
chaser with a secret trust, whereby the deed, which was an 
apparent divestiture of the title of the vendor, was in fact 
inoperative, and, as between themselves, of no effect whatever. 
Such a construction would be a virtual repeal of the registra- 
tion laws, as well as the statute concerning fraudulent convey- 
ances. 

It may, we think, be well questioned whether the alieged 
trust upon which this deed was executed is not of a character 
which the policy of the law forbids the courts to enforee. The 
purpose of the execution of the deed by appellee was to pro- 
tect the property from liability for a debt which, through the 
fraudulent misrepresentations of Maher, she was induced to 
believe other parties were seeking to hold her liabie. If the 
facts were as she supposed when she made the deed, however 
fraudulent may have been the conduct of the vendee, the court 
could give her no relief. But her motive in executing the 
deed is precisely the same, whether she acted upon her knowl- 
edge of the facts, or upon a mistaken belief in regard to them, 
growing out of the fraudulent representations of her vendee. 
But waiving this point, and considering that notwithstanding 
appellee’s fraudulent intent, as there were, it seems, no ered- 
itors to be defrauded by the deed, and certainly none having 
any claim upon this particular property, the fact that appellee 
had not vacated the premises on the day after the execution and 
record of her deed, did not, in our opinion, charge appellant 
with notice of the secret agreement between appellee and 
Maher, that said deed should operate as a mere simulated con- 
veyance. From the very nature of the agreement it must be 
presumed that what the parties did was not intended to be 
made known to the public, and that inquiry as to the nature 
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of appellee’s possession after her execution of the deed would 
not have led to a knowledge of the intent and purpose of the 
parties in executing the deed. By the execution of the deed 
upon this alleged seeret trust, appellee voluntarily put it in the 
power of her apparent vendee, and assisted him to mislead 
appellant. 

But it eannot properly be said the appellant was chargeable 
with notice that appellee was in possession of the premises 
when he bought of Maher. Both appellee and Maher were in 
actual oceupaney of them. In such ease the law as regards 
third parties imputes possession to be withthe title. This was 
on the record, and as far as it was intended should be known by 
the public, in Maher. At most, the possession of appellee was 
ambiguous and equivocal, and cannot be held to be sufficient to 
charge a party paying full value for the property, with knowl- 
edge that the deed to Maher was without consideration and a 
mere cover of the property, as appellee supposed from fiability 
for adebt, with which it was about being attempted to charge it. 

Nor do we think the bare fact that Maher was generally 
known to be without means and in indigent cireumstances, 
sufficient to put a purchaser upon notice of the trust upon 
which he took the deed. Or that the sale of the land by him 
was in fraud of the rights of his vendor. If there were facts 
casting suspicion on his title, or the done fides of his conduet in 
selling the land on the day after its apparent purchase, his pe- 
euniary condition might be a fact of much moment. But 
standing alone, it certainly cannot warrant the conclusion 
sought to be drawn from it. 

Although it has been held otherwise by many courts, it is 
now well settled, at least by the weight of more recent decisions, 
that the giving of a promissory note payable to bearer is as 
effectual as the payment of the same amount in cash to prove 
a purchaser for value. 

The judgment is reversed and the cause remanded. 

REVERSED AND REMANDED. 

[Opinion delivered April 20, 1830.] 
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Il. C. Ferevson vy. Asupert & Srvpson. 


1. Mecnanic’s L1EN.—To fix the statutory mechanic's lien, the requisites of 
the stitute must be substantially complied with in every particular. 

2. Meciantc’s L1EN.— If the work was to be performed or the materials fur- 
nished under a special written contract with specifications and for a sum 
certain, and the same has been completed, it is not necessary to set out 
the items of work performed and mate-ials furnished, further than by the 
written contract itself. 


-~ 


MECHANIC'S LIEN A VERBAL CONTRACT.— To fix a mechanic's lien under 
a verbal contract, the terms and specifications of the contract and the 
amount and value of the work and materials furnished, should in the 
bill of particulars be made so specific and certain as to advise the owner 
of the property, other lien creditors, if any, and all persons interested, of 
the particulars of the demand sought to be enforced. 

4. MECHANIC'S LIEN UNDER VERBAL CONTRACT.— The bill of particulars, 

necessary under the statute to fix a mechanic’s lien under verbal contract, 

should be reasonably certain as to the character and the amount of the 
materials furnished and the work performed, the dates and places when 
furnishec and performed, and the value of the same. 


Aprreat from Wise. Tried below before the Ilon. J. M. 
Lindsev. 

Suit brought in the district court of Wise county, November 
11, 1874, by appellees, Ashbell & Simpson, against the appel- 
lant, If. C. Ferguson, to recover a balance of $171.40, alleged 
to be due on an open account for work done and materials 
furnished by appellees as mechanics, in the erection of a dwell- 
ing house for appellant, upon twenty acres of land, and to fore- 
close their mechaniec’s lien on the house and land. On the 
14th of December, 1875, the cause was tried and resulted in a 
verdict and judgment in favor of appellees, against appellant, 
for the sum of $184.53, and foreclosing the lien on the house 
and land, from which appellant has prosecuted this appeal. 

The petition alleged that on the Ist day of January, 1874, 
appellees, at the instance of appellant, entered into a verbal 
contract with him for the erection and completion, in a work- 
manlike manner, of a house now known as appellant’s resi- 
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dence, upon twenty acres of land in Wise county, Texas, a full 
given. That by the terms of that 


description of which was g 
contract, appellees were to complete the house within a reason- 
able time; that in consideration thereof, agreed and promised 
appellees to pay them what the work and labor ,done and _per- 
formed by them in the erection of the house should be reason- 
ably worth, and also agreed and promised to pay them the 
reasonable worth of such material as should be used by them 
in the erection of the house; that appellees had fully complied 
with the contract, and that it was fully performed by them on 
the 6th day of May, 1874; that the work and labor done and 
performed by appellees under the contract in the erection of 
the house, was reasonably worth the sum of $225.00; that the 
material furnished by appellees in the construction of the 
house, was reasonably worth the sum of $62.30; that the ma- 
terial so furnished by appellees consisted of 480 feet of sheath- 
ing lumber, at $1.50 per hundred feet, amounting to the sum 6f 
$7.50; and 1,770 feet of framing lumber, at $3.00 per hundred 
feet, and amounting to the sum of $53.10; and making in the 
aggregate the sum of $60.51; that said sums of money were due 
and unpaid; that appellant, though often requested, had failed 
and refused, ete., except the sum of $115.90; and appellees 
prayed for judgment for their debt, $171.40. 

There was attached to the petition, as a part thereof, an ex- 
hibit and account, which is copied in the opinion. 

To this exhibit there was attached, as a part of same, and as 
a part of the petition, the affidavit of appellee Ashbell, that 
there was still due and unpaid a balance of $171.40 upon said 
account. Upon the trial, when appellees offered to prove the 
amount of their account, appellant objected, which objection 
was overruled by the court, to which appellant excepted. 

It should be observed, that while the affidavit which was 
filed and recorded with the account, was specific as to the ver- 
bal contract, and deseribed the property built upon, it failed 
to be more specific in describing the materials and particular 
work than the account itself. 
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Thos. J. Brown and T. J. Wyatt for appellants. 

I. The district court erred in overruling defendant’s demurrer 
to plaintiff’s original and amended petitions, for we maintain 
that no cause of action, which is based on an account, is clearly 
set forth unless an itemized account or bill of particulars is 
filed with the petition. Boynton e¢ a/. v. Chamberlain et a/., 
38 Tex., 604; McCartney v. Wood, 42 Tex., 39. 

If. The petitioners should have shown when said bill of par- 
ticulars was filed, recorded and served on defendant, because 
these must have been done within six months after the debt 
claimed became due, in order to “ fix and secure the lien ” pro- 
vided by the statute (Pasch. Dig., art. 7112); and unless it be 
assumed that the pretended bill of particulars is part of the 
pleadings, no allegations of these facts appear in plaintiff’s 
voluminous pleading, other than the exceedingly general aver- 
ment, that it was within six months; which is certainly insuf- 
ficient under special exceptions. But should it be held that the 
so-called bill of particulars was a part of plaintiff’s pleadings, 
then a much more cogent reason appears why the demurrer 
should have been sustained; for the insufficiency of said bill 
of particulars was thereby brought specially to the mind of the 
court. And, even under the most lenient rules of pleadings, 
this pretended bill of particulars was wholly insufficient to 
reasonably apprise the defendant of the demands sought to be 
enforced by plaintiff; in so much as the sum charged therein, 
for both lumber and material, is only stated in gross. See 
38 Tex., GO4 (above cited); Bouv. Law Die., vol. 1, 205. It 
will further be seen that said bill of particulars does not con- 
tain any description of the house or land against which the 
mechanic’s lien is claimed, as required by law. See Pasch. Dig., 
7112. To entitle plaintiff to this extraordinary remedy, the 
creature of the statute, the statute must be strictly followed, 
and a bill of particulars, to avail in fixing and securing this 
lien, must contain or be accompanied by a description of all 
the property against which the lien is sought to be enforced. 

ILI. The court erred in admitting testimony to prove the 
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amount of plaintiff’s account, because it did not appear by 
direct averment in any of the numerous petitions or amend- 
ments. One of the elements of good pleading is, that the 
eause of action be set out fully and specifically, and not left to 
calculation or inference from the statement of other facts. In 
the cause of Marshall v. Alley, 25 Tex., 344, and Kennedy v. 
Morrison, 31 Tex., 217, the court said that, “in an affidavit 
for an attachment, the balance due must be specifically stated ;” 
that is, it was insufficient merely to state the amount of credits, 
without directly averring the balance due. See also Salinas v. 
Wright, 11 Tex., 572; Malone v. Craig, 22 Tex., 610; Gray v. 
Osborne, 24 Tex., 158. 


Walton, Green & [ill also for appellants. 

The account declared on by the plaintiffs, not being ite:nized, 
is not a sufficient bill of particulars to support the allegation, 
prayer or judgment for foreclosure of a mechanic’s lien, and 
should not have been admitted in evidence, and cannot support 
the judgment. 2 Pasch. Dig., art. 7112; Tinsley v. Boykin, 
46 Tex., 598; Phil. on Mech. Liens, see. 350, pp. 486-7, and 
see. 405, p. 550. 


B. D. Davidson & W. O. Davis for appellees. 

The bill of particulars and the affidavit attached to the same 
was sufficiently certain to secure the lien, and was a substantial 
compliance with the statute. Pasch. Dig., art. 7112; Phillips 
on Mech. Liens, sees, 352, 353, 379. 


Borner, Associate JUSTICE. 





Judgment below was ren- 
dered in favor of appellees, Ashbell & Simpson, against appel- 
lant, Ferguson, for the sum of $184.53, and enforcing the 
mechanie’s lien. 

In the view we take of the case, it does not become material 
to determine any other question than this, the ruling upon 
which presents a fundamental error apparent of record, viz.: 
Was the bill of particulars, by the filing and notice of which 
the mechanic’s lien was attempted to be fixed and secured 
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under the act of November 17, 1871 (Pasch. Dig., art. 7112), 
sufficiently certain and specific for this purpose? 
The bill of particulars is as follows: 
May 6, 1874. 
H. C. Ferguson, to Ashbell & Simpson, Dr. 


To lumber and material furnished in building house............-. $60 30 


To work and labor on said house .......-.ccccccccccrccccccsecee 225 00 
Te NE Is RINE, in 9. 0405006006444 ddns No di EKO Sema SeeeSeeEs 2 00 

Wi cehdeddcisenaseepdeabunknanndsechdbeonasetaed eee $287 30 
EOF CAGE WANE. 0 200s 0000 000000000000becccesereense sencesescces - 115 90 
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It is well settled that to fix and secure a statutory mechanic’s 
lien the requisites of the statute must be substantially com- 
plied with in every essential particular. Noll v. Swineford, 
6 Pa. St., 191; Lanman’s Appeal, 8 Pa. St., 476; Boykin v. 
Tinsley, 46 Tex., 592. 

One of the most essential requirements of the statute is, that 
in verbal contracts a bill of particulars shall be filed in the 
proper office. 

If the work was to be performed or the material to be fur- 
nished under a special written contract, with specifications and 
for a sum certain, and the same has been completed, then it is 
not necessary to set out the items of work performed and ma- 
terials furnished, further than by the written contract itself. 
Phillips on Mech. Liens, § 352. 

In verbal contracts, however, the terms and specifications of 
the contract and the amount and value of the work and mate- 
rials furnished, are made ex parte, and should be so specific and 
certain as to advise the owner of the property, other lien cred- 
itors, if any, and all persons interested, of the particulars of 
the demand sought to be enforced, so that if they desire, they 
may be prepared to contest the same. Phillips on Mech. Liens, 
§ 350; Noll ». Swineford, 6 Pa. St., 191; Lanman’s Appeal, 
S Pa. St:, 476; Carson v. White, 6 Gill (Md.), 27. 

In commenting upon the certainty required in such state- 
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ment under the statute of Pennsylvania, the supreme court of 
that state say: “It has been felt that the extraordinary 
remedy afforded by our laws to mechanics and material men 
requires to be properly guarded, to preveht it from becoming 
a source of unjust annoyance and injury to those whose property 
is liable to be made the subject of its action. * * * As the 
law calls for nothing unreasonable at the hand of him who would 
fasten an encumbrance upon the property of his neighbor, no 
just ground of complaint is afforded by insisting upon a rigid 
adherence to its provisions. The information it exacts is, or 
ought to be, entirely within the power of the creditor to give, 
and an omission to put it on the record is, therefore, without 
excuse. Nehrer v. Zeigler, 3 Watts & Serg., 258; Thomas ». 
James, 7 Watts & Serg., 381; Witman v. Walker, 9 Watts «& 
Serg., 186. Indeed, the great object of the statute in pointing 
out the characteristics of the statement to be filed, would, in 
the end, be utterly defeated, were we to indulge the laxity of 
practice which ignorance and carelessness conspire to intro- 
duce and perpetuate.” Noll v. Swineford, 6 Pa. St., 191. 

Our statute does not prescribe the requisites of the bill of 
particulars, and although no precise rule can be laid down 
which would apply to every case, it may be safe to say that it 
should be reasonably certain as to the character and amount of 
materials furnished and the work performed, the dates and place 
when thus furnished and performed, and the value of the same. 

In Bouvier’s dictionary, title Bill of Particulars, it is said to 
be an account of the items of the claim, and shows the man- 
ner in which they arose; and that it should be as full and spe- 
cific as the nature of the case admits in respect to all matters 
as to which the adverse party ought to have information. 

Perhaps as a practical general rule, no better test can be ap- 
plied than that usually made by the courts in deciding upon 
special demurrer, the insufficiency, as to certainty of time, 
place, kind, quantity and value, of a petition upon a guantum 
meruit, for materials furnished and work and labor done and 
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Tested by these rules, the bill of particulars under consider- 
ation was not sufficiently certain and specific to fix and secure 
the mechanie’s lien. 

Although upon the trial, as in this case, the petition might 
be amended in this respect, yet this ean be for the purpose of a 
personal judgment only, but not to fix and secure the lien, 
which depends upon a substantial compliance with the mate- 
rial requisites of the statute in the first instance. 

There was error in so much of the judgment below as gave 
the mechaniec’s lien, and to this extent it is reversed and re- 
formed, and affirmed as to the personal judgment; the costs in 
and about this appeal incurred to be taxed against appellees. 


JUDGMENT REFORMED. 
[Opinion delivered April 20, 1880.] 





Barkiey er au. v. Tarranr Corvnry. 
(Case No. 4024.) 


1. PracticE—PLeapine.— The plaintiff moved to strike out defendant's 
special exceptions, embraced in his third amended answer to plaintiff's 
original petition, on the ground that they were not filed in due order of 
pleading, and were filed after plea to the merits. The motion was sus- 
tained. On appeal, eld, that since the previous answers were not con- 
tained in the record, this court could not determine whether they were 
answers of law, which might be amended before plea to the merits, or 
answers of fact, which would preclude subsequent exceptions, and the 
presumption would therefore control in favor of the correctness of the 
judgment of the district court. 

2, REPORT OF AUDITOR.— An auditor’s report, with reference to matters 
not properly arising under the pleadings of the parties, should to that 
extent be excluded from the consideration of the jury. 

3. SETTLEMENT OF ACCOUNTS — PRESUMPTION.— The presumption is that a 
settlement of accounts embraced all prior transactions between the par- 

eties except when it is sought to be set aside under appropriate allegations 
of fraud, accident or mistake. 

!. Practice — AuDITOR's REPORT.— On the coming in of an auditor's re- 
port, the defendant gave plaintiff notice to the effect that he would, on 
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the trial, offer evidence to attack and defeat so many items of the report 
as were allowed in favor of plaintiff, and so much of the same as disal- 
lowed certain items claimed by defendants, specifying their several 
amounts. Held, that the notice should, on exceptions, have been held 
defective as being too general in its terms. 

5. CHARGE OF couRT— PRacticE.—It is the duty of the court, in the 
charge to the jury, to evolve from the pleading the true issues arising 
thereon, and to submit the same to the jury, instead of leaving them to 
decide for themselves, from the legal effect’ of the pleadings, what those 
issues are. 


Aprreat from Tarrant. Tried below before the Hon. A. J. 
Hood. 


The case is sufficiently stated in the opinion. 


J. M. Thomason, James H. Burts and J. W. Robertson 
for appellant. 


Mabry & Carter for appellee. 


Bowyer, Associate Justice.— This is a suit brought by the 
county of Tarrant, as plaintiff, against B. F. Barkley, as former 
treasurer of that county, and the sureties on his official bond, 
for alleged breaches of the same, in this, substantially, that 
Barkley, as such treasurer, had received certain funds belong. 
ing to the county, and had failed to account for the same, in- 
cluding the amounts of sundry mistakes made against the 
county in two settlements with the police court, one made 
April 11, 1872, and the other July 241, 1872. 

The defendants answered by special exceptions, general de- 
nial, and further, that defendant Barkley had not only fully 
accounted for and paid over all county funds which had been 
received by him as such treasurer, but had by mistake over- 
paid the same to the amount of $2,398.70, for which he asks 
judgment in reconvention. 

During the pendency of the suit J. F. Arnold was appoirfted 
auditor, who returned into court his report showing a balance 
in favor of the county for $6,298.90, and on the final trial, 
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judgment was rendered for the county for $6,363.48, from 
which this appeal was taken. 

The plaintiff below moved to strike out the special excep- 
tions of defendants, filed September 26, 1879, to plaintiff's 
amended original petition, filed May 26, 1879, because the 
same were not filed in due order, but after pleading to the 
merits. 

This motion was sustained, and this is assigned as error. 

The record shows that these special exceptions were embraced 
in defendant's third amended original answer, but the previous 
answers are not set out, and hence we are not advised as to the 
character of the same — whether simply answers of law which 
might be amended before finally pleading to the merits, or 
answers of faet which would, as a general rule, preclude sub- 
sequent exceptions raising questions of law, unless they went 
to the foundation of the action. R. S., 1268; Drake v. Brander, 
8 Tex., 351; Fowler v. Stoneum, 11 Tex., 478; Oliver v. 
Chapman, 15 Tex., 400. 

As presented by the record, we must presume in favor of 
the judgment below, that the motion to strike out was properly 
sustained, 

The judgment of the court refusing to sustain the sixth and 
tenth grounds of the motion to set aside the report of the 
auditor, is also assigned as error. 

These grounds of this motion relate solely to alleged errors 
of the auditor upon questions of fact, and the evidence which 
was before him is not shown in the record by bill of exceptions 
or otherwise. The bills of exception purporting to have been 
taken before the auditor, are not signed by him, and hence are 
not so authenticated as that we can consider them. 

This court will not review, for it cannot do so advisedly, the 
judgment of the court below, upon a motion to set aside the 
report of an auditor, unless the matter complained of is appar- 
ent upon the face of the report itself, or otherwise properly 
shown upon the record. 

The defendants further assign as error the judgment of the 
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court overruling their objections to the introduction in evi- 
dence of the auditor’s report. 

There were two objections made to the introduction of this 
report. 

The first was, that upon its face it showed that the sum of 
$3,500 was allowed therein against defendants, as items of 
indebtedness taken from Barkley’s books as treasurer for 1872, 
when there was no allegation to this effect in plaintiff's last 
amended petition. 

If the report of the auditor was not in response to the 
pleadings of the parties, it should, to that extent, have been 
excluded, and the failure to do so would, if objected to, and 
assigned as error, be subject to revision in this court; but it 
is a sufficient answer to the objection here made, to say that 
plaintiff's last amended pleading was a supplemental petition 
in the nature of a replication, and that in the previous plead- 
ing, and which was relied upon on the trial, there was an alle- 
gation that defendants were indebted to plaintiffs, as shown by 
the books of Barkley, in the sum of $4,233.58. This was a suffi- 
cient allegation to have sustained, under proper evidence, the 
items of $3,500, shown by the treasurer’s books, as contained 
in the auditor’s report. 

The second objection to the report as evidence was, that the 
plaintiff had alleged a settlement between the police court and 
defendant Barkley on July 31, 1872, and it appeared that said 
above items were entered upon the treasurer’s books prior to 
said settlement, and there was no allegation that they were 
therein omitted. A settlement between the parties would 
prima facie be presumed to have embraced all prior transac- 
tions between them, relating to the same subject matter, and 
unless the settlement was sought to be set aside by allegations 
and evidence of fraud, accident or mistake, this presumption 
would be conclusive. 

As regards this second objection, however, we are met with 
the same difficulty which arises in a previously assigned 
error — that it is not shown, either upon the face of the re- 
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port itself or otherwise upon the record, that the objection was 
well taken. 

Although the particular pages of the treasurer’s book are 
given in the revort, upon which it is stated that the several 
items are shown, it does not appear whether the same were 
prior or subsequent to the settlement of July 31, 1872. 

The fourth error assigned is, that the court erred in reject- 
ing the evidence of Cross and Barkley, as shown by bill of 
exceptions No. 2. 

This bill of exceptions shows that the defendants offered to 
prove by these witnesses, that sundry alleged errors shown 
by the report of the auditor to have been made in the first 
settlement of April 11, 1872, were not in facts errors, and to 
explain why they were not; which testimony was rejected by 
the court, because the defendants had not specially alleged 
them to have been errors in their last amended answer, or 
pointed them out as such, in any pleading after said report 
was filed. 

This will be considered in connection with the fifth assigned 
error — that the court erred in the following part of the 
charge tothe jury: “ Whenever the defendant, in his answer, 
has averred a different state of facts from that contained in 
said report (but no further), vou are at liberty, if you find 
those facts so averred sustained by the evidence, to find at 
variance with the report of the auditor. In all other matters, 
inasmuch as the auditor’s report is in evidence before you, 
it will be your duty to be governed by the same.” 

The auditor’s report was filed September 15, 1879. Subse- 
quently thereto, the defendants, in addition to the motion to 
set the same aside, referred to above, filed also: 

First. An amended original answer, in which, among other 
things, they pleaded a general denial, and specially that de- 
fendant Barkley had made the settlement of date April 16, 
1872, with the police court, and that he did at that time pay 
over the whole amount of every kind of funds which he had 
received as treasurer to that date. 
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This allegation was sufficiently comprehensive to have in- 
cluded the items of this settlement alleged in the report of the 
auditor to have been errors, and to contradict which the testi- 
mony of the witnesses Cross and Barkley was offered by 
defendants. 

Second. In addition to this, defendants filed a notice to the 
plaintiff, to the effect that the defendants would, on the trial, 
offer evidence to attack and defeat so many items of the report 
of the auditor as were allowed in favor of plaintiff, and so 
much of the same as disallowed the following items claimed 
by the defendants: $2,166.70, $1,726, $12, $10 and $3,500. 

TIad objection been taken to this notice, on the ground that 
it was too general and set out no reason why the report should 
have been contested, it would seem that the same should have 
been sustained. 

By analogy to the rules of certainty required in good plead- 
ing, the grounds upon which the report of an auditor is 
intended to be contested in whole or part, should be so spe- 
cifically set out as to enable the opposite party to come prepared 
with his evidence touching the matter thus excepted to. Other- 
wise, as said in Whitehead v. Perie, 15 Tex., 12, the benefi- 
cial objects intended by the statute would be defeated. LR. S., 
art. 1473. No exception, however, seems to have been taken 
to the notice of contest, on this or any other ground, and the 
court in the charge distinctly states. to the jury, that the de- 
fendant Barkley had by his answer filed since the report came 
in, “contested and averred a different state of facts in part 
from those stated in said report, and hence the defendants are 
not bound by the statements and results shown and contained 
in said report, as to the special matters and statements con- 
troverted by defendants by the answer and evidence going to 
sustain the same.” 

If it be conceded, as was done in the charge, that the de- 
fendants had properly controverted the report of the auditor 
by the notice to that effect or by the amended answer, then 
either of them was sufficiently comprehensive to have admitted 
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the rejected testimony of Cross and Barkley, and there was 
error in excluding the same as shown by the bill of exceptions. 





Under our practice, it is the duty of the court in the charge 
to evolve from the pleadings the true issues of fact arising 
thereupon, and to submit the same to the consideration of the 
jury, and not to leave them to decide for themselves, from 
the legal effect of the pleadings, what those issues are. 

That part of the charge of the learned judge which is com- 
plained of, is, we think, in this respect, objectionable, and as it 
may have misled the jury, is erroneous. 

We are the more inclined to this opinion, as, under the evi- 
dence contained in the record, we cannot otherwise well recon- 
cile the verdict of the jury upon the question of the alleged 
mistake of $2,166.70, claimed to have been made against 
defendant Barkley, in excess of the amount actually received 
by him from James, as sheriff, and the failure to find which 
is one of the grounds for the motion for a new trial. 

Judgment reversed and cause remanded, 


REVERSED AND REMANDED. 


[Opinion delivered April 27, 1880.] 





Wa. G. McDanter et Au. v. Wm. Weiss Er AL. 
(Case No. 4 106.) 


1, EvipeNcE—CERTIFIED copres.— A duly certified copy from the records of 
the district court, of a judgment rendered therein, is admissible in evi- 
dence without the aid of the statute making duly recorded instruments 
admissible, and consequently is not affected by the proviso requiring 
such instruments to be filed among the papers three days before the com- 
mencement of trial. (R. C., 2257.) 

2. COMMUNITY PROPERTY.— See statement of case for facts sufficient to sup- 
port a finding, that land was community property when conveyed to the 
wife and subject to execution against the husband. 
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Arrest from Williamson. Tried below before the Hon. 
W. A. Blackburn. 

Suit in trespass to try title to six hundred and forty acres 
of land in Williamson county. The suit was brought June 
25, 1878, by William Weiss and Lou E. Weiss, his wife, 
against William G. McDaniel, his wife Susan A. MeDaniel, 
and J. W. McDaniel. There was no service had on J. W. Me- 
Daniel, and the suit as to him was dismissed. September 9, 
1878, defendants William G. and Susan A. MeDaniel filed 
their original answer consisting of a plea of not guilty. Jan- 
uary 30, 1880, death of Lou E. Weiss suggested, and William 
Weiss asked to be made a party plaintiff, as executor of her 
last will. William Weiss was made a party plaintiff, as exec- 
utor. January 31, 1880, the cause was tried by the court, the 
parties having waived a jury. Plaintiff Weiss introduced in 
proof of his title to the land: 

1. Certified copy of deed from the administrator of Mar- 
garet McDaniel, deceased, to William G. McDaniel, of date 
July 20, 1858, conveying the land in controversy. 

2. Certified copy of deed from William G. McDaniel to 
William P. McDaniel, of date February 1, 1867, conveying 
same land. 

3. Certified copy of deed from William P. McDaniel to 


Susan A. McDaniel, of date September 2, 1874, conveying 
same land. 


The foregoing certified copies were introduced by plaintiffs 
to prove a common source of title, and were objected as evi- 
dence by the defendants, and the objections were overruled and 
defendants excepted. 

4. A paper purporting to be a certified copy of a judgment 
of the district court of Jefferson county, Texas, rendered on 
the 29th of November, 1870, in cause No. 495, in favor of 
William McFaddin, Executor, ete., v. Bendy, McDaniel and 
Hyde, for $2,355.22 and costs. This paper purports to be cer- 
tified to by the district clerk of Jefferson county, and was filed 
in the cause January 28, 1880. Defendants objected to this 
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paper being read in evidence. Objections overruled, and de- 
fendants excepted. 

5. A certified copy of the record of that judgment, taken 
from the records of Williamson county, and certified by the 
county clerk of that county to be a copy of the record of the 
judgment in his office. This paper shows that the judgment 
was filed for record in the county clerk’s office of Williamson 
county, March 17, 1871, and recorded there April 12, 1871. 
Defendants objected to the introduction in evidence of this 
paper. Objections overruled, and defendants excepted. 

6. A certified copy of an execution issued upon that judg- 
ment April 24, 1871, together with the indorsements thereon. 

7. A certified copy of another execution issued upon said 
judgment February 15, 1878, together with the indorsements 
thereon. 

Under this last execution the sheriff of Williamson county, 
on March 8, 1878, levied upon the land in controversy as the 
property of the defendant Wm. G. McDaniel, and on the see- 
ond of April, 1878, the land was sold under the levy and was 
purehased by Lou E. Weiss for the sum of 864. The two cer- 
tified copies of executions were objected to by defendants. 
Objections overruled, and defendants excepted. 

8. Deed from 8. M. Strayhorn, sheriff of Williamson county, 
to Lou E. Weiss, of date April 2, 1878, conveving the land 
in controversy under and by virtue of the execution, levy and 
sale. 

Defendants read in evidence: 

1. Deed from Wm. G. McDaniel to W. P. McDaniel, of date 
February 1, 1867, conveying the land in controversy. Re- 
corded in Tyler county, where executed, on the day of its date, 
and recorded in Williamson county, where the land is situated, 
November 5, 1873. 

2. Deed from Wm. P. McDaniel to Susan A. MeDaniel, of 
date September 2, 1874, conveying the land. Recorded in 
Williamson county September 12, 1874. 

The evidence showed that Wm. G. MeDaniel and 8. A. Me- 
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Daniel were husband and wife, and there was no evidence that 
the land was owned by the wife before marriage, or that it was 
acquired by gift, devise or descent, or that it was paid for with 
her separate means. 


Willson & Gaines for appellants. 

I. The paper purporting to be a certified copy from the 
records of the county clerk’s office of Williamson county, of a 
judgment of the district court of Jefferson county, was improp- 
erly admitted in evidence. It was admitted to prove that the 
judgment had been duly recorded in Williamson county. In 
other words, to prove a judgment lien on the land in contro- 
versy. There was no evidence accounting for the absence of 
the certified copy of the judgment, from which the record in 
Williamson county had been made. Defendants objected to 
the paper. Pasch. Dig., arts. 4710, 5014, 7006; TLouston City 

% KR. Co. v. Jackson Martin, Tex. L. J., vol. 3, No. 29, March 
24, 1880; 1 Greenl. Ev., 82 et seq. 

II. The paper was not admissible in evidence without proof 
of its execution or without being filed among the papers of the 
suit three days before the commencement of the trial, and 
three days’ notice of such filing given to defendants or their 
attorneys. The paper referred to was filed among the papers 
in this snit January 28, 1880. Notice of such filing was 
accepted same day by defendants’ attorneys, but without 
waiver of the three days’ time. The trial of the suit was on 
January 31,1880. Defendants objected to the introduction 
of this paper in evidence for the reasons stated in their bill of 
exceptions. KR. S., 2257; Pasch. Dig., arts. 5014, T7006. 

III. The title of plaintiff to the land depends solely upon 
the supposed judgment lien. Pasch. Dig., art. 4988; Watkins 
v. Edwards, 23 Tex., 447; Hawley v. Bullock, 29 Tex., 222. 

IV. No lien upon the land was acquired by virtue of the 
record of the judgment. Wim. G. McDaniel conveyed away 
all his title and interest in the land on February 1,1867. Susan 
A. McDaniel became the legal owner of the land by purchase 
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September 12, 1874. The judgment was recorded in William- 
son county March 17, 1871. The conveyances from Wm. G. 
MeDaniel to W. P. McDaniel, and from W. P. McDaniel to 
Susan A. MeDaniel,were recorded in Williamson county subse- 
quently to the record of the judgment and prior to the levy 
upon and sale of the land. Pasch. Dig., art. 7006; Hillman ». 
Meyer, 35 Tex., 538; Holden ». Garrett, Kansas ease, Cent. L. 
J., vol. 10, No. 5, 95. 

V. If a lien was acquired upon the land by virtue of the 
record of the judgment, it was lost by a failure to use legal 
diligence. The judgment was rendered November 29, 1870, 
but two executions have issued upon the judgment. The first 
execution issned April 24,1871. The other issued February 
15, 1878, and this was the execution under which the land was 
levied upon and sold. Pasch. Dig., art. 7005; Barron v. Thomp- 
son, decided by this court at its last Galveston term, and pub- 
lished in Texas Law Journal, vol. 3, No. 26, 402, 1880; 
Russell v. MeCambell, 29 Tex., 31. 

Makemson & Fisher and D. W. Doom for appellees. 

I. Appellee denies appellants’ proposition, and says that a 
certified copy of the judgment taken from the minutes of the 
district court of Jefferson county, where the judgment was 
rendered, having been read in evidence to establish the judg- 
ment, it was proper to admit in evidence a certified copy of 
the same judgment from the records of the county clerk’s 
office of Williamson county to prove the fact that a transcript 
of said judgment had been filed for recerd and recorded in 
Williamson county, where the land in controversy was situ- 
ated. KR. S., art. 2252; Peck v. Clark, 18 Tex., 241; 1 Greenl. 
Ev., sees. 484, 485. 

II. The defendants having anticipated and set up plaintiffs’ 


-chain of title in their pleadings, and attack the same on the 


ground that the evidences of title to plaintiffs, including this 
judgment, were fraudulent, null and void, and set up title in 
themselves, thereby assumed the burden of proof and ought 
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not to be permitted to object to the same evidence when 
offered by the plaintiffs. Custard v. Musgrove, 47 Tex., 217; 
Shields ». Hunt, 45 Tex., 424; Hill ». Allison, 51 Tex., 392. 

III. Appellee says that the certified copy of the judgment 
from the minutes of the court, where it was rendered under 
the hand of the clerk and seal of the court, proved the judg- 
ment in the only manner in which it could be proved, and was 
admissible in evidence without any previous filing or notice. 
The certified copy was from the minutes of the district court 
of Jefferson county, where the judgment was rendered, and 
was properly certified by the clerk, with the seal of the court. 
R. S., art. 2252; Winters v. Laird, 27 Tex., 616. 

IV. If there was no judgment lien plaintiffs were still en- 
titled to recover, unless the land in controversy was the separate 
property of Mrs. S. A. McDaniel and not the community 
property of herself and her husband Wm. G. McDaniel; and 
she having pleaded that the land was her separate property, 
because it was purchased by her with her own separate money, 
and that plaintiffs had notice of the facts pleaded, thereby 
waived her plea of not guilty, and it devolved upon her to 
make out her defense. KR. S., art. 2851; Pasch. Dig., art. 4641; 
Custard v. Musgrove, 47 Tex., 217; Shields v. Hunt, 45 Tex., 
424; Hill ». Allison, 51 Tex., 392; Cooke v. Bremond, 27 Tex., 
457; Smith v. Boquet, 27 Tex., 507; Mitchell v Marr, 26 Tex., 
329; Dunham v. Chatham, 21 Tex., 231; Smith wv. Strahan, 
16 Tex., 323. 

V. The record of a transcript of the judgment in William- 
son county createdea lien on the land in controversy, as the 
property of Wm. G. McDaniel, and that the lien thus ae- 
quired was superior to a prior unrecorded deed from Wim. G. 
McDaniel to Wm. P. McDaniel, and was not defeated by the 
subsequent recording of the deed. The judgment was filed 
for record in Williamson county on the 17th day of March, 
1871. The deed from Wm. G. MeDaniel to Wm. P. MeDan- 
iel was filed for record in Williamson county on the 4th day 
of November, 1873. The deed from Wm. P. McDaniel to S. 
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A. MeDaniel was filed for record in Williamson county on the 
12th day of September, 1874. Pasch. Dig., arts. 7005, T006; 


Mainwarring v. Templeman, 51 Tex., 205; Grace v. Wade, 45 
Tex., 522. 


Goutp, Associate Justice.—The duly certified copy from 
the records of the district court of Jefferson county, of a judg- 
ment rendered in said court, was admissible in evidence with- 
out the aid of the statiite making duly recorded instruments 
admissible, and consequently was not affected by the proviso 
requiring such instruments to be filed among the papers three 
days before the commencement of trial. RR. C., 2257; Winters 
v. Laird, 27 Tex., 618. 

In our opinion there is one ground on which the judgment 
of the court may have been founded and must be supported. 
The evidence was, we think, sufficient to support a finding that 
Wm. G. and 8. A. McDaniel were husband and wife at the 
time the title to the land was made in her name, and as there 
was nothing to show the contrary, the evidence was sufficient 
to support the further finding that the land was community 
property and subject to the execution against W. G. MeDaniel. 
Zorn v. Tarver, 45 Tex., 520; Cooke v. Bremond, 27 Tex., 457; 
Veramendi v. Hutchins, 48 Tex., 550, and cases there cited. 

As our opinion is that the judgment should be affirmed on 
this ground, it becomes unnecessary to inquire whether it 
might be supported on the ground of a judgment lien. 


AFFIRMED. 
(Opinion delivered April 27, 1880.] 
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Marx & Kempner vy. J. ABRAMSON. 
(Case No. 4113.) 


ATTACHMENT — AMENDMENT. — An affidavit for an attachment cannot 
be amended. 

2. ATTACHMENT — AMENDMENT. —Though an amendment may be made 
to a petition for attachment, which will relate back and cure defective 
allegations in the original petition in regard to the same cause of action, 
yet it will not aid a defective aftidavit for attachment. 


AprreAt from Bexar. Tried below before the Hon. Geo. HI. 
Noonan. 

Suit by Marx & Kempner on January 1, 1879, for debt 
against J. Abramson, appellee. Plaintiff gave bond, and an 
attachment was issued on a petition which alleged “ that there 
is justly due and owing unto Marx & Kempner, on said prom- 
issory notes, at least the sum of $1,717.78. Some of said 
notes are due and some are not.” There was no separate afli- 
davit, but the allegations of the petition were sworn to. 

The attachment was levied on a stock of merchandise, the 
property of the defendant. February 7, 1879, defendant filed 
a general demurrer. September 15, 1879, plaintiff filed an 
amended original petition, setting forth with more certainty 
the amount of the indebtedness. The defendant then aban- 
doned his demurrer, and on the 15th of September, 1879, filed 
a motion to quash the attachment. The court sustained the 
motion, and dismissed the attachment proceedings. The filing 
of plaintiff’s amended petition, the order quashing the attach- 
ment, the withdrawal of the demurrer and rendition of the 
judgment were all on the same day when the cause was called 
for trial. The court permitted the plaintiff's amendment as 
an amendment to their petition, disregarding it as an amend- 
ment to the original aflidavit. 


Davis & Sayles for appellants.— The court erred in sus- 
taining the motion to quash the attachment proceedings. 
Frosh v. Swett, 2 Tex., 485; Wells v. Fairbanks, 5 Tex., 582; 
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Holliman v. Rodgers, 6 Tex., 91; Perry v. Herbert, § Tex., 1; 
Tarkinton v. Broussard & Co., Austin Term, 1879; Rules for 
District Court, 12, 13, 14, 15; Morgan wv. Johnson, 15 Tex., 
568; Seawell v. Lowery, 16 Tex., 47; Darbee vw. Holder, 24 
Tex., 225. The motion was too late. Rule 25, District Court. 
We respectfully ask the court to reverse the judgment of the 
lower court sustaining the motion to quash the attachment 
proceedings, and to make such further order as the equities of 
the case require. 


Simpson & James for appellee. 

I. The court did not err in sustaining the motion to quash 
the attachment proceedings. Cox v. Reinhart, 41 Tex., 591; 
Sydnor v. Totham, 6 Tex., 189. 

II. The court properly admitted plaintiff's amendment as 
an amendment to the petition, and excluded it as an amended 
affidavit. Drake on Attachments, $$ 87, 113; Dallam, 605. 

III. The motion to quash the attachment was filed in time. 
The motion was filed when the case was for the first time 
reached and ealled for trial. Rule 25, District Court; RK. S., 
art. 1269. There is nothing in the record to show the fact, 
and nothing to controvert it. 


Bonner, Assocrare Justice. — By an unbroken line of de- 
cisions from the days of the republic until the present time, 
an affidavit for attachment cannot be amended. 

The original petition in this case was defective on general 
demurrer, and the affidavit was to the effect, simply, that the 
allegations in the petition were true. The petition and affidavit 
were not sufficient to have authorized the attachment. 

The amended petition was filed several months subsequently, 
and was not sworn to, and although it had the effect to cure 
the omission in the original petition and support the personal 
judgment which was rendered on the notes sued upon, vet, if 
it were permitted to sustain the attachment, which was other- 
wise invalid, this, under the circumstances, would be an 
amendment to the affidavit. 
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In the ease of Tarkinton v. Broussard, 51 Tex., 550, re- 
ferred to by counsel for appellant, there was a separate affidavit, 
which, within itself, contained the essential requisites of the 
statute authorizing the issuance of an attachment, and which 
was consistent with the allegations of the original petition. 

In that case, however, it was distinctly intimated, that though 
a subsequent amendment could be made, which would relate 
back and cure defective allegations in the original petition in 
regard to the same cause of action, yet that it would not aid 
a defective affidavit. 

That case was essentially different from the one now before 
the court. 

The objection that the motion to quash was made _ too 
late, was not presented at the proper time to the court below, 
and we give no opinion upon that question. 

AFFIRMED. 

[Opinion delivered April 27, 1880.] 





Joun NaGie v. Moopy & Jenson. 
(Case No. 4144.) 


1. Limrratron —CommissioON MERCHANT.— Mutual and continuing deal- 
ings existed between commission merchants in Galveston, and a cotton 
buyer in the interior, under an agreement by which cotton was to be 
shipped to the commission merchants, who were to accept drafts drawn 
against the cotton. Held — 

1. That the statute of limitations would not begin to run in favor of 
the commission merchants for the proceeds of the cotton until after an 
account of sales had been rendered by them, or until after a reasonable 
time within which the same should have been rendered, or until after 
an open or implied conversion of the proceeds. 

2. Limitation would not run in favor of the buyer until the cotton 
had been sold or otherwise accounted for, or until after a reasonable 
time within which it could have been sold or accounted for. 

3. That the commission merchants hal charged interest from dates 
of payment of the buyer's drafts, and had credited him with interest 
from dates of sales of cotton, should not have the effect to make the 
dates of sale the accrual of the cause of action, any more than would 
their agreement that interest would be charged before maturity. 
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Apreat from Travis. Tried below before the Hon. E. B. 
Turner. 

Suit by commission merchants Moody & Jemison, against 
John Nagle, to recover a balance of $2,079.45 alleged to be due 
them for moneys advanced upon cotton shipments by him to 
them during the cotton season of 1876-77. The action is 
based upon an account styled an “account current,” attached 
to and mad? a part of the petition, and upon certain bills of 
exchange described in the petition as drawn by the defendant 
on the plaintiffs and by them accepted and paid. The dates of 
payment and the amount of each draft correspond with the 
date and amount of each item of advance charged in the ac- 
count. The first item of advance is dated on the 11th day of 
September, 1876, and the last on the 22d day of January, 
1877. The items of credit or payment extend from the 6th of 
October, 1876, to the 19th of October, 1877, inclusive. 

The original petition, filed September 30, 1879, was based 
wholly on the account. The amended petition, filed January 
6, 1880, and upon which the case was tried, declared in addi- 
tion upon the paid drafts, with respect to which plaintiffs 
claimed to be accommodation acceptors. 

The defenses were: a general demurrer, special demurrer, 
special plea of the statute of limitations of two years, and a 
general denial. 

The petition alleges that the advaneos were made to defend- 
aut pursuant to an agreement between him and plaintiffs; and 
that they were not to mature until all cotton shipped plaintiffs 
by defendant should be sold. The evidence shows that each 
item of advance was charged when made, and interest com- 
puted from date of advance. That each item of advance had 
been standing more than two years prior to the filing of the 
petition. The first advance was September 11, 1876; the last, 
January 22, 1877. Advances were made upon cotton shipped 
by defendant to plaintiffs. The advances were realized on 
drafts drawn by defendant on plaintiffs and by them accepted 
and paid. The drafts were drawn against cotton shipped. 
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There was no proof of an understanding between the plaintiffs _ 
and defendant as to when the advances should mature. E. 8. 
Jemison, one of the plaintiffs, was permitted to state, over the 
objection of defendant, “that the statement was a conclusion 


9 


and the opinion only of the witness;” “that the claim against 
defendant. became due at the date of the last sale of cotton on 
the 19th of Oetober, 1877.” 


Judgment for plaintiffs for $2,109.50, interest and costs. 


Wooldridge & Fisher for appellant. 

I. Where the proof fails to show an understanding between 
the parties as to when advances made by one to the other shall 
mature, they become due from the date of each advanee, and 
advances of longer standing than two years will be barred, 
unless the transaction fall within the protection of the excep- 
tion in favor of merchant and merchant. R.S., art. 3203; 
May »v. Pollard, 28 Tex., 678; Lowe v. Dowbarn, 26 Tex., 509; 
Guichard v. Superville, 11 Tex., 522; Judd v. Sampson & Co.. 
13;Tex., 19; 3 Parsons on Contracts, 6th ed., 86, note O; Angell _ 
on Limitations, 6th ed., 161. 

II. Unless the account be mutual and concern the business 
or trade of merchandise, charges on one side, and credits or 
payments on the other, will not bring it within the exception 
in favor of merchant and merchant. Guichard v. Superville, 
11 Tex., 522; Angell on Limitations, 6th ed., see. 149. 

ILI. The drawee of a bill who accepts and pays the same 
for the accommodation of the drawer, may maintain his action 
against the drawer for money had and received, of which the 
bill is an item of evidence to show the date and amount of 
the payment; but he cannot sue upon the bill. Stark 7. Alford, 
49 Tex., 276, 277; Planters’ Bank v. Douglas, 2 Head (Tenn.), 
699; eo v. Townsend, 7 La., 95; Bank, ete., v. Cameron, 7 
Barb., 143; 1 Daniell Sa Inst., > ed., 426; 2 Daniell Neg. 
Inst., Any 944-45. 

IV. Where, pursuant to an agreement that money shall be 
advanced on cotton shipped, money is advanced on drafts 
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drawn against cotton or other security in the hands of the 
drawee, the drawee who accepts and pays the same is not an 
accommodation acceptor; and in a suit against the drawer by 
the drawee,.the contract made, and not the contract stated in 
the bill, must control in applying the bar of the statute. 


. John B. Rector for appellees. 

I. Where money is advanced by a factor or commission 
merchant on cotton in store, the cotton is the primary fund 
for the discharge of the sum advanced, and limitation does not 
run against such a debt until the cotton is disposed of. 
Grimes et al. v. Hagood, 27 Tex., 694; Grimes v. Hagood, 19 
Tex., 247. 

II. The action of an accommodation acceptor who has paid 
the bill, is grounded upon a contract in writing, which is not 
barred by the statute of limitations until the lapse of four 
years. The last draft drawn by appellant against appellees was 
on January 22, 1877. Thisdraft was for $7,300, and was drawn 
against a shipment of one hundred and twenty-seven bales of 
“eotton. This draft was accepted and paid by appellees. At 
the time this draft was drawn and paid, appellees had in their 
hands about one thousand bales of cotton, the property of 
appellant, which they were still holding. All the cotton of 
appellant was sold by appellees and placed to his credit, after 
which he was indebted to them $2,079.45. Sublitt v. Me- 
Kinney, 19 Tex., 439; 2 Parsons on Notes and Bills, 460. 


Bonner, Associate Justice.— The controlling question in 
this ease is this: Did the statute of limitations of two years, 
pleaded by defendant Nagle, commence to run from the dates 
of the payment by Moody & Jemison of the drafts drawn on 
them by him, or from the dates of the last sale made by 
Moody & Jemison of the cotton consigned them by Nagle to 
meet these drafts? 

It is apparent from the testimony that the dealings between 
the parties were mutual and continuing in their character; 
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that Nagle was to ship cotton to Moody & Jemison, and that 
the latter were to accept his drafts drawn against the cotton. 

Evidently the statute of limitations would not have com- 
menced to run in favor of Moody & Jemison for the proceeds 
of the cotton until after an account of sales had been rendered 
by them, or after a reasonable time within which the same 
should have been rendered, or until there had been a conver 
sion by them of these proceeds, either openly or impliedly by 
law. Fulkerson v. White, 22 Tex., 674. 

On the other hand, the cotton was the primary fund upon 
which Moody & Jemison not only had the right to rely for the 
repayment for advances made upon the same, but which Nagle 
could compel them to exhaust before he could be called upon 
to pay otherwise, these advances, made through his drafts drawn 
upon the faith of this cotton, and to meet which it was con- 
signed to Moody & Jemison. Grimes v. Hagood, 27 Tex., 693. 

Until the cotton had been sold or otherwise accounted for, 
the balance due from the one to the other, and which in this 
ease is the true cause of action, could not have been ascer- , 
tained, and hence the statute would not have commenced to 
run prior to that date, or not sooner than a reasonable time 
within which it could have been thus sold or accounted for. 

The last sale being within less than two years before the 
institution of the suit, the bar of the statute had not intervened. 

That Moody & Jemison had charged Nagle with interest 
from dates of payment of his drafts, and had credited him 
with interest from dates of sales of cotton, should not, under 
the circumstances of this case, have the effect to make these - 
dates the accrual of the cause of action, any more than would 
other agreements, either express or implied, that interest 
would be charged before maturity. It was a mere incident to 
the course of dealing between the parties, and was a fair and 
reasonable method to keep the accounts, so that exact justice 


could be done to both. 
AFFIRMED. 
(Opinion delivered April 30, 1880.] 
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Sam. S. Surra v. Brownson & Co. 
(Case No. 4137.) 


1. SEPARATE PRoPERTY — ConTRAcT.— No decree can be rendered in a 
proceeding based on a promissory note executed jointly by the husband 
and wife, subjecting her separate estate to forced sale, in the absence of 
averments and proof that the obligation was incurred for necessaries for 
the wife and family or for her separate estate. 

2. Same — Jup@MENT.— In such a proceeding, the failure to render a gen- 
eral judgment against the wife, is not error to the injury of a surety on 
the note of which he can complain. 

3. JUDGMENT — PRACTICE —ATTORNEY'S FEES.— See statement and opinion 
for case in which objection to a judgment for ten per cent. attorney's fees 
against the obligors in a promissory note, came too late when made for 
the first time after appeal. 


Error from Bexar. Tried below before the Hon. George 
IJ. Noonan. 

Suit by appellees Brownson & Co. upon a promissory note 
made by Wm. P. Graves, Louisa Graves, Rt. L. Graves, E. G. 
Graves and Sam. S. Smith—the last being the plaintiff in 
error,—and delivered to Brownson & Co., for the sum of 
$664.72, with twelve per cent. interest, and ten per cent. attor- 
ney’s fee, which the makers also agreed to pay, “should judi- 
cial proceedings be used in collecting.” 

The note was signed by “ Louisa Graves per Wm. Graves, 
attorney in fact.” 

The first answer was a general denial, signed by Wm. P. 
Graves, attorney for defendants, and filed June 6, 1873. 

Sam. 8. Smith, on October 22, 1878, filed an answer, alleg- 
ing that he signed the note as surety, and that plaintiff knew 
this fact. He asked that, in case judgment be rendered for 
the plaintiff, the sheriff be directed to levy execution first 
upon the other defendants, principals, ete., as the law provides. 

On the 18th of November, 1878, R. L. and E. G. Graves, 
by an amended answer, alleged that the promissory note de- 
clared on is null and void, because Louisa Graves, the principal 
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debtor, was a married woman, and was so at and before the 
time of the execution and delivery of the note; that her privy 
acknowledgment had not been taken; that they were sureties 
only, and that the clause of ten per cent. attorney’s fees was 
illegal because it was a conditional exaction of usurious inter- 
est — the rate of interest contracted for being already as high 
as twelve per cent. 

On the same day R. L. and E. G. Graves filed an exception 
to the substituted petition of plaintiff, upon which exceptions 
no action was asked of, or taken by, the court. 

It was shown that Louisa Graves was, at and before the 
execution of the note, the wife of the defendant Wm. P. 
Graves. A trial was had before the court, no jury being de- 
manded, which resulted in judgment for plaintiff against all 
the defendants except Lonisa Graves. The suretyship of Sam. 
S. Smith was recognized, and the judgment rendered accord- 
ingly under the law on that subject. “ And it appearing to 
the court that Louisa Graves is the wife of the defendant W. 
P. Graves, and there being no evidence that the sum men- 
tioned in the promissory note sued upon was used for her 
benefit or the benefit of her separate estate, she, the said 
Louisa, is hereby dismissed with her costs.” 

To this judgment the plaintiff in error, Sam. S. Smith, sued 
out his writ of error, under which he brought the case up. 


C. K. Breneman for plaintiff in error. 

I. The plea of coverture is a personal privilege and could 
be pleaded only by Louisa Graves, the married woman, herself, 
or perhaps by her husband, Wm. P. Graves, for her. It ap- 
pears that all but Louisa Graves and Wm. P. Graves were 
sureties, and that the latter were married before and at the 
time of the execution of the note, and still are man and wife. 

II. Sam S. Smith, as the surety of Louisa Graves, was injured 
by the dismissal of plaintiff as to her, and consequently has a 
right to complain of the action of the court. 

III. Inasmuch as Louisa Graves did not plead her coverture 
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in abatement, it will be presumed either that she had by proper 
power authorized her husband, Wm. P. Graves, to sign her 
name to the note to cover an indebtedness incurred for the 
benefit of her separate property, or that the contract, for some 
good reason, was legally binding upon her. The statute re- 
quires that suit shall be brought against the principal at the 
same time that it is begun against the surety, and, by the dis- 
missal as to Louisa Graves, the surety, Sam 8. Smith, has been 
deprived of his remedy against the only solvent principal. 

[V. There is no evidence to support the judgment, in so far 
as it decrees the recovery of ten per cent. attorney’s fees. 
There must be proof to sustain such a demand, and the court 
must find further evidence that the amount of ter per cent. is 
reasonable, just and due. 


Welder & Upson for defendant in error. 

I. No judgment can be rendered against a married woman, 
to be made ont of her separate property, unless she herself has 
contracted the indebtedness sued upon for necessaries for her- 
self and family, or for the benefit of her separate property or 
estate. The note in this suit is simply signed by Louisa 
Graves, per Wm. P. Graves, attorney in fact. 

II. Error cannot be presented for the first time in this court. 
without previous objection in the court below and without as- 
signment of error. The defendants in the suit contracted to 
pay ten per cent. as an attorney’s fee, in case the collection of 
the note should have to be enforced by means of judicial pro- 
ceedings, and the plaintiff in error, as well as the other 
defendants, is bound by this contract. 


Govtp, AssocratEe J ustice.— As the judgment against Wim. 
P. Graves binds the community estate of himself and wife, 
the only question presented by the assignment of errors is the 
failure to enter up a decree subjecting the separate property of 
the wife, Louisa Graves. 

There was nothing in the pleadings of the plaintiffs, or of 
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any of the defendants who were sureties of Wm. P. Graves 
and Louisa Graves on the note, to authorize a decree subject- 
ing her separate estate. The failure to render such a decree 
was not error, and the failure to render a general judgment 
against her was not error to the injury of Smith. 

No question as to that part of the judgment which is for ten 
per cent. attorney’s fee was made below by plaintiff in error, 
and his objection to that part of the judgment need not now be 
considered. 


The judgment is affirmed. 
AFFIRMED. 
[Opinion filed April 1, 1880.] 





Geo. B. ZimpepetMAN Et AL. vy. Tuos. Ropp Er At. 
(Case No. 4091.) 


1. POWER OF WIFE TO SELL COMMUNITY PROPERTY.— When the husband 
deserts the wife, ceases to discharge his marital duties, and contributes 
nothing to her support and to the support of the children, the power to man- 
age, control and dispose of the community property for purposes of sup- 
port is transferred to the wife. In such a case, the discretion exercised 
by the wife in selling the community property will not be reviewed, 
unless it has been used to perpetrate a fraud on the husband's rights. 

2. MARITAL RIGHTS —ComMMUNITY PROPERTY.—The titles of the husband 
and wife to the community property are equal, the only difference being, 
that the husband retains the power to manage, control and dispose of it, 
subject to the exception above stated. 

3. Notice —Reatstratron.— A purchaser from the husband is chargeable 
with notic2 of a prior recorded deed to the community property, executed 
by the wife after her desertion by the husband. 

4. CONVEYANCE BY HEIRS — Notice.— A conveyance made bona fide by 
the heir whose title by descent is not of record, conveys title, as against a 
prior unrecorded deed by the ancestor, if the purchaser from the heir 
had no actual notice of the prior deed. (Obiter.) 

+. MARITAL RIGHTS.—In trespass to try title to a tract of land purchased 
from B., a woman, who from 1837 to 1867 lived with C. as his wife, and 
which was sold by B. after her desertion by C. The testimony was 
conflicting as to whether B. and C. were ever actually married. The 
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court charged that if B. and C. lived together as man and wife, and by 
virtue of such cohabitation got the certificate which they traded for the 
land in controversy, then, whether they were married or not, the land 
was their community property, and that on B.’s abandonment without 
cause, with nothing left for her support, she would have the right to sell 
the property for her support. Held — 

1. Error, as the charge virtually withdrew the issue of the marriage 

of the parties from the jury. 

2. Quere. If the certificate was issued to C. because he was living 
with b. as a married man and the head of a family when they were 
not actually married, whether the woman would not be entitled to an 
interest of one-half the certificate, or its proceeds, as the joint acquisi- 
tion of the partnership ? 


Appear from Travis. Tried below before the Hon. E. B. 
Turner. 

Suit brought August 17, 1875, by appellee Zimpelman and 
W. W. Briggs, in trespass to try title against the appellees, 
Robb & Taylor, for 1,712$ acres of the William Lewis, Sr., 
league and labor of land, in Travis county. Afterwards, dur- 
ing the pendency of this suit, Briggs died; and his wife, who 
had administered on his estate in Texas, made herself a party 
plaintiff. On the 28th day of October, 1878, the appellee 
Dimmitt was made a party defendant by amended petition. 

On the 6th of May, 1879, the present appellant filed an 
amended second supplemental petition against the appellees, to 
try title to the 1,712} acres of land. By way of replication to 
the answer of defendants below, they set up that the property 
sued for was the separate property of Singleton J. Thompson, 
their vendor; that he never intermarried with Elizabeth Thomp- 
son, defendant’s vendor; that Zimpelman and Briggs, when 
they purchased the land in controversy, had no knowledge that 
Thompson had abandoned his wife; that it was not necessary 
for Elizabeth Thompson to sell the land in controversy at the 
time she sold it, to procure necessaries for herself and family; 
that her family at the date of sale consisted of herself and 
William C. Thompson, her son, then a grown man, with whom 
she lived about as-she lived before abandoned by her husband; 


that W. W. Briggs and Zimpelman were innocent purchasers 
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of the land from Singleton Thompson; and that they paid for 
it at the time they bought it, to wit, the 30th of July, 1875, 
the full contract price, without notice, actual or constructive, 
of defeadant’s title or claim. 

The defendants, in an amended answer, set up that Single- 
ton J. Thompson and Elizabeth Thompson were married and 
had been married for a long time prior to January 1, 1867; 
that at that date they owned the land in controversy as com- 
munity property; that in 1867 Thompson abandoned his said 
wife without cause; that he left her in destitute circumstances, 
and never afterwards made any provision for her support, and 
that in a suit instituted before he left his wife, in the district 
court of Travis county, the title to the land in controversy was, 
on the 3d of July, 1872, adjudged to be in Thompson; that 
about the 17th of May, 1872, Mrs. Thompson, being the lawful 
wife of Singleton Thompson, in destitute cireumstances and 
unprovided for in any way by her husband, who had abandoned 
her, did sell to Emzy Taylor the William Lewis, Sr., league 
and labor of land to procure necessaries for her support; that 
Taylor, on the 28th of September, 1873, conveyed to John 
Hamby 100 aeres of land out of the William Lewis, Sr., league 
and labor. That Ilamby, on the 16th of September, 1874, sold 
that 100 acres to defendant Thomas Robb. 

Robb set up his 100 acres of land by metes and bounds, and 
disclaimed as to the balance sued for. 

J.J. Dimmitt filed an answer May 
pleaded not guilty. 

Defendants filed a trial amendment, in which they alleged 
that Thompson and Elizabeth Crawford lived together as 
husband and wife before the issuance to him of the certificate 
to land, which he traded for the land in controversy, and that 
the certificate was issued to Thompson by the state of Texas 
by reason of his living and cohabiting with Elizabeth Thomp- 
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, 1879, in which he 


son as his wife. They further denied all the allegations of 
plaintiff’s second supplemental petition, filed May 6, 1879. 
The case was tried by a jury. They found for all of the 
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defendants under the instructions of the court. There was « 
judgment for defendants for the land in controversy. 

The court charged the jury that if Elizabeth Thompson was 
the wife of Singleton J. Thompson, and the land in eontro- 
versy was their community property, and he abandoned her 
leaving her in destitute circumstances without the necessaries 
of life, and without making any provision for her support, 
and that the land in controversy was all she had or they had 
out of which to support herself, that she had authority to sell 
the land, and her deed to Emzy Taylor (under whom the other 
defendants claimed) conveyed to him ali the right and title 
that Singleton J. Thompson had in the land at the time it was 
executed. 

This charge was excepted to by appellants on the ground 
that a married woman, when abandoned by her husband, could 
only sell sufficient of the community property to supply her 
wants and to enable her to administer the community estate. 

The appellants asked a charge, which was refused, to the 
effect that a married woman could only sell sufticient of the 
community property to supply the necessary wants of herself 
and family, and to earry on and manage the community 
property. 

Taylor, in the lifetime of Singleton Thompson, bought the 
land in controversy, and took a deed from Elizabeth Thomp- 
son (who claimed to be the wife of Singleton Thompson) and 
her son William, on May 17, 1872. Defendants held under 
Taylor. The deed to Taylor was filed for record in Travis 
county, where the land is situated, May 25, 1872, and recorded 
on the 4th of June, 1872. 

Singleton J. Thompson is the common source of title of 
appellants and appellees. There was a deed from him to ap- 
pellants to the land in controversy, July 30, 1875, which was 
filed for record August 2, 1875, and recorded in Travis county. 
They paid him for the land when they bonght it, and there 
was no conclusive evidence that they had at that time actual 
knowledge of the deed to Taylor from Mrs. Thompson and son. 
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They knew Thompson was married and living in eastern 


Texas with another woman. 
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Zimpelman telegraphed to the district clerk of Travis county, 
who had charge of the record of deeds, before the purchase 
by appellants from Thompson, and he replied that the records 
showed no deed from Thompson to the land. 

The court charged the jury that if the facts existed which 
clothed Mrs. Thompson with power to sell the land in contro- 
versy, and Taylor placed his deed from her on the records of 
Travis county before the plaintiffs purchased from Singleton 
J. Thompson, it was notice to the world that Taylor had 
bought the land, and that they would find for the defendants. 

Appellants excepted to this charge on the ground that the 
record of Taylor’s deed was not notice of his purchase to them. 

The appellants asked a charge that if neither Zimpelman nor 
Briggs had actual notice of the deed from Mrs. Thompson 
and her son to Taylor to the land in controversy, at the date of 
their purchase of the land, and that they paid the purchase 
money for the land at the date of their purchase from Thomp- 
son, that then the record of the deed from Mrs. Thompson and 
her son to Taylor was not notice to plaintiffs. This charge 
was refused by the court. 

Appellants pleaded that they were innocent purchasers of 
the land in controversy, without notice of the title of appel- 
lees, or of the abandonment of Mrs. Thompson by Singleton 
J. Thompson. That they paid for the land at the date of their 
deed and purchase. 

Other facts are apparent from the opinion. 


Carleton & Robertson and John B. Rector for appellants. 

I. A married woman, when abandoned by her husband, ean 
sell enongh of the community property to support herself and 
family, and to manage and administer the remainder, and no 
more. Pasch. Dig., art. 4642; Wright v. Hays, 10 Tex., 131; 
Cheek v. Bellows, 17 Tex., 617; Fullerton v. Doyle, 18 Tex., 
13; Forbes v. Moore, 32 Tex., 199. 
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II. A deed duly recorded is notice only to subsequent pur- 
chasers claiming under the same grantee. Pasch. Dig., arts. 
4988, 4989, 4994; Baldwin v. Richardson & Co., 33 Tex., 33; 
3 Washburn on Real Property, 319; Wade on Notice, sees. 
205, 206, 207, 213, 223, 684; 4 Kent, 179, 180; Crokett & 
Risque v. Maguire, 10 Mo., 35; 10 Ohio, 83; 7 Watts, 382; 
Tilton v. Hunter, 24 Me., 31; Bates v. Norcross, 14 Pick., 

III. A headright certificate for a league and labor of land 
acquired by a man and woman unmarried, by virtue of their 
cohabitation as man and wife in Texas, and the lands pur- 
chased therewith and the title taken in the name of the man, 
cannot be wholly disposed of by the woman when abandoned 
by the man and left in destitute circumstances. 


Hancock, West & North for appellees. 

I. A married woman, when abandoned for a long period of 
time by her husband, and left in destitute circumstances with- 
out means of support, can, for her support and maintenance, 
sell so much of the community property as she may deem 
necessary and sufficient for her support and maintenance; and 
her deed, made under such circumstances in good faith for the 
purposes above named, will vest a good title in the purchaser 
without the signature of her husband to the deed. See cases 
under this head cited by appellant. Carothers v. MeNese, 43 
Tex., 224. 

II. The court was correct in charging the jury that the 
registration of the deed from Elizabeth Thompson and W. C. 
Thompson to Emzy Taylor, was constructive notice to appel- 
lants at the date ef their purchase, of Taylor’s previous pur- 
chase of the land in suit, and such a registration is notice to 
all the world by force of our statutes of registration. Pasch. 
Dig., art. 4988; Vaughan v. Greer, 38 Tex., 530; Taylor +. 
Harrison, 47 Tex., 458; Harrison v. Boring, 44 Tex., 255; Le 
Neve v. Le Neve, Lead. Cas. in Eq., vol. 2, part 1, p. 127. 


Ill. A headright certificate for a league and labor of land, 
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acquired by a man and woman unmarried, by virtue of their 
cohabitation as man and wife in Texas, and the lands purchased 
therewith, and the title taken in the name of the man, can be 
wholly disposed of by the woman when abandoned by the man 
and left in destitute circumstances. 

IV. The evidence shows that Zimpelman and Briggs had 
either actual notice of appellant’s deed, or had such informa- 
tion as was sufficient to put an ordinarily prudent man on 
inquiry. 

V. Whether Singleton and Elizabeth Thompson were mar- 
ried or not, if they lived together for thirty years as man and 
wife, were known in the community as such, and had a head- 
right certificate issued to them, and acquired other property 
when so living together, this relation would allow her to con- 
vey, when abandoned by him and left in destitute cireumstances, 
the property so acquired for her support, and he and those 
holding under him are estopped by it. Babb @. Carroll, 21 
Tex., 765. 


Bonner, Associate J ustice.— It is agreed in this case, that 
Singleton J. Thompson, as the head of a family, obtained, on 
December 7, 1838, a certificate for one league and labor of 
land, and which he subsequently traded for 1,948: acres of 
land in Travis county, embracing the land in controversy. 

The testimony is conflicting as to whether he obtained this 
certificate by virtue of his marriage with one Polly Slaughter, 
now deceased, or with Elizabeth Thompson, formerly Elizabeth 
Crawford, under whom appellees, Robb et al., defendants 
below, now claim. 

The testimony is also conflicting as to whether Singleton J. 
Thompson and Elizabeth Thompson were ever actually law- 
fully married, though there is testimony tending to prove that 
they commenced living together about the years 1836 or 1837, 
and continued to live together as husband and wife, and had 
several children born unto them, until about the year 1867, 
when he abandoned her, in Travis county, leaving her in a 
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destitute condition. Elizabeth Thompson, jo‘ned by her son 
William Thompson, to relieve her necessities, on May 17, 1872, 
for a valuable consideration, sold the land in controversy to 
Emzy Taylor, by deed of that date, duly recorded June 4, 
1872, and under which appellees, Robb e¢ a/., claim title. Sub- 
sequently, on July 30, 1875, Singleton J. Thompson, then a 
resident of Cherokee county, sold the land to George B. Zim- 
pelman and W. W. Briggs, by deed of that date, which was 
also recorded in Travis county, and under this deed appellants, 
who were plaintiffs below, claim title. 

Judgment was rendered for Robb e¢ a/., defendants below, 
from which this appeal is taken. 

The first error assigned is that “the court erred in charging 
the jury that if Elizabeth Thompson was the wife of Singleton 
Thompson, and he abandoned her and left her in destitute cir- 
cumstances, she could sell the whole of the land in contro- 
versy.” 

It has been long since decided by this court, that if the hus- 
band deserts the wife, ceases the discharge of his duties, and 
contributes in no manner to her support and that of the family, 
then his previous power of management, control and dispo- 
sition of the community property, which had been passive in 
the wife, is brought into activity and transferred to her. 
Wright v. Hays, 10 Tex., 133; Fullerton v. Doyle, 18 Tex., 
12; Forbes v. Moore, 32 Tex., 199; Carothers v. MeNese, 43 
Tex., 224. 

Under such cireumstances, the court should not “ weigh in 
golden scales” the discretion given to the wife in the dispo- 
sition of the community property for the support of herself 
and family, and this discretion will not be reviewed, unless, 
perhaps, in a case where it has been used as a frand upon the 
rights of the husband. 

Under the testimony we do not think that the court erred in 
that part of the charge complained of above. 

The second error assigned is that “the court erred in charg- 
ing the jury that the registration of the deed from Elizabeth 
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and William Thompson to Emzy Taylor was notice to plaint- 
iffs, at the date of their purchase, of said Taylor’s purchase of 
the lands in controversy.” 

The third error assigned is that “the court erred in refusing 
to charge the jury that a deed duly recorded is notice only to 
subsequent purchasers claiming under the same grantor.” 

These two alleged errors will be considered together. 

Whatever general application the rule may have with us, 
that the record of a conveyance from one stranger to the title 
to another, will not affect a subsequent purchaser who claims 
under a different grantor, we do not think the present case 
comes under that rule. 

Under the law as now settled by the former decisions of this 
court, the titles of the husband and wife to the community 
property are equal, the only difference being, that during the 
continuation of the marriage relation, the husband, as the head 
of the family, has the management, control and disposition of 
this property for their joint benefit. Wright v. Hays, 10 Tex., 
130; Yaney v. Batte, 48 Tex., 46; Johnson v. Harrison, id. 
257. 

Although the importance of legislation, which would re- 
quire the titles to community property to be taken and 
recorded inthe joint names of both husband and wife, is often 
seriously forced upon our consideration as a necessity for the 
protection of parties who purchase such property, yet, under 
the law as it now is, the legal effect of the deed to the 
husband alone to community property, is to make it a deed to 
the community itself; and as the wife, in the event of deser- 
tion by the husband, has the power, in certain contingencies, 
to sell community property, a subsequent purchaser from 
the husband must at his peril take notice of a prior recorded 
deed from the wife. 

This would be analogous to the ease of a conveyance by the 
heirs, though their title by descent is not upon the record; 
such conveyance, if bona fide, being held superior to a prior 
unrecorded conveyance from the ancestor, where there was not 
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actual notice. Taylor v. Harrison, 47 Tex., 459; Wade on 
Notice, $$ 217-222. 

Upon the assumption, then, that Elizabeth Thompson was 
the wife of Singleton J. Thompson, and that the land in con- 
troversy was their community property, there was no error in 
the above charge as given and in refusing the one asked. 

It is also assigned as error, that the court, on defendant’s 
application, charged the jury, “that if Thompson and Eliza- 
beth Crawford lived together as man and wife, and by virtue 
of such cohabitation got the certificate which they traded for 
the land in controversy, then, whether they were really married 
or not, the land was their community property, and on his 
abandoning her without cause and leaving nothing to support 
her, she would have the right to sell the property for her sup- 
port.” 

The question whether Elizabeth Thompson was the wife of 
Singleton J. Thompson, was one of the contested issues in the 
case, in regard to which the testimony was quite conflicting, 
and upon the affirmation of which, it was assumed that she 
had the power to make the sale to Taylor. 

This charge virtually withdrew this issue from the jury, as 
they were instructed that she had this power of sale whether 
or not she was the lawful wife of Singleton J. Thompson. 

In this we think there was error for which the judgment 
must be reversed. 

If the certificate for a league and labor of land was issued 
to Singleton J. Thompson, because he was living with Eliza- 
beth Thompson as a married man and the head of a family, 
when, in fact, they were not married, then the question whether 
Elizabeth Thompson would not be entitled to one-half the cer- 
tificate or its proceeds, in the nature of a jointacquisition asa 
partner, is not so presented as to require of us an opinion. 


Judgment reversed and cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered May 4, 15380.] 
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R. K. Rep er ar. v. Joun O. Jomnson. 
(Case No. 4129.) 


1. Taxes — InNsuNction — Scuoon Houses.— A school house used and oceu- 
pied for a boarding school, but in which the owner resides with his family, 
is not exempt from taxation. 

2. InsuncTion — DamaGes.— A petition for injunction to prevent the collec- 
tion of a state tax, which discloses no individual damage about to be suf- 
fered from the sale sought to be enjoined, except that the sale would cast 
a cloud on the title of the plaintiff, is not sufficient to authorize the 
injunction. 


Arrest from Travis. Tried below before the Hon. E. B. 
Turner. 

The nature and result of the suit below is stated in the 
opinion. Plaintiff assigned errors as follows, viz.: 

1. The court erred in not rendering judgment for plaintiff 
and perpetuating the injunction. : 

2. In rendering judgment for defendant dissolving the 
injunction. 

8. The judgment is against the law and the evidence. 

Title and possession of the property was admitted to be in 
plaintiff. 

The lots were purchased and the buildings placed thereon 
by appellant anterior to 1877, for the purpose of founding a 
seminary for young ladies. The lots constitute the school 
grounds and are enclosed. The building is a three story brick 
house. Within the enclosure are stables for a cow and a horse 
used by the pupils and teachers, the cow being kept to furnish 
milk for table use, and the horse to carry them on errands and 
for exercise. During the years 1877 and 1878 the school was 
kept in the building, with an attendance of from thirty to forty 
pupils. The evidence showed that the house is arranged with 
reference to its use as a school house of the class to which it 
belongs, having assembly room, dining hall and dormitories, 
rooms provided with school seats and desks for study and reci- 
tation, and a laboratory with apparatus, and is also provided 
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with black boards, charts, maps, ete. Red, his wife and chil- 
dren, resided in the buildings during the years 1877 and 1878, 
and in it boarded the pupils of the school. There was no alle- 
gation or evidence that the lots on which the buildings were 
erected were exempt from taxation, nor was it claimed that 
taxes assessed on the lots had ever been tendered or paid. The 
special demurrer of defendants, based on alleged want of juris- 
diction, was overruled. The petition alleged that appellants 
resided in the building during the years 1877 and 1878, and it 
disclosed no individual damage, except such as would result 
from the cloud which it was averred the sale would cast upon 
the title of appellants to the property. 


Walton, Green & ITZill for appellants. 

I. The buildings on the lots described in appellants’ petition 
were owned and used exclusively for school purposes during 
the years for which the taxes were assessed. Texas Const. 
1S76, art. 8, see. 2 (KR. S.. 20); Gen. Laws Texas (acts 15th 
Legislature, 1876), p. 276, see. 5 (It. S., art. 4673, see. 1). 

II. The use by the pupils and teachers of the school build- 
ing in having their washing and cooking done, and eating and 
sleeping therein, is subsidiary and incidental, and a necessary 
concomitant of the general purpose of the maintenance of a 
school. Under the plan of operation of the school, the actual 
residence of the teachers in the building was necessary to the 
proper working of the school. The subjects of instruction 
covered those which were more effectually tanght by constant 
association and contact of teacher and pupil during all hours, 
and also such subjects as domestic economy and social eti- 
quette, which were taught more readily and effectually by the 
constant residence and association of teacher and pupil in the 
building. Griswold College v. State, 46 Lowa, 275; Wesleyan 
Aeademy ». Wilbraham, 99 Mass., 599: Ward v. Manchester, 
22 Am. R., 504 (56 N. H., 508); St. Mary’s College v. Crowl, 
‘10 Kan., 442; Indianapolis v. Sturdevant, 24 Ind., 391. 

Ill. The residence of plaintiff, her husband and children, 
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they all being teachers or pupils in the school, in the buildings 
during the vacations, was a use incident only to the general use 
of said buildings for school purposes. 

IV. The residence of plaintiff and husband and children at 
the buildings, each being either a teacher or pupil, during all 
of the years in question, was incidental to the general use of 
the buildings for school purposes. 

V. The lots and buik lings having been assessed over protest 
of appellant, and said assessments being in bulk, so that it 
does not appear what part of the tax is levied against the land 
and what part against the buildings, it was not necessary or 
possible for appellant to tender the part of the tax admitted to 
be due until a judicial ascertainment thereof should be made. 
State v. Hodges, 14 Rich. (S. C.), 256; Clement v. Everist, 29 
Mich., 19; Taylor v. Thompson, 43 IIL, 9; Briscoe v. Allison, 
42 Ill., 291; Crane v. Janesville, 20 Wis., 305; High on In- 
junctions, § 363, p. 203 

VI. The tax rolls in ‘the hands of appellee, his levy on the 
lands of appellant thereunder, his threatened and intended sale 
thereof for the taxes, and his claim of a lien thereon, consti- 
tuted a cloud on appellant’s title to said lands. Gen. Laws 
Texas (act August 22, 1876), p. 280, § 22; Gen. Laws Texas 
(act August 21, 1876, $$ 16, 17, 18), p. 262; Cooley on Taxa- 
tion, 542; High on Injunctions, p. 205, $§ 367-8. 

VII. The allegations in plaintiff’s petition as to the amount 
involved are sufficient to sustain the jurisdiction of the court. 
The tax sought to be enjoined was $110, but’ the property 
which it is alleged to involve in its threatened enforcement by 
sale and lien is alleged to be worth $4,000. Marshall v. Taylor, 
7 Tex., 235; Lane v. Howard, 22 Tex., 7; Burke v. Vanderlip, 
id., 221; Willis v. Gordon, id., 245; Hargrave v. Simpson, 
25 Tex., 397. 

VIII. The allegations in plaintiff’s petition as to the cloud 
existing and threatened upon her title to the real estate, by 
reason of the assessment, levy and threatened sale and apparent 
lien, were sufficient to sustain the jurisdiction of the court. 
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Same as above; also, Waco National Bank v. Rogers, 51 Tex., 
606; Dauenhauer v. Devine, id., 480; Cooley on Taxation, 542; 
High on Injunctions, $$ 3867-8, p. 205. 

George McCormick, EF. T. Moore and D. W. Doom for 
appellee. 

I. The buildings described in the plaintiffs’ petition were 
not used exclusively and owned by plaintiffs for school pur- 
poses during the years 1877 and 1878, and therefore were not 
exempt from taxation during that time under the constitution 
and Jaws of Texas. 

IJ. Plaintiffs were not entitled to an injunction to restrain 
the collection of the taxes due on the buildings, which they 
claimed to be exempt from taxation, until they had paid or 
tendered the taxes due on the lots which they admitted were 
not exempt. High on Injunctions, §363. The defendant’s 
special demurrer on the ground of a want of jurisdiction in 
the court ought to have been sustained and the case dismissed. 
The suit was to enjoin the collection of one hundred .and ten 
dollars as taxes. Constitution, art. 5, sees. $, 16; Girardin 
v. Dean, 49 Tex., 243; Guilford v. Love, id., T44. 


Govup, Assoctare J ustice.— Appellant filed her petition in 
the district court of Travis county July 5, 1579, for an injune- 
tion restraining appellee as collector of taxes from enforcing 
a levy by sale for $110, the taxes for the years 1877 and 1873, 
on certain real estate in said county, on the ground that the 
taxes claimed were assessed against the land and buildings 
thereon, and that said buildings, known as the Stuart Female 
Seminary, were owned and used by appellant during said 
vears exclusively for school purposes and were exempt from 
taxation. 

The injunction was granted, and on January 15, 1880, the 
case was tried by the court and judgment rendered for defend- 
ant, for costs, and dissolving the injunction. 

There were special exceptions to the petition, objecting to 
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the jurisdiction of the district court, that the amount in 
controversy was less than $500, and this question of juris- 
diction is urged here by appellee, and claimed to be settled by 
the case of Girardin v. Dean, 49 Tex., 243. If the petition 
stated a case in which, on settled principles, equity would 
interpose to prevent the collection of a state tax by enjoining 
the sale about to be made, it would be strange, indeed, if the 
district court, in a case affecting the title to land and the en- 
forcement of a lien on land, should have no power to grant 
relief. The amount involved being still too small, the county 
court would be also without jurisdiction, and the remedy, if 
any, would be in the justice’s court. This result is one which, 
in a case requiring it, might well cause a careful review of the 
decisions claimed to lead to it. But in the present case, our 
opinion is that the petition failed to show a case within the 
constitutional exemption, and failed further to show such 
individual damage about to be suffered from the sale sought to 
be enjoined, as authorized the court to interpose and stop the 
collection of a state tax. Blessing v. City of Galveston, 42 
Tex., 654; George v. Dean, 47 Tex., 84; R. R. Co. v. Scanlon, 
44 Tex., 649; Whitman v. Willis, 51 Tex., 421-429; High on 
Injunctions, § 362. 

The allegation that the title would be clouded by the sale, 
was not of itself enough to justify interfering with the col- 
lection of the entire tax. Jlarrison v. Vines, 46 Tex., 22. 

Our opinion is further, that the petition failed to show the 
appellant to be entitled to the exemption claimed, and there- 
fore failed to state a proper case for injunction. 

The constitution exempts “ buildings used exclusively and 
owned by persons or associations of persons for school pur- 
poses (and the necessary furniture of all schools), and institu- 
tions of purely public charity ;’’ and adds, “ all laws exempting 
property from taxation, other than the property above men- 
tioned, shall be void.” Art. 13, see. 2. The buildings in 
question were used by the owner and family not only for 
school purposes, but also as a residence. It is not enough 
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that the main use of the building was as a school, nor that 
the owner and family were all engaged in the school as teach- 
ers or pupils. A building used by the owner as a family res- 
idence is not one used exclusively for school purposes, and 
therefore is not one exempted by the constitution. St. Mary’s 
College v. Crow], 10 Kan., 451-2. 

As the petition stated no sufficient case for injunction, it is 
not material to inquire whether the district court would 
have had jurisdiction had the case been different. Evidently 
the jurisdiction of the court was dependent on the claim to 
an injunetion. Because the court had no jurisdiction the 
judgment is reversed and the case dismissed. 


ReEVERSED AND DISMISSED. 


[Opinion delivered May 4, 1880. ] 





Joe H. Srewarr v. Tue Inrernarionat & G. N. R. R. Co. 
(Case No. 3736.) 


1, RatLway companres — DamacGes.— It is the duty of railway companies 
to provide reasonable accommodations at their stations, for passengers 
who have occasion to travel on their roads; to keep in a safe condition all 
portions of their platforms and approaches thereto, to which the public 
do, or would, naturally resort, as well as all portions of their station 
grounds reasonably near to the platforms, where those who have pur- 
chased tickets with a view to take passage on their cars would naturally 
or ordinarily go. , 

2. NEGLIGENCE — RAILWAY COMPANY — PLEADING.— In a suit for damages 
brought by a passenger for injuries resulting from the negligence of the 
company, the petition alleged that the company neglected to provide 
** proper lights and accommodations for passengers at its freight depot;”’ 
that plaintiff being unable from the darkness of the night to see when 
he alighted from the car, fell, and injuries to his person were occasioned 
by the neglect. Held, that on general demurrer the petition was suffi- 
cient. 
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Arrest from Travis. Tried below before the Hon. E. DB. 
Turner. 

The character of the suit and issues of law involved are 
apparent from the petition. The petition alleged dangerous 
and permanent injuries suffered by the plaintiff by his fall 
from a platform at a freight depot, and which consisted chietly 
of the following: “ Dislocation of his right arm at the 
shoulder, sprain of both ankles, bruise on the left knee, break- 
ing of the bone of the left elbow, breaking of the cartilage 
and ligaments of the left elbow, breaking of the cartilage and 
ligaments of the left wrist, sprain of the left wrist, sprain of 
the left hip joint, general derangement of the whole system, 
producing injuries to the optic nerves, causing temporary 
blindness and soreness of the eyes, all of which said injuries 
are permanent, and of a nature to seriously affect his ability 
to make a living in his usual and regular avocations.” The 
petition alleged negligence in the failure of the railroad com- 
pany to provide “ proper lights and accommodations for pas- 
sengers at its freight depot,” and that the injuries stated 
resulted therefrom. 


Joe Hl. Stewart and Fred. Carleton for appellant. 

I. It is negligence and breach of contract for a carrier of 
passengers for hire, to compel them to land at an unusual place 
of landing, and that such carrier becomes responsible for any 
injuries incurred by reason thereof. See Angell on Carriers, 
sec. 531; Story on Dailments, sec. 600; Weed e¢ al. v. Sara- 
toga & Schenectady R. R. Co., 19 Wend., 534; Mobile R. R. 
Co. v. McArthur, 43 Miss., 180; Memphis & Charleston R. R. 
Co. v. Whitfield, 44 Miss., 467. 

II. It is negligence for a carrier of passengers for hire, not 
to keep lights about its depots and landing places, where it 
lands passengers at night. See Patten v. Chicago & N. W.R. 
R. Co., 32 Wis., 524; Columbus & Ind. Cent. R. R. Co. v. 
Farrell, 31 Ind., 408; Gaynor v. Qld Colony & Newport R.R. 
Co., 100 Mass., 208; Weiser v. Penn. R. R. Co., 64 Pa: St., 
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225; Huelsenkamp v. Citizens’ R. R. Co., 37 Mo., 537; Me- 
Elroy v. Nashua R. R. Co., 4 Cush., 400; Taylor v. Grand 
Trunk R. R. Co., 48 N. H., 304; Beard v. Conn. & Pass. 
Rivers R. R. Co., 48 Vt., 101. 

III. It is the duty of a carrier of passengers for hire, when 
it lands passengers at night in an unusual place, to provide 
lights by which they may find their way, and that if they fail 
so to do, and injury results, if the passenger uses ordinary 
‘aution and prudence, the carrier is liable to him for his dam- 
ages sustained. See same authorities as those referred to for 
propositions 1 and 2. 


Peeler & Maxey for appellee. 

I. Unless by statute it is made the duty of a railroad com- 
pany to keep lights at its depots, the absence of such lights is 
not negligence in law. There was not at the time of the al- 
leged default, and has never been, any law of this state requir- 
ing railroad companies to keep lights at their depots, and plaintiff 
nowhere alleges in his petition that it was the duty of the de- 
fendant to-keep lights at the freight depot at which he says he 
was landed. In the judgment plaintiff expressly waives any 
damages for anything occurring anterior to his landing at the 
freight depot. Te nowhere alleges that he was not safely 
landed, and the demurrer was only sustained as to so munch of 
plaintiff’s petition as seeks to recover from the defendant for 
alleged injuries after he had safely alighted and landed from 
the cars of the defendant. Texas & Pacifie R. R. Co. v. Mur- 
phy, 46 Tex., 370. 

If. When the doing of a particular thing, such as keeping 
lights, is not imposed as a duty by law, it must arise from 
general custom known to and acted on by the public before 
the omission to do it is negligence, and the existence of the 
custom upon which the breach of duty and consequent right 
of recovery would depend, must be alleged. Plaintiff nowhere 
alleges in his petition that it was the custom of the defendant 
to keep lights at its freight depot. Ile waives in the judg- 
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ment all damages for not being landed at the passenger depot. 
Ile wholly fails to set up any custom or duty of the defendant 
as to lights at either depot. Texas & Pacitie R. R. Co. v. 
Murphy, 46 Tex., 870; R. R. Co. v. Doyle, 49 Tex., 190; B. & 
Q. R. R. v. Harwood, 90 Ill, 425; M. H. & O. R. LR. v. Gor- 
don, 41 Mich., 433; Hahn vw. S. R. R. R., 51 Cal., 605; Ream 
v. PL & FL BR. R., 49 Ind., 93. 

III. The mere absence of lights ata freight depot is not 
negligence per se; nor was it the duty of the defendant to 
keep lights at its freight depot. Forsyth v. B.& A. KT, 
103 Mass., 510. 

IV. The mere omission of the defendant to have lights at 
its freight depot, even if it had been required so to do by stat- 
ute, wonld not of itself render the defendant liable. To make 
such omission negligence for which the plaintiff can recover, 
it must be averred and proved that injury resulted from this 
omission as the proximate cause. Brandon v. Manuf ’g Co., 51 
Tex., 121; I. & T.C. R. R. vw. Nixon, 3 Tex. L. J., 177; G. 
IH. & 8S. R. RR. v. Le Gierse, 51 Tex., 189; R. R. Co. v. Doyle, 49 
Tex., 190; M. & C. R. R. v. Chastine, 54 Miss., 503; Hewison 
v. New Haven, 34 Conn., 136; O. M. R. R. Co. v. Hatton, 60 
Ill., 12; and authorities cited under second counter propo- 
sition. 

V. When plaintiff safely landed from the cars at the freight 
depot of defendant, his contractual relations with the defend- 
ant as passenger ceased. Under his waiver in the judgment, 
if he suffered injury subsequently, it was not as a passenger. 
He must therefore state facts showing that it was necessary or 
proper for him to be on the platform other than as a passenger; 
and that as to him particularly, or as a member of the public at 
large, it was the legal duty of the defendant to have kept lights, 
and that its failure to discharge this duty was the proximate 
eause of his stepping off the platform, the proximateness of 
eause being a question of law. Brandon v. Manuf’g Co., 51 
Tex., 121; Pullman Palace Co. v. Barker, 4 Col., 344; JR. R. x. 
Parmalees, 51 Ind., 42; I. C. R. R. v. Green, 81 IIL, 19; and 
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authorities cited under preceding and second counter propo- 
sition. 

VL The case being submitted to the court below on de- 
murrer to the petition, and the demurrer being sustained as to 
au part of the petition, and the rest of the petition being 
abandoned and judgment final rendered so as to enable plaint- 
iff to appeal, the question presented in the court below, and in 
this court, is purely one of law, viz.: are the facts stated in 
that part of the petition to which the demurrer is sustained 
sufficient to constitute negligence as matter of law. Plaintiff 
does not complain that the question of negligence was not 
submitted to the jury as one of fact. Ile did not ask leave to 
amend, but elected to stand on the judgment on demurrer. 
He assigns as his sole error that his petition did set out facts 
which constituted a good cause of action. Wood v. Evans, 43 
Tex., 175; Goodlett ». Stamps, 29 Tex., 121; Brandon ¢. 
Manuf’g Co., 51 Tex., 121. 

VIL. Defendant ean only be mvle to pay damages on the 
ground that it has broken the law. When the judgment of 
the court is challenged on an undisputed state of facts, the 
court, instead of confessing its inability to state what the law 
is, should decide the question, and it is not a charge or com- 
ment on the weight of evidence to announce the law on facts 
admitted by demurrer. Brandon v. Manuf’g Co., 51 Tex., 121; 
H. & T.C. R. R. v. Smith, 3 Tex. L. J., 386; Goldstein v. 
C., M. & St. P. KR. R., 46 Wis., 404; Williams v. A., T. & S. 
F, R. R., 22 Kan., 117; P. R. KR. v. Fries, 87 Pa. St., 224; 
Donaldson v. M. & St. P. RR. KR. 21 Minn., 15. 

VIII. If defendant is made to pay damages, it is because it 
has failed to come up to a legal standard of daty. It is for 
the court to say on undisputed facts arising on the pleadings, 
what this legal standard is, and not leave the parties to the 
accidental feelings and varied whims of a jury. Brandon . 
Manuf’g Co., 51 Tex., 121; Fletcherv. A. & P. R.R., 64 Mo., 
484;° Maher v. Same, 64 Mo., 267; Goldstein v. C., M. & St. 
P. RR. R., 46 Wis., 404; and authorities cited under preceding 
proposition. 
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Gouin, Assocrare Justice. — The questions presented in 
this case grow out of the action of the court in sustaining a 
demurrer to the petition. 

The petitioner alleges the purchase by him from defendant 
of a ticket from Round Rock to Austin, whereby he became 
entitled to ride on the cars of defendant from Round Rock to 
Austin on said day (July 2, 1877); that defendant did not 
leave petitioner at its usual place of stopping in the city of 
Austin, to wit, at the passenger depot, but at the freight 
depot. Ie further alleges: 

“That on the arrival of the cars of the defendant as afore- 
said at the freight depot aforesaid, petitioner, with numbers of 
other passengers in the cars of defendant, at the request of the 
employes of defendant and by their instruction, emerged from 
the cars of defendant, petitioner supposing and believing that 
he was at the regular passenger depot of defendant, when in 
truth and in fact, as before alleged, he was at the freight 
depot of defendant. And petitioner further alleges, that he was 
not advised or informed by any agent or employe of defendant 
that the cars had not stopped and were not then at the regular 
passenger depot of defendant; that at the time of the arrival of 
petitioner as aforesaid on the cars of the defendant as aforesaid, 
it was dark, being about the hour of 12:30 A. M.; that the de- 
fendant had no lamps in and about its said freight depot, by 
the light of which petitioner and other passengers in said cars 
could find their way. That in consequence of the neglect of 
defendant in not providing lights in and about its said freight 
depot, and by reason of the darkness then existing, petitioner 
while moving and walking along the platform of defend- 
ant’s said freight depot with all usual care and caution of | a 
prudent man, walked and tumbled off the said platform of 
said defendant, and fell to the ground therefrom a distance of 
some six feet. ° 

“That by reason of the fall aforesaid caused by the negligence, 
of the defendant aforesaid, and by its failure as aforesaid to 
land petitioner at the usual and proper place of landing in the 
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city of Austin aforesaid, to wit, at the passenger depot,” peti- 
tioner sustained serious personal injuries to his damage ten 
thousand dollars. It is also alleged “that the defendant was 
guilty of breach of contract in not complyin 
tract to land petitioner at its passenger depot in said city of 


g with its con- 


Austin, and was guilty of neglect and want of proper care in 
not providing proper lights and accommodations for its passen- 
gers at its freight depot as aforesaid, at the date and time last 
aforesaid, and that all the injuries aforesaid were inflicted 
upon petitioner by the defendant through its own careless, 
negligent and wrongful acts.” 

Upon the defendant’s demurrer to the sufficiency of the pe- 
tition, the following judgment was rendered: 

“On this, the 4th day of December, A. D. 1877, came the 
parties by their attorneys, and then came on to be heard the 
demurrer to the petition, and the arguments of counsel 
thereon being heard, it is the opinion of the court that as to 
so much of the plaintiff's petition as seeks to recover from the 
defendant for alleged injuries to the plaintiff, after he, the said 
plaintiff, had safely alighted and landed from the ears of the 
defendant, the law is for the defendant, and the demurrer to 
that extent sustained; and on suggestion of attorneys for 
plaintiff, that plaintiff does not ask or claim from defendant 
any damages for anything occurring anterior to the landing of 
plaintiff from defendant’s cars, or for any supposed breach of 
contract on the part of defendant in not landing plaintiff at 
the regular passenger depot in the city of Austin, judgment 
final on demurrer is here rendered for defendant, and the pe- 
tition dismissed, to which plaintiff excepts and gives notice of 
appeal to the supreme court. It is therefore considered by the 

“court that the defendant go hence without day, and that he 
recover of the plaintiff his costs in this behalf expended, for 
which he may have execution.” 

The construction of this judgment claimed by appellee, and 
some of the legal positions assumed, may be gathered from the 
following proposition submitted by counsel in support of the 
action of the court: 
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When plaintiff safely landed from the ears at the freight 
depot of defendant, his contractual relations with the defend- 
ant as passenger ceased. Under his waiver in the judgment, 
if he suffered injury subsequently, it was not as a passenger. 
He must therefore state facts showing that it was necessary 
or proper for him to be on the platform other than as a pas- 
senger; and that as to him particularly, or as a member of the 
public at large, it was the legal duty of the defendant to have 
kept lights, and that its failure to discharge this duty was the 
proximate cause of his stepping off the platform, the proxi- 
mateness of cause being a question of law. 

The opinion of the court below seems to have been an- 
nounced that plaintiff could not recover for the alleged inju- 
ries received “after he had safely alighted and landed from 
the cars; ” thereupon the plaintiff ’s attorneys waived his claim 
for damages for anything occurring anterior to the landing, or 
for the breach of contract in failing to land him at the right 
depot. But we do not understand them as having waived or 
withdrawn any of the averments of the petition affecting the 
plaintiff’s right to recover as passenger or otherwise, for the 
personal injuries received from the fall after he had alighted. 

The petition was framed to recover as passenger from the 
earrier, and to abandon his claim in that capacity for damages 
for injuries received from the fall, by no means follows from 
his disclaimer as to other damages. 

The proposition that the “contractual relations with the de- 
fendant as passenger” ceased when he safely alighted from 
the cars at the freight depot, is not believed to be correct. It 
is the duty of railway companies to provide reasonable accom- 
modations at their stations for passengers who have occasion 
to travel on their roads. They are under obligation “ to keep 
in a safe condition all portions of their platforms and ap- 
proaches thereto, to which the public do or would naturally 
resort, as well as all portions of their station grounds, reason- 
ably near to the platforms, where passengers, or those who have 
purchased tickets with a view to take passage on their cars, 
would naturally or ordinarily be likely to go.” 
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The cases are numerous where passengers have recovered for 
injuries received after alighting from the cars, the railroads 
having failed to exercise due care in providing means for safe 
egress. McDonald v. Chicago & N. W. R’y Co., 26 Towa, 124; 
Patten v. Chicago & N. W. R’y Co., 32 Wis., 533; Osborne 
v. Union Ferry Co., 53 Barb., 629; (Jaynor v. Old Colony, ete., 

Vy Co., 100 Mass., 211; Imhoff v. Chicago, ete., 20 Wis., 364; 
Columbus & Ind. I’y Co. «. Farrell, 31 Ind., 408; Martin @. 
G. N. R’y Co., 81 Eng. Com. Law, 179; Nicholson v. Lanea- 
shire & Yorkshire R’y Co., 3 Hurlstone & Coltman, 534; 
Caterham T’y Co. v. London R., 87 Eng. Com. Law, 410; 
Shearman & Redf. on Negligence, see. 275; Iutchinson on 
Carriers, sec. 516 et seg.; Redtield on Carriers, see. 514. 

The petition charged the railroad with neglect of duty in not 
providing “ proper lights and accommodations for passengers 
at its freight depot ” at the time, and that plaintiff’s fall and 
injuries were occasioned by that neglect. It is unnecessary to 
inquire whether the averments would have been sufficient if 
specially excepted to. On general demurrer the petition was, 
we think, sufficient. Whether it was, under the cireum- 
stances, negligence in the railroad not to provide lights at the 
freight depot, was a question of fact for the jury. The court, 
by sustaining the demurrer, precluded plaintiff from having 
that and other questions of fact passed upon by the jury, and 
in so doing the court erred. 

The judgment is reversed and the cause remanded. 


RevERSED AND REMANDED, 


[Opinion delivered May 7, 1580.] 
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Batre Pexron er av. v. Henry Barron er AL. 
(Case No. 3969.) 


1. Lrmrratrron.— Where there is only a partial conflict of surveys, the statute 
will not run in favor of an adverse occupant under the junior title, if his 
actual possession does not extend to that part of the land in dispute 
which is within the conflict. 

2. Limrratrion.—When the statute of limitations is relied on in a suit involv- 
ing title to land, an actual, visible and exclusive adverse possession of 
the land in controversy must be shown. 

3. Cases DiscussED.— Jones v. Menard, 1 Tex., 771, discussed. 


Aprrat from Falls. Tried below before the Hon. L. C. 
Alexander. 

Action of trespass to try title, brought by appellants Balie 
Peyton ef a/. against Henry Barton, appellee, and a number 
of other defendants. Tlenry Barton set up title in himself in 
severalty to a part of the land in controversy, and pleaded 
statute of limitation of three, five and ten years. 

Judgment was rendered by the court without the interven- 
tion of a jury, in favor of the plaintiffs against all of the 
defendants except Barton, and in his favor on his plea of the 


statute, and as to him, plaintiffs gave notice of appeal. 

In this court it was submitted under Rule 59, on the fol- 
lowing agreed facts, viz.: 

First. The land described in plaintiffs’ petition and known 
as the Basquez seven league tract, was titled in 1833, and is a 
valid grant. 

Second. The plaintiffs are joint owners of said title. 

Third. <A title grant was issued to T. J. Chambers in 1834, 
and is a valid grant. 

Fourth. Said Chambers grant interferes or conflicts in part 
with said Basquez grant. 

Fifth. In 1853 Chambers conveyed by deed to the ancestor 
of defendant Barton, three hundred and twenty acres of land, 
part of said Chambers grant, and extending up and down 
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Sandy creek one mile, and extending back one-half mile; forty 
acres of said three hundred and twenty acres lapping on or 
conflicting with the Basquez grant. 

Sixth. Barton and his ancestors have been in continuous 
occupation of said three hundred and twenty acres of land ever 
since, and holding under the deed from Chambers, but neither 
said occupation nor improvement has extended on that part 
conflicting with the Basquez grant. 

And it is further agreed that the question of law necessary 
to the decision of the cause is as follows, viz.: 

In case the holder of the older title is not in actual posses- 
sion, is it necessary that an adverse possession under a junior 
contlicting grant should be evidenced by visible occupation on 
the conflict, the length of time prescribed by the statute, in 
order to bar a recovery in a suit brought by the holder of said 
older title? Or will an actual possession within the boundaries 
of the junior grant, but not on the conflict, be extended by 
construction to the boundaries of said junior grant, and cover- 
ing the conflict part, so as to put the statute of limitation in 
motion and bar a recovery by the holder of the older title, he 
not being in actual possession of any part of his grant. 

If it be held that such actual possession must be on the con- 
flict, then the judgment in this cause should be reversed as to 
defendant Barton and a judgment rendered in favor of plaint- 
iffs against Darton; otherwise judgment should be affirmed. 


S. R. Fisher for appellants.— Defendants’ possession of 
such portion of the Chambers grant as lies beyond the lap or 
eonflict between it and the Dasquez, or senior grant, cannot 
avail as a bar to a recovery under the Basquez, even if no 
actual possession of any part of the Basquez has ever been 
taken. 

The cases of White e¢ al. v. Burnley et a/., 20 Tow., 251; 
Trimble v. Smith, 4 Bibb, 257; Fox v. Hinton, id., 559; Smith 
v. Mitchell, 1 Mar. (Ky.), 207; Pogue v. McKee, 3 Mar., 1022; 
Smith v. Fiame, id., 1097; Price’s Heirs v. Evans, 4 B. Mon. 
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388; Talbot 7. McGavock, 1 Yerger (Tenn.), 268, 269; Napier 
v. Simpson, 1 Tenn., 153, are decisive of this point. 

White v. Burnley was a case carried up by writ of error 
from the district court of the United States for the district of 
Texas. The action, “trespass to try title.’ Among other 
defenses, the three years’ statute (see. 15, act of 1841) was 
relied upon. The younger title, owned and oceupied by the 
defendants, lapped over a portion of the Morales, or older 
title, and the suit was brought to recover the land lying within 
the conflict. 

Defendants had both title and color of title; and some of 
them had been in actual possession of part of their lands for 
more than three years before the suit was instituted; but none 
of them had been in actual possession of the conflict or inter- 
ference for the prescribed time. Section 15 of the act of 
1841, under which this case was decided, requires suit to be 
instituted within three years next after the cause of action 
shall have accrued. J/e/d, by Mr. Justice Catron, that a 
defendant, holding under a younger title land conflicting in 
part with an older title, must be in actual possession of thie 
part conflicting before the statute can begin to run; and that 
three years’ possession of the conflict before the institution of 
suit is necessary to complete the bar. Says that learned jurist: 
“We think it too plain for reasoning or authority to make it 
plainer, that, until the land of the plaintiff was trespassed 
upon, this action of trespass to try title could not be main- 
tained.” 

In Trimble v. Smith the plaintiff claimed under a patent 
issued in 1875, and the defendants under a patent of later date, 
the two interfering with each other. Defendants had held 
actual possession of a part of their land for twenty years be- 
fore the beginning of the suit, but had not occupied for such 
period the land within the interference between the two patents; 
plaintiff, previous to bringing the suit, had never been in 
actual possession of any of the land covered by his patent. 
fTeld, that the actual oceupaney by the junior patentee of 
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that part of the tract of land which did not interfere with 
the elder grant, did not give him possession of the part 
within the interference, although the elder patentee never 
actually entered upon any part of the land included in his 
patent. 

Boyle, C. J., in delivering the opinion of the court, says: 


that a man by an entry into any part of a tract may acquire 
the possession of the whole; provided he may lawfully enter 
upon the whole; but to construe an entry into a part to which 
- he has a right, to give him possession of another part to which 
he has no right, would be making an act which was not itself 
right, proper by construction. This would be wholly unwar- 
ranted by precedent, and in direct violation of the principle of 
law which requires where an act is done which is susceptible 
of a twofold construction, one of which is consistent with 
law and the other not, that the former should prevail. 

The same doctrine was announced in Fox v. Hinton, 4 
Bibb, 559; Smith v. Mitchell, 1 Mar., 207; Pogue v. McKee, 
3 Mar., 1002. 


Goodrich & Clarkson also for appellants. 

I. That a possession under a junior grant conflicting in part 
with a superior grant, but not on the lap or conflict, will not 
bar the right of the owner of such superior grant by limitation, 
but possession under the junior grant, to put the statute of 
limitations in motion, must be on the conflict, although the 
owner of the superior grant be not in possession of any part of 
his grant.. White v. Burnley, 20 How., 251; Portis v. Mill, 
3 Tex., 278; Wheeler v. Moody, 9 Tex., 377; Whitehead ». 
Foley, 28 Tex., 291; Ewing ». Burnet, 11 Pet., 41; Clark’s 
Lessee v. Courtney, 5 Pet., 353; MeEwen ef a/. v. Den’s Lessee, 
24 How., 242: Trimble v. Smith, 4 Bibb, 257; Fox wv. Hinton, 
id., 559; Smith w. Mitchell, 1 Marsh., 251; 3 Marsh., 1022; id., 
1097; Price v. Evans, 4 B. Mon., 388; Talbot v7. MeGavock, 
1 Yerger, 268; 1 Tenn., 153; Hole v. Rittenhouse, 25 Pa. St., 
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491; Stafford v. King, 30 Tex., 277; Gillespie v. Jones, 26 
Tex., 346. 


Oltorf & Preston for appellees. 

I. If a person enters into land under a deed or title, his pos- 
session is co-extensive with his deed or title, and the party 
claiming under a senior deed or title will be deemed disseized 
to the extent of the boundaries of the land described in the 
deed or title. Jones v. Menard, 1 Tex., 771; Clark e¢ al. v. 
Courtney, 5 Pet., 319; Ballard v. Perry, 28 Tex., 347. 

II. A person holding under a valid junior grant has color 
of title, and possession under such title is co-extensive with 
the boundaries described in the deed. Whitehead v. Foley, 
28 Tex., 268. Chief Justice Wheeler, in the case of Whitehead 

Kaley, above cited, says, “there is a generally recognized, ob- 
vious and important distinction between possession taken by a 
mere naked disseizor or intruder — that is, one who enters with- 
out claim or color of title, and a possession taken by a person 
under a colorable title.” The distinetion is, that the posses- 
sion of the former is confined to the land actually in oceupa- 
tion, whereas the possession of the latter is construed to be 
co-extensive with the boundaries described in the deed under 
which he claims. If this be the law, it then necessarily fol- 
lows that the possession of the appellee and his ancestors is 
vo-extensive with the boundaries of the 320 acre tract conveyed 
to them in 1853 by Chambers, and the disseizin extends to all 


the land ineluded in the boundaries of the 320 acre tract. 


Bonner, Assocrate Justice. — The eases generally, in which 
it has been held that adverse possession under a junior title of 
part of a tract of land, will, by construction, be held to extend 
to the boundaries of the title, where there is not also actual 
possession under the elder title, were those in which there was 
a total conflict between the two claims. 

Under such circumstances, the adverse occupant, who sought 
the bar of the statute, was in the actual possession of part of 
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the land claimed by the other party, and who, consequently, 
was conclusively presumed to have had knowledge of the ad- 
verse possession. 

Although in Jones v. Menard, 1 Tex., 771, it was held that 
actual possession of part of the land, though not within the 
conflict, would be constructive possession co-extensive with the 
limits of the grant claimed, yet that case was decided upon 
another question, and in the opinion weight was given to the 
particular phraseology of section 21, Act Fourth Congress of 
the republic, 91, to regulate proceedings in civil suits, ap- 
proved February 5, 1840, but not now in foree, which provides 
that: “ In controversies affecting lands, tenements or heredita- 
ments, possession of part shall not be construed as posses- 
sion of the whole, when any actual adverse possession ean be 
proved.” 

The great current of authority, however, is, that where there 
is only a partial conflict or interference of surveys, the statute 
will not run in favor of an adverse occupant under a junior 
title, if his possession does not extend to that part of the land 
in dispute which is within the conflict. Angell on Lim., § 402 
(5th ed.), and numerous authorities in notes; Trimble v. Smith, 
4 Bibb, 257, which was an agreed case, very similar to the one 
under consideration; Fox v. Hinton, 4 Bibb, 559; Smith ¢. 
Mitchell, 1 Marsh. (Ky.), 207; Pogue v. McKee, 3 Marsh., 
127; Smith v. Frame, id., 231; Price’s Heirs v. Evans, 4 B. 
Mon., 388; White ef al. v. Burnley, 20 Ilow. (U. 8.), 235, 
which arose under section 15 of our statute of limitations, 
February 5, 1841 (Pasch. Dig., art. 4622); Hole v. Ritten- 
house, 25 Pa. St., 491, overruling Waggoner v. Ilastings, 5 
Barr, 300; Beaupland v. McKeen, 28 Pa. St., 124; Talbot z. 
McGavock, 1 Yerger, 262. 

These decisions are based, in part at least, upon the doctrine 
that the elder legal title draws with it to the owner the con- 
structive lawful seizin and possession of the land embraced 
within its boundaries, though actual possession be not in fact 
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taken by him. That possession by the owner of the junior 
title of that part of the land not within the interference, 
being lawful within itself, would not by construction extend 
also to a presumed unlawful trespass upon that part embraced 
within the elder title, but that an actual trespass must be 
required for this purpose. That without such actual trespass, 
the true owner would have no cause of action, unless he elect 
to consider himself disseized with the view to try the title by 
proper proceedings for this purpose, or in the nature of an 
action to remove clouds. 

If, however, there should be an actual adverse possession 
under the junior title of the part within the conflict, then the 
true owner could sue. As said in Whitehead ~. Foley, 28 Tex., 
289, what acts will amount to a disseizin is often a question 
of great difficulty, and it has been impossible to lay down any 
rule which will be applicable in all cases. 

It is the doctrine of this court that there must be an actual, 
visible and exclusive adverse possession of the land in con- 
troversy, to support the statute. Wheeler v. Moody, 9 Tex., 
377; Gillespie v. Jones, 26 Tex., 346. 

But it does not, in the present case, become necessary to 
enter upon the question, what acts would be suflicient to 
amount to disseizin of the true owner, where there is an ad- 
verse possession under the junior title, but not upon that part 
of the land within the partial conflict or interference of the 
two surveys, as it is expressly agreed that neither the ocecu- 
pation nor improvements of the defendant had extended to 
that part of the land which conflicted with the Basquez grant. 

Under the agreement of the parties, the judgment below is 
reversed as to appellee Barton, and rendered against him in’ 


favor of appellant Peyton. 
REVERSED AND RENDERED. 


[Opinion delivered May 2, 1880.] 












































Davis v. Roosvett. 





Statement of the case. 





G. W. Davis er Au. v. James A. Roosve cr. 
(Case No. 4064.) 


1. Partres— Equtry.— In trespass to try title, brought in 1871, the defendant 
claimed under a deed from a common vendor made to a party in 1856, 
from whom the defendant purchased. That deed referred to purchase 
noney notes maturing in one, two and three years, and reserved an ex- 
press lien for their payment. Held — 

1. That the vendor of defendant was not a necessary party. 

2. The failure to present the purchase money notes at the place where 
they were made payable, could not affect the issue. 

3. To defeat a recovery, the defendant should either tender the un- 
paid purchase money, or otherwise proffer to do equity. 

2. Sean — AuTHENTICATION.-— A seal affixed to his certificate of acknowl- 
edgment of a deed by a commissioner of deeds of the state of Texas for 
the state of Mississippi in 1868, made no impression of a star with five 
points as is now required by law. Held, that no form of seal was pre- 
scribed in 1868, and the omission of the star on the seal did not affect 
the validity of the certificate. 

3. CHARGE OF couRT.— When a charge, though correct, is, by reason of its 
general terms, defective in not embracing a full presentation of the law 
applicable to the case, it is too late to urge for the first time after appeal, 
objections to it. 

4. ADMISSIONS IN PLEADING. — The admissions in the joint pleadings of 
husband and wife are nct conclusive as between them, on a subsequent: 
controversy involving the same question. 

5, FOREIGN JUDGMENT.— The decree of a court of another state cannot 
affect directly the title to land in Texas. 

6. Equrry— Trusts.— A purchaser of land at a sale foreclosing a mortgage 
which was executed by the husband and wife jointly, on land held in 
trust by the husband for the wife, cannot be dispossessed by the heir of 
the wife until he has done equity by paying off the mortgage debt. 


Error from Ellis. Tried below before the Hon. Geo. N. 
Aldridge. 

Defendant in error, Roosvelt, brought this suit on the 13th 
day of December, 1871, in trespass to try title, against Rob- 
ert Hodge, George W. Davis, plaintiffs in error, and others, to 
recover the possession of one league of land in Ellis county, 
claiming the title to, and the possession of, the same on the 
20 
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1st day of January 1870, when defendants entered and took 
possession by force, ejecting plaintiffs, ete. . 

Davis filed his answer January 5, 1872. On September 15, 
1879, he filed an amended answer and substitute for all other 
answers, presenting five issues: ist, general issue; second, 
a plea of the statute of limitations of three years; third, of 
five years; fourth, of ten years; fifth, plea of purchase in 
good faith and deraigning title from Joshua James to T. J. 
McCray, and from him to the Telico Manufacturing Company. 

The defendant in error replied: /trst, general denial; sec- 
ond, that the purchase money and obligations named in the 
deed from Joshua James to T. H. McCray, through whom 
defendant Davis claimed title, had never been paid; that an 
express mortgage lien had been retained in the deed to secure 
the payment of the purchase money; that McCray and his 
vendees having failed to pay the purchase money, said James, 
holding the superior title, had conveyed said land to Matthews, 
and he to said Roosvelt. 

The other parties defendant did not appeal. 

The intervenor, L. D. James, set up claim of title to one- 
half of the land as heir of his mother, Mary K. James, de- 
eeased, who was the wife of Joshua James, in the state of 
Louisiana, charging that John P. Watson held the land in 
trust for Mary K. James; that she was the equitable owner 
thereof, and that Roosvelt was a purchaser with notice of the 
claim. 

To this plea of intervention the plaintiff Roosvelt replied: 
First, a general denial; second, that Mary K. James and 
Joshua James were man and wife, and that the deeds operate 
as an estoppel against intervenor; ¢hird, that Mary K. James 
died, leaving three children; and claiming that in any event 
said Roosvelt should recover one-half the land and the interest 
of Joshua James and C. L. James as heirs of their brother, ete. 

There were two trials. On the first trial judgment was ren- 
dered in favor of George W. Davis. Plaintiff Roosvelt, and 
intervenor James, and defendant Hodge, appealed. The judg- 
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ment was reversed." Verdict and judgment in favor of the 
plaintiff Roosvelt; and defendant G. W. Davis and intervenor 
L. D. James each sued out a writ of error. 

It was agreed by all the parties that the legal title to the 
land from Chambers was in John P. Watson on the 13th day 
of November, A. D. 1850. 

The title from Watson to the defendant in error, Roosvelt, 
was as follows: Deed with general warranty from John P. 
Watson to Joshua James, dated November 2, 1859; deed with 
general warranty from Joshua James, joined by his son, C. L. 
James, to Oliver Matthews, dated September 1, 1868 —the 
same being in payment of a debt owing by C. L. James to 
Matthews, and to satisfy a mortgage on the land, executed to 
.Matthews on the 6th day of March, 1866, by Joshua James 
and his wife, Mary K. James; deed in usual form, with gen- 
eral warranty, from Matthews to the appellant, Roosvelt, 
dated October 31, 1868; consideration, $5,000 in hand paid. 
All of the deeds were duly authenticated and recorded in Ellis 
county. The plaintiff's in error, Davis’, title was as follows: 
Deed from Watson to Joshua James, same as above in Roos- 
velt’s title; conveyance from Joshua James to J. Il. MeCray, 
with general warranty, dated June 21, 1856, and reciting the 
consideration in the body thereof as follows, viz: “ In consider- 
ation of a certain draft drawn by the said party of the second 
part (McCray) for the sum of $516.60 on M. D. Cooper & Co., 
New Orleans, La., and due and payable on the Sth day of 
July, 1856; also a note of hand for the sum of $4,659.44; 
also one other note for the sum of $5,000.37, due and payable 
on the 8th day of April, 1858, and also one other and the last 
note for the sum of $5,341.30, due and payable on the Sth day 
of April, 1859 — the first note above described being due and 
payable on the 8th day of April, 1857,—all of said notes 
being drawn by said McCray, and payable to the order of J. 
James, and payable at the Bank of Louisiana, at New Orleans, 





1 Note.— Roosvelt v. Davis, 49 Tex., 463. 
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and to bear eight per cent. interest after maturity;” and it was 
further recited in the deed that “the party of the first part 
(James) herein reserves a special mortgage and lien upon the 
land conveyed, to secure the payment of the foregoing de- 
scribed draft and notes,’ which conveyance was authenticated 
and recorded in the Ellis county records, June 21, 1856. 
Plaintiff in error, Davis, read, as a part of his title, a quit- 
claim deed from T. H. MeCray to the Telico Manufacturing 
Co., dated July 10, 1857, conveying to that company all his 
right, title, interest and claim in said land, ete.; also judgment 
in the district court of Ellis county against the company, by 
confession; execution, and levy on the land; and a quit-claim 
deed from the sheriff of Ellis county, for this league and 
other tracts, to appellee, Davis, for the consideration of $200; 
the deed reciting that the sheriff conveyed only “the sight, 
title and interest of the company, ete.,” dated March 1, 1859. 

Neither the draft nor notes given for the purchase money by 
McCray to James was ever paid. 

Joshua James consented that his attorney, W ili liam Croft, 
of Corsicana, Texas, might cancel the sale with MeCray upon 
McCray’s paying the attorney’s fee of $200, and supposed the 
trade was cancelled. This was anterior to the war and after 
the maturity of the draft and notes and MeCray’s failure to 
pay. The trade with McCray was never cance!led by William 
Croft, as supposed by Joshua James, who resided in the state 
of Louisiana, but the draft and notes were surrendered by 
William Croft to Ferris & Getzendaner, attorneys for Roos- 
velt, upon their paying to him his fee of $200; and the attor- 
neys for Roosvelt brought the draft, and the protest thereof, 
and notes into court and offered them as evidence. The presen- 
tation of the draft in due time, and the non-payment thereof, 
was duly proven by the notarial protest. The notes showed 
no evidence of payment. 

The certificate of authentication to the deed from Joshua 

James to Matthews was as follows, viz.: 
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Srate or Mississippi, City of Vicksburg. 


5 





I, Lazarus Lindsay, commissioner in the said state appointed 
by the governor of the state of Texas to take acknowledg- 
ments of deeds, ete., to be used and recorded in the said state 
of Texas, duly commissioned and sworn, and residing in the 
said city of Vicksburg, do hereby certify that Frank T. Brooke 
personally appeared before me, and being duly sworn saith, 
that Joshua James and Clarence L. James, whose signatures 
appear to the amended instrument, severally acknowledged 
the same to be their act and deed for the consideration and 
purposes therein expressed, and that he, with L. D. James, the 
other witness, subscribed their names as witnesses thereto, at 
the request of the said grantors. 

+ In witness whereof, I have hereto set my hand and affixed 


my official seal, this eighth day of September, 186s. 


© 


[u. s.] Laz. Linpsay, 


Com dil issioner for TW LAS, an Mississippi. 


The certificate of authentication to deed from Matthews to 
Roosvelt was of similar form. 

James and wife, in their answer to a suit in Louisiana, prayed 
“that Mrs. James be decreed the owner of the Texas land,” 
ete. The court decreed “that John P. Watson, by good and 
sufficient title, transfer and reconvey to the said Mary K. James 
all of the land and real estate named in the said deed of trust, 
or acquired in his trust capacity, situated in the states of 
Louisiana, Texas and Mississippi, not heretofore disposed of.” 
The conveyance was not made to Mary K. James but to Joshua 
James. 

Mrs. Mary K. James joined her husband, Joshua James, 
in the mortgage deed conditionally conveying the land to Oli- 
.ver Matthews, reciting in the mortgage the said conveyance 
from Watson to Joshua James, warranting that they had good 
right to convey; reciting, also, that she released her dower and 
right of homestead in the land, and declaring to the officer, 
after the conveyance was fully explained to her privily and 
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apart from her husband, that it was her act and deed, and that 
she wished not to retract it. 


McCormick for plaintiff in error James. 

I. In the absence of a statute specially prescribing the char- 
acter of seal to be used by the commissioners of a particular 
state of the Union in authenticating their official acts, the com- 
missioners of such state should be required to use the same 
kind of seal for authenticating their official acts that commis- 
sioners of other states of the Union or of territories contigu- 
ous to the Union are required by statute to use. This rule 
obtains upon principle and by legislative construction. KR. %., 
art. 547. 

II. Section five of the act of December, 1861 (1 Pasch 
Dig., art. 3771), prescribing the requisites of the seal which 
commissioners of deeds for the Chocktaw, Chickasaw and 
Creek nations of Indians should use to authenticate their 
official acts, is to be taken as the law prescribing the requisites 
of the seal that commissioners of deeds for the state of Missis- 
sippi should, after the date of the said act, use in authenticat- 
ing their official acts as commissioners. .1 Pasch. Dig., arts. 
3763, 38771; 1 Pasch. Dig., arts. 3762-377 

III. The deed of Joshua James and C. L. James to Oliver 
Matthews, and the deed of Oliver Matthews and wife to James 
A. Roosvelt, introduced in evidence by the defendant in error, 
were not lawfully authenticated for record; and the court 


erred in allowing the defendant in error to put them in evi- 


dence, over the objection of plaintiff in error, without proof 
of their exeeution. * * * 

IV. The Louisiana decree adjudges the land in controversy 
to have been acquired by John P. Watson in his trust capacity 
under the “trust agreement,”’ and concludes the parties and 
their privies from denying the trust relation and the equitable 
title of Mrs. James and her children in the land. Story’s 
Equity, vol. 2, $§ 1291, 1297; Freeman on Judgments, $$ 162, 
257, 416. 











ae 











1880.] ; Davis v. Roosvett. 311 





Argument for the plaintiff in error, 





V. Whether the consideration of the conveyance of the 
land in controversy by Mrs. Cornell to Watson emanated from 
Joshua James individually or from Mary K. James individu- 
ally, or from Joshua James and Mary K. James jointly, the 
land was the separate property of Mary K. James. Hutchin- 

. son v. Mitchell, 39 Tex., 487. 

VI. Prior to the date of the conveyance of the land in con- 
troversy by John P. Watson to Joshua James, the right of 
John P. Watson to control the land, or to convey it to any- 
body except to Mary K. James, was determined; and accord- 
ingly the conveyance by him to Joshua James was in fraud of 
the rights of Mary K. James and her children. 

VII. The plaintiff in error, as one of only two surviving 
children of Mary K. James, became entitled to one-half of the 
land in controversy. Wade on Notice, see. 310. 

VIII. The recital in the deed of John P. Watson to Joshua 
James was sufficient to put Oliver Matthews and James A. 
Roosvelt on inquiry, imposing on them the duty as prudent 
men of exploring the sources of information suggested by the 
recital, and affecting them with notice of the proceedings in 
said suit No. 2530, ineluding the trust agreement which was 
called for as an exhibit to the pleadings, the decree of the 
lower court, and the mandate of the supreme court of Louisi- 
ana. Wade on the Laws of Notice, sees. 10, 15, 18, 21, 350, 
251, 270, 309, 310, 311, 312, 333, 335; 47 Tex., 118. 

IX. The mortgage to Oliver Matthews was notice to him 
and to Roosvelt that Mrs. James had an interest in the land 
in controversy as her separate property. 

X. Whether the land in controversy belonged to the sepa- 
rate estate of Mary K. James or to the community estate of 
herself and husband, the plaintiff in error became interested 
in the equity of redeeming the land on the day of the death 
of his mother, in view of his heirship, and his interest in the 
land was not divested by the deed of Joshua James and C. L. 
James to Matthews. Buchanan v. Monroe, 22 Tex., 541. 

XI. The act of John P. Watson in conveying the land to 
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Joshua James being beyond the scope of his authority as trus- 
tee for Mary K. James, a violation of his duty as such trustee, 
and a fraud upon Mary K. James and her children, passing no 
title to Joshua James, those claiming the title of Joshua 
James cannot be protected in their claim to the land, even if 
they purchased the land for a valuable consideration and with- 
out notice of the rights of Mary KX. James and her children in 
the land. 
Amzi Bradshaw for plaintiff in error G. W. Davis. 


J. W. Ferris for defendant in error. 

I. A special mortgage lien having been retained in the 
deed from Joshua James to T. H. McCray (under whom the 
plaintiff in error, Davis, claims) to secure the payment of the 
draft and notes given for the purchase money, and the drafts 
and notes not having been paid, the title to the land remained 
in Joshua James, and as he, after default in said payment, con- 
veyed the land to Oliver Matthews, and he to defendant in 
error, Roosvelt, said Roosvelt holds the better title, and the 
judgment was rightly in his favor. oosvelt v. Davis, 49 Tex., 
469; Dunlap v. Wright, 11 Tex., 603; Baker v. Ramey, 27 Tex., 
59; Caldwell vw. Fraim, 32 Tex., 326; Peters ». Clements, 46 
Tex., 115; Ballard v. Anderson, 18 Tex., 385; Baker v. Clep- 
per, 26 Tex., 629; Monroe v. Buchanan, 27 Tex., 245; Robert- 
son v. Paul, 16 Tex., 476. 

II. Although the notes may be barred by the statute, it is 
no bar to the recovery of the land on default in the payment 
of the purchase money. Dunlap v. Wright, 11 Tex., 604; 
Baker v. Ramey, 27 Tex., 59. 

III. The statute of limitations could not commence to run, 
because the possession was not adverse until Joshua James 
had repudiated his contract with MeCray by executing the 
mortgage deed to Matthews in 1866, and until the statute of 
limitations began to run, March 30,1870. The possession was 
under and consistent with the James title. The plaintiff in 
error, Davis, deraigns title under the Joshua James deed to 
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McCray, and claims to hold possession under said title. He, 
Davis, testified in court that his possession was through and 
under said James title, and no other. Roosvelt v. Davis, 49 
Tex., 473; Browning v. Estes, 3 Tex., 476; Keys v. Mason, 44 
Tex., 144; Walker v. Lawler, 45 Tex.,538; Burrill’s Law Dic- 
tionary, 61; 2 Smith’s Leading Cases, 416; id., notes, 396, and 
cases cited. 

IV. The statute cited by intervenor, requiring a commis- 
sioner to provide a seal with a star of five points, etc., relates 
only to commissioners appointed for the Indian Territory on 
the northern border of Texas. Pasch. Dig., art. 3767 (see 
caption); id., arts. 3762, 3763. 

V. The evidence introduced was sufficient to authorize the 
verdict of the jury against the intervenor under the charge of 
the court, and the judgment should not be reversed. When 
verdicts will not be disturbed. Wright v. Donnell, 34 Tex., 
305; Secrest v. Jones, 30 Tex., 603; Gamage v. Trawick, 19 
Tex., 58; Long v. Steiger, 8 Tex., 460; 1 Tex., 326. 

VI. The decree of the district court in Madison parish, 
Louisiana, cannot in any particular affect or pass the title to 
the land in controversy situated in the state of Texas. Pas- 
chal v. Acklin, 27 Tex., 192; Moseby v. Burrow and wife, 
Texas Law Journal, March 17, 1880, and authorities there 
cited; Watkins v. Holman et a/., 16 Pet., 57. 

VII. The act of Watson in conveying this land to Joshua 
James, in obedience to a decree of court in the state of Lou- 
isiana, passed the title unaffected by the decree. Paschal v. 
Acklin, 27 Tex., 192. 

VIII. Mrs. James, through whom intervenor claims title, 
joined her husband Joshua James in the mortgage deed made 
to Matthews in 1866, and released all interest in the land. 

IX. The recitals in the mortgage deed to Matthews, the re- 
lease therein by Mrs. James, the joining of one of the heirs in 
the conveyance afterwards, and the witnessing thereof by the 
intervenor, works an estoppel against the said heirs. Barber 
v. Harris, 15 Wend., 615; Den v. Vanness, 10 N. J. Law, 
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102; Stow v. Wyse, 7 Conn., 214; Coleord v. Swan, 7 Mass., 
291; Howe on Judicial Sales, 441, and cases cited. 


Govtp, Associate Justice.— The superiority of Roosvelt’s 
title over that of Davis was settled on the former appeal. The 
muniments of title adduced in evidence on the second trial 
are the same which were passed on before by this court, and 
we regard the questions argued by counsel for Davis as havin; 


> 


been substantially settled. 

In regard to the alleged want of proper parties and the 
failure to present the purchase money notes at maturity at the 
place where made payable, and the question as to when time 
is of the essence of a contract, we remark that this is not an 
equitable proceeding on the part of Roosvelt to have a con- 
tract rescinded. He is simply enforcing his legal right to the 
land, and the defendant, to defeat a recovery, should either 
tender the unpaid purchase money, or otherwise proffer to do 
equity. 

The assignments of error of the intervenor, L. D. James, 
present questions not considered on the former appeal. 

The first assignment of error presents the question of the 
sufticiency of the seal affixed by a commissioner of deeds of 
the state of Texas for the state of Mississippi, in 1868, to his 
certificate of the acknowledgment of two different deeds. 
The impression of the seal shows no star in the center, and 
the name of the state (Texas) appears to be written on the 
impression, not engraved. The answer is that there was no 
statute in force at the time the certificate was made, requiring 
the commissioner to provide for himself a seal with a star of 
five points in the center. There was such a statute in regard 
to commissioners in the Choecktaw, Chickasaw, Cherokee and 
Creek nations of Indians, and there is now such a statute in 
regard to commissioners generally. Pasch. Dig., art. 3771; 
R. S., art. 547. At the time when the certificates were made, 
the form of the seal does not appear to have been prescribed, 
and the one used cannot be pronounced insufficient. 
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The second assignment of error objects to the refusal of two 
special instructions asked by intervenor, both of which, on 
examination, are found to refer to the question of notice. The 
purport of the first was, that if the recitals of the deed from 
Watson to James were suflicient to put a prudent man on 
inquiry, then Roosvelt was chargeable with notice and knowl- 
edge of the contents of the decree of the court in Louisiana, 
and of the pleadings in said cause. The purport of the second 
instruction asked was to allow the jury to consider the admis- 
sions, declarations, acts and conduct of Watson and Joshua 
James, prior to the deed by James to Matthews, in deter- 
mining whether Roosvelt purchased with notice of an equita- 
ble title in Mrs. James, provided Roosvelt was put on inquiry 
by the recitals of the deed to Joshua James. There was a 
clause in this instruction as asked, to the effect that the alle- 
gations of a party or his attorney in his pleadings are admis- 
sible to prove the statements of such party. It is unnecessary 
to inquire whether or not these charges asked were in all 
respects correct. The court in its charge as given, allowed 
plaintiff no advantage whatever on the ground of being a pur- 
chaser without notice. The purport of the court’s charge on 
the intervenor’s claim may be gathered from the following 
extract: 

“. The decree of the district court of Louisiana does not 
in itself assume to convey, or direct said Watson to convey, any 
particular land in the state of Texas, but the jury may con- 
sider of said decree, and the recital in the deed from Watson 
to James, relating to said decree, in determining the owner- 
ship of said Mary K. James in the land, and give it such 
weight as they may think it entitled to. In regard to the 
ownership of the said Mary K. James in the land, the jury 
will take into consideration the evidence in relation to the con- 
sideration paid, and by whom paid, in the conveyance from 
Cornell to said Watson; the trust agreement made in 1548, 
and its terms; the decree of the district court aforesaid; the 
mortgage deed and its terms, made by Joshua James and Mary 
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K. James to Oliver Matthews, together with all other evi- 
dence introduced; and if the jury believe from all the evidence 
and the circumstances connected therewith, that at the time 
the land in controversy was conveyed by Cornell to Watson, 
the said Mary K. James was the equitable owner of said land, 
and that said Watson held the legal title in his name in trust 
for her; and if the jury, from the evidence, further believe that 
said Mary K. James afterwards died, leaving the intervenor as 
one of her heirs, they will find for the intervenor.” 

In no part of the charge was the plaintiff allowed to recover 
as against intervenor, on the ground of absence of notice of his 
rights. Clearly the intervenor cannot complain of the refusal 
to give his special instructions as to notice. Under this as- 
signment of error, counsel for intervenor submits numerous 
propositions, the relevancy of which to that assignment does 
not appear. 

The third assignment of error, and the third and fifth errors 
embraced in a second assignment of errors, are claimed to be 
fundamental. They present the failure of the court to instruct 
the jury as to intervenor’s rights if the land was community 
property of James and wife, instead of her separate property, 
and the failure to instruct them what it takes to constitute a 
trust relation, and what an equitable title. As the intervenor 
asked no instructions on these matters, our opinion is that he- 
is not entitled now to demand another trial merely because 
the charge did not embrace a full presentation of thelaw. The 
court might, with propriety, have given instructions as to the 
effect of the documentary evidence, and as to what would con- 
stitute an equitable title in Mrs. James. The intervenor, how- 
ever, appears to have allowed the case to go to the jury under 
a charge, submitting to them whether, under “* all the evidence 
and circumstances,” Watson held the legal title in trust for 
her, and we do not think the defects in the charge can now 
avail him. 

The fourth assignment of error objects to the overruling 
the motion for new trial, claiming that the verdict and judg- 
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ment were contrary to law and the evidence, and may be con- 
sidered in connection with the fourth error in the assignment 
of fundamental errors, to wit: that the jury were told that in 
determining the ownership of Mrs. James, they should inquire 
who paid the consideration of the conveyance by Mrs. Cornell 
to Watson. We think the jury were properly allowed to look 
to the evidence outside of the decree. Intervenor claims that 
the judgment of the court in Louisiana and the recitals in the 
deed from Watson to James, concluded the parties and privies 
from denying the trust relation and from denying the equi- 
table title of Mrs. James and of intervenor. But however it 
might be, if the question were between Watson on the one 
hand, and James and wife on the other, our opinion is that 
the decree was not conelusive to show that the land in con- 
troversy was held by Joshua James in trust. The admissions 
in the joint pleadings of James and wife were not conclusive 
as between them. The existence of the trust in the land in 
controversy, even as against Watson, was not specifically de- 
elared by the deeree. That decree could not directly affect the 
title to landin Texas, nor did it on its face purport to do so. 

The alleged trustee did not convey this land to Mrs. James, 
but did convey it to Joshua James. What trusts attached to 
the land in the hands of Joshua James, was a question depend- 
ent not on the deeree alone, but to be determined from other 
facts tending to explain the transaction. The question of facet 
as to the equitable interest of Mrs. James in the land was sub- 
mitted to the jury and decided against intervenor, and we 
cannot say that the court erred in refusing to set that verdict 
aside. 

The only other errors assigned are the first and second of 
those claimed to be fundamental, and are substantially dis- 
posed of by what has already been said as to the superiority of 
Roosvelt’s legal title, and as to the purport of the charge pre- 
eluding plaintiff from recovering as an innocent purchaser 
without notice. Our conclusion is, that the intervenor has 
assigned no error entitling him to claim another trial. 
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In addition to what has already been said, there are two 
other considerations which lead us to think that the verdict 
and judgment are substantis!ly right. 

If, in fact, Joshua James held the land in trust for his wife, 
who was equitably the owner thereof in her separate right, she 
joined with her husband in mortgaging the land to. Matthews. 
The intervenor claiming as her heir a purely equitable right to 
the land, should not be allowed to dispossess the holder of the 
legal title, acquired under the mortgage, without first doing 
equity by paying off the mortgage debt. 

If, however, the land was community property of Joshua 
James and wife, then it was competent for the husband as the 
survivor of the community to sell the land in payment of a_ 
community debt. In either case, the intervenor was not enti- 
tled to recover. 

AFFIRMED. 

[Opinion delivered April 23, 1880.] 





Tur Housron & T. C. R. R. Co. v. Jonn Wirtrtie. 
(Case No. 3530.) 


1, SERVICE OF PROCESS — STATUTES CONSTRUED.— In a suit against a rail- 
way corporation, service of process was made in August, 1874, under the 
provisions of the act of February 7, 1854 (Pasch. Dig., art. 4888), *‘ by leav- 
ing with the within named defendant, the H. & T. C. R. R. Co., at their 
chief office in Houston,’’ a true copy of the citation and the accompany- 
ing certified copy of plaintitf’s petition. On the proposition that a motion 
to quash the service should have prevailed, held — 

1. The second section of the act of March 21, 1874, entitled ‘An act 
to fix the venue in certain cases,"’ and the second section of the act of 
April 17, 1874, entitled ‘‘An act to confer jurisdiction in certain 
cases,’’ did not repeal by implication the provisions of art. 4888, Pasch. 
Dig., but were intended to be cumulative. 

2. The motion to quash was properly overruled. 

2. EvipencE —DamAGes — INJURY FROM MALICE OF A FELLOW SERVANT. 
In a suit for damages for personal injuries, brought by a brakeman against 
a railway company, in which the unskilfulness and incompetency of the 
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engineer were charged as causes of the injury, the court admitted in evi- 
dence the declarations of the engineer to the plaintiff, to the effect that 
he would us soon run over him as not. Held — 

1. The evidence was admissible, as a circumstance showing the want 
of care on the part of the company in the selection of him as its 
engineer, but it should have been so restricted by appropriate instruc- 
tions to the jury. 

2. The personal malice indicated by the declaration, if the cause of 
the injury, would not render the company liable for actual damages 
thus inflicted on a fellow servant, and the jury should have been so 
instructed. 

. MEASURE OF DAMAGES.— In a suit for damages by an employe of a rail- 
way company for injuries sustained, which permanently disabled him, the 
jury were instructed that, if they found for plaintiff, to find no greater 
sum than a sum which, put at interest, would produce annually a sum 
equal to the difference between what plaintiff could earn before his injury, 
and what his ability would be restricted to earning, in consequence of the 
injury. Held, error. 

4. NEGLIGENCE.— If a railway company is not guilty of negligence in the 
selection of an engineer, it is not liable to his fellow servant for injuries 
resulting to such fellow servant from the want of proper care on the part 
of the engineer. 


Arreat from Travis. Tried below before the Hon. E. B. 
Turner. 
The case is sufficiently stated in the opinion. 


Hancock, West & North for appellant. 

I. The acts of March 21, 1874 (Laws of 1874, 31), and 
of April 17, 1874 (Laws of 1874, 107), require service of 
citation to be made on the president, secretary, treasurer, prin- 
cipal officer or agent of a corporation, and repeal that portion 
of article 4888 of Paschal’s Digest which authorized another 
mode of service. Bryan v. Sundberg, 5 Tex., 424; Rogers v. 
Watrous, 8 Tex., 65; Stirman v. State, 21 Tex., 736; Fayette 
Co. v. Faires, 44 Tex., 517; United States v Case of Hair 
Pencils, 1 Paine C. C., 400; Dean of Ely ~. Bliss, 5 Beav., 
582: Potter’s Dwarris on Statutes, 154-160; Missouri 7. Sev- 
erance, 55 Mo., 378, 386, 387; United States v. Tynen, 11 


> 


Wall., 88; Harrington v. Rochester, 10 Wend., 548; People 
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v. Burt, 43 Cal., 561; Rex v. Cator, 4 Burr., 2026; Robinson 
». Schmidt, 48 Tex., 17; Norris v. Crocker, 13 How., 429; 
Evansville v. Bayard, 39 Ind., 450; Thorpe v. Schooling, 7 Nev., 
15; Hv Parte Smith, 40 Cal., 419; Parrott v. Stevens, 37 Conn., 
93; Cumberland v. Magruder, 34 Md., 381; N. L. N. R. R. 
Co. v. B. & A. R. R. Co., 102 Mass., 386. 

IT. Appellant is not liable to appellee for injuries which he 
may have received from the engineer, Cederburg, by reason 
of the latter’s malicious acts, and this evidence objected to 
was irrelevant, and calculated to prejudice appellant before the 
jury. The court refused to exclude from the consideration of 
the jury the uncalled for statement of appellee, while testify- 
ing, to the effect that his co-servant had said to him, appellee, 
just before the accident, “ You black son of a bitch, I'd justas 
soon run over you as not.” “Cederburg was mad, and 
eursed me when I[ told him to back slowly.” This suit is 
brought for the recovery of damages caused by appellant’s 
negligence. 

III. In order that a servant may be entitled to recover dam- 
ages from his master for the acts of his fellow servants, while 
both are in the discharge of their common employment, he must 
show negligence on the part of the master in selecting an in- 
competent fellow servant, or in retaining him after his incom- 
petency is brought to the master’s knowledge. On this point 
appellant asked the court to charge as follows: It is not suf- 
ficient for plaintiff to show that the engineer may have been 
negligent at time of accident, or that the drawhead was de- 
fective, but he must also show that defendant was negligent in 
employing the engineer, and in providing the machinery. And 
if plaintiff knew the defective condition of the drawhead, 
and failed to use precautions commensurate with the increased 
risk, plaintiff cannot recover, if the injury was caused by the 
want of such precautions. Price v. H. D. N. Co., 46 Tex., 
535; R. R. Co. v. Miller, 51 Tex., 274; Robinson v. R’y Co., 
46 Tex., 549. 

IV. In order that a servant may recover damages from his 
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master for injuries sustained while in the discharge of his 
duties, from defective machinery, he must show negligence on 
the part of the master in providing unsuitable and dangerous 
apparatus, or in allowing it to remain in such condition after 
he has been informed of its defective condition, and if the 
servant continues to be content to use such defective machin- 
ery, he runs the additional risk thus knowingly and freely in- 
eurred by him. On this point, and in connection with the 
last proposition, the court instructed the jury that “if the 
coupling apparatus was out of repair, and in such condition 
as to render the work of coupling more dangerous and hazard- 
ous than ordinarily,’ and the engineer backed, ete., then 
plaintiff should recover. On this point appellant asked the 
court to charge as shown under the last proposition. Ladd ». 
New Bedford Rt. R. Co., 119 Mass.,412; Gildersleeve v. F. W. 
J-.&S. RR. Co., 33 Mich., 133; Shearman & Redfield on 
Negligence (2d ed.), 111-127; Nedfield’s Law of Railways 
(4th ed.), 465 et seg.; Southern Law Review, April, 1876, ar- 
ticle by Judge Cooley; Cannon v. C. Rh. & P. R. TR. Co., 19 
Mo., 285; Gibson v. Erie R’y Co., 63 N. Y., 449; Moss v. P. 
Rh. R. Co., 49 Mo., 167; Dewey v. C. & N. W. Ivy Co., 31 
lowa, 373; Devitt v. P. R. R. Co., 50 Mo., 302; Dow v. Kan- 
sas P. R’y Co., 8 Kan., 642; U. P. Ivy Co. v. Milliken, id., 
647; R. LR. Co. v. Doyle, 49 Tex., 198; U. P. Wy Co. v. Young, 
S Kan., 658. 

V. The measure of damages is the actual amount of dam- 
ages proved on the trial as the direct consequence of the 
injury. 

VI. The court erred in overruling defendant’s motion for 
new trial, for all the reasons set forth in said motion. 

VII. The verdict is against the evidence, and unsupported 
by evidence. It is excessive and oppressive. 


John W. Robertson for appellee. 
I. The court did not err in overruling defendant’s motion 
to quash the return of service of the citation. Pasch. Dig.. 
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art. 488; Act March 21, 1874 (General Laws 1874, p. 31); 
Act April 17, 1874 (General Laws 1874, p. 107); Art. 12, 
see. 17, Const. 1869; Breen v. T. & P. R. R. Co., 44 Tex., 303; 
Thouvenin v. Rodrigues, 24 Tex., 478; Cain vw. State, 20 Tex:, 
308; State v. Delesdenier, 7 Tex., 105-108; 1 Sm. & Marsh., 
590; Seymour v. Cooley, 9 La., 73; 9 Bac. Ab., title “Statute,” 
letter I, § 9, p. 243; Pasch. Dig., art. 117; Rules for District 
Court, No. 5355. 

II. The evidence excepted to was not irrelevant, and could 
not and did not prejudice appellant before the jury. 1 Greenl. 
Ey., 108 e¢ seq. 

IIf. The court did not err in its charge to the jury on the 
measure of damages. Rt. R. Co. v. Le Gierse, 51 Tex., 203; 
KR. Rt. Co. v. Miller, 49 Tex., 322; Chicago & N. W. Rt. R. Co. 
wv. Jackson, 55 IIL, 492. 

IV. The court did not err in its instruction as to appellant’s 
liability to appellee for damages sustained by him while in the 
employ of appellant. A servant is entitled to recover from 
the master damages sustained by the acts of a careless, incom- 
petent or imprudent fellow servant, when the master retains 
such incompetent fellow servant in his service after his unfit- 
ness is known to the master, or might have been known, by 
the exercise of ordinary care. Appellant denied only that he 
had been negligent in selecting servants and in providing 
suitable machinery, ete., and appellee with want of care. The 
jury believed the evidence sufficient to sustain the charge of 
negligence in retaining this engineer in service by appellant. 
The charge of the court presents the law as applicable to the 
facts proved. ‘The terms “agents and employes,” as used in 
the charge, clearly meant, when the charge is considered as a 
whole, those who made up the train under appellant’s orders 
and who were responsible for the condition of the cars and 
their appliances, and Cederburg, the engineer, whose reckless 
and imprudent conduct was in evidence. There was no evi- 
dence as to negligence on the part of any other employe, and 
the jury could not have misunderstood the charge. H. & G.N. 
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R. R. Co. v. Randall, 50 Tex., 250; R. R. Co. v. Gorbett, 49 
Tex., 580; Price v. H. D. N. Co., 46 Tex., 537; Hough v. T. 
& PLR. R. Co., 100 U. S., 213; 1 Redfield on Railways, 544; 
Gilman v. Eastern R. R. Co., 13 Allen, 433; Laning v. N. Y. 
C.R. RR. Co., 49 N. Y., 521 ef seg.; Ill. Central R. R. Co. v. 
Jewell, 46 Ill., 99; Moss v. Pacitie R. R. Co., 49 Mo., 167; P., 
PW. & C. TR. ht. Co. v. Ruby, 38 Ind., 294; Davis v. Detroit, 
ete., R. R. Co., 20 Mich., 105; MeMahon w. Davidson, 12 
“Minn., 357; Wever v. Pa. It. R. Co., 55 Pa. St., 460; Frazier 
vw. Pa. KR. TR. Co., 38 Pa. St., 104; Wright v. N. Y. Central R, 
R. Co., 28 Barb., 80; Hutchinson v. Railway Co., 5 Exch., 343. 

V. The master is bound to provide his servant with safe and 
suitable machinery and apparatus with which to perform the 
labor he is engaged to do, and if the servant is injured by rea- 
son of the master’s negligence in providing him with defect- 
ive machinery, the master will be liable for the damages sus- 
tained.. IL. & G. N. RR. R. Co. v. Randall, 50 Tex., 259; TH, 
& T. R’y Co. v. Oram, 49 Tex., 344; Same v. Dunham, id., 
185, and eases cited in opinion; R. R. Co. v. Doyle, id., 
198; Hough v. T. & Pacifie Rh. R. Co., 100 U.S, 213, and 
eases cited; Keegan v. Western R. R. Co., 8 N. Y., 175; Noyes 
vw. Smith, 28 Vt., 59; Snow v. TLousatonie R. RK. Co., 8 Allen, 
441; Hackett «. Middlesex Mannf’g Co., 101 Mass., 101; IIL. 
Central R. R. Co. v Welch, 52 Ill. 183; Fifield « N. R. R., 
49 N. H., 225; Flikev. B. & A. KR. KR, 53 N. Y., 549; C. & 
N. W. R. R. Co. v. Swett, 45 Ill., 197. 

VI. The agents and employes of a railway company, whose 
duty it is to inspect its cars and make up its traing are not 
fellow servants of the brakeman who is engaged in running the 
train, and the master will be responsible to the brakeman if 
he is injured through the negligence of such employes. HL. 
& T.C.R. R. Co. v. Dunham, 49 Tex., 185; Flike ». B. & A. 
R. R., 53 N. Y.,549; Ford v. Fitchburg R. R. Co., 110 Mass., 
240; Wright v. N. Y. Central R. R. Co., 25 N. Y.,562; Chi- 
eago & N. W. R. R. Co. v. Jackson, 55 Ill., 492. 
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Bonner, Associate Justice.— The appellee, Jchn Willie, 
sued the appellant, the Houston & Texas Central Railway 
Company, for alleged damages for injuries occasioned when in 
the discharge of his duty as brakeman, in an attempt to 
couple the train of the defendant company, which resulted in 
the loss of an arm, and by which he has been permanently 
disabled. 

The legal grounds of his complaint may be stated in general 
terms to have been alleged carelessness on the part of the de- 
fendant company in the employment of other servants who 
were incompetent and unskilful, and particularly the engineer, 
Cederburg, in charge of the train; and in the failure to fur- 
nish proper coupling apparatus, which rendered his service 
unusually hazardous and dangerous. 

Among other defenses, there was a motion to quash the re- 
turn of service, which was overruled. 

On the trial, judgment was rendered for plaintiff for $2,000, 
from which this appeal is taken. 

The first error assigned is, that “ the court erred in overrul- 
ing appellant’s motion to quash return of service of citation.” 

The proposition of defendant under this assignment is, that 
“the acts of March 21, 1874 (Laws of 1874, 31), and of April 
17, 1874 (Laws of 1874, 107), require service of citation to be 
made on the president, secretary, treasurer, principal officer, 
or agent, of a corporation, and repeal that portion of article 
4888 of Paschal’s Digest which authorized another mode of 
service.” 

The return on citation shows that it was served by the sher- 
iff of Harris county, “by leaving with the within named de- 
fendant, the H. & T. C. R. Co., at their chief office, in 
Houston, Texas, a true copy of this citation and the accom- 
panying certified copy of plaintiff’s petition.” 

This service was made under the act of February 7, 1854 
(Pasch. Dig., art. 4888), to regulate railroad companies, which 
provided that “all process against such company shall be 
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served on the president or secretary, or by leaving a copy at 
the principal office of the company.” 

The subsequent act, March 21, 1874 (14th Leg., 31), is en- 
titled “an act to fix the venue in certain cases.” 

The first section provides for the institution of suits against 
public or private corporations, including railroad companies, 
in any county where the cause of action, ora part thereof, ac- 
crued, or in any county where such corporation has an agency, 
or representative, or in the county in which the principal 
office of such corporation is situated. 

The second section provides that service of process on any 
such corporation may be had by delivering a copy of such pro- 
cess * * * to the president, secretary, treasurer, princi- 
pal officers or the agent. 

The act of April 17, 1874, is entitled “an act to confer jur. 
isdiction of certain civil causes on the courts in the several 
counties in this state.” 

By section first it is provided that any publie or pri- 
vate corporation * * * may be sued in any county in 
this state in which the cause of action or any part thereof 
arose. 

By section second it is provided that service of process may 
be had on any such corporation by the delivery of a copy to 
the agent or person representing the same, in the county in 
which the cause of action, or a part thereof, arose. 

We are not advised why the legislature, at the same session, 
passed two separate statutes, so similar in their provisions 
that they could have been very appropriately incorporated into 
one and the same act. 

As service was not had in this case under the second see- 
tion of the act, March 21, 1874, we pass by the question raised 
in Breen v. R. R. Co., 44 Tex., 302, of the constitutionality of 
that section, because its object is not sufficiently expressed in 
the caption. 

When we consider the mischief intended to have been rem- 
edied, evidently the controlling object of both these acts was 














326 H. & T.C. R. R. Co. ». Wirt. [Austin Term, 





Opinion of the court. 





to confer that jurisdiction upon the courts of the county in 
which the cause of action originated, which formerly was 
exercised by the courts of the domicile of the corporation; and 
that the provision for service of process was but incidental to 
this controlling object. 

Although to some extent they embrace the same subject 
matter of the act of February 7, 1854 (Pasch. Dig., art. 
4888), yet wedo not believe that they were intended to so 
entirely comprehend it, as to repeal by implication this former 
statute, but were rather intended to be cumulative. 

So far as advised, this is the view generally entertained by 
the profession and which has been practically acted upon by 
the courts. 

It may be remarked in this connection, that in the revised 
statutes, which supersede all the above, the provision of the 
old law under which service was had in this case, has been re- 
tained, with the addition, that the copy must be left at the princi- 
pal office of the company “ during office hours.” R.S., art. 1223. 

We are of opinion that the court did not err in overruling 
the motion to quash the return of service. 

The second assigned error is, that “the court erred in its 
rulings on the evidence as disclosed by defendant’s bill of 
exceptions herein.” 

The proposition under this assignment is, that “ appellant 
is not liable to appellee for injuries which he may have re- 
ceived from the engineer, Cederburg, by reason of the latter’s 
malicious acts, and this evidence objected to was irrelevant, 
and calculated to prejudice appellant before the jury.” 

The bill of exception shows that the court refused to exclude 
from the jury the uncalled for statement of appellee, Willie, 
when testifying, to the effect that just before the accident, in 
response to a request from him to Cederburg, the engineer, to 
back slowly because the draw-head was bent, the latter, address- 
ing him by an opprobrious epithet, said, “ I would as soon run 
over you as not.” The witness further testified that Ceder- 
burg was mad and cursed me when told to back slowly. 
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As the testimony may have tended to prove that Cederburg 
was reckless, it may, if supported by other satisfactory evi- 
dence that the defendant’s company did not use proper care in 
selecting him, have been admissible under this issue, if thus 
restricted by the court. 

The language of the engineer, however, indicated personal 
malice toward plaintiff, which of itself, if the cause of the in- 
jury, would not have made the company liable for actual 
damages even, they being fellow servants. Price v. Naviga- 
tion Co., 46 Tex., 535; Robinson v. Railway Co., id., 540; 
Railroad Co. v. Miller, 51 Tex., 274. 

Considered in this aspect, the evidence, unless restricted as 
above stated, and particularly when taken in connection with 
a portion of the charges referred to in another assignment, 
may have improperly influenced the jury. 

The third error assigned is, that “the court erred in its 
charge to the jury on the measure of damages, and also on the 
liability of the defendant for damages sustained by its em- 
ploye while in the discharge of his duties to defendant.” 
This alleged error presents two questions relating: 1. To the 
measure of damages. 2. To the liability of the defendant 
company to the plaintiff as its employe. 

First. As to so much of the charge as relates to the 
measures of damages. The court charged the jury on this 
question as follows: “The only damages are the actual dam- 
ages sustained by plaintiff as revealed by the evidence; and 
the only item of damages upon which there is any evidence, 
is in the inability of plaintiff now to earn or secure wages for 
lxis labor such as he was receiving at the time of the injury, 
and the difference between his ability before the injury and his 
ability since to earn wages, is and must be the basis of ecompn- 
tation in case he is entitled to recover. If you find for the 
plaintiff, find no greater sum than, put at interest at the 
agreed rate, will produce annually a sum equal to the differ- 
ence between what plaintiff could earn before and what he can 
now earn in consequence of the injury.” 
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The latter portion of this charge we think was objectionable, 
in assuming as a question of law that the jury might, asa legal 
basis for the measure of damages, find for the plaintiff an 
amount, the interest upon which would annually produce a sum 
equal to the difference between what plaintiff could earn before 
and what he can now earn in consequence of the injury. 

If compensation for lessened ability to labor be assumed as 
the true measure of actual damages, then it would seem that 
it should not be such sum as would bring an annual interest 
corresponding with the annual value of this lessened ability, 
leaving the principal sum still belonging to the estate of 
plaintiff after his death, although he had then become wholly 
incapacitated for labor; but would be an amount which would 
purchase an annuity equal to this interest, during the probable 
life of the plaintiff, calculated upon a reliable basis of the 
average duration of human life. 

Second. As to so much of the charge as relates to the lia; 
bility of the defendant to the plaintiff as its employe. 

On this issue the court charged the jury that “ the defend- 
ants are bound to have their cars in ordinary good condition 
to do the work usually done by railroad cars, and to have ser- 
vants and employes who possess ordinary skill, and who 
exercise proper care and caution consistent with the work to 
be done. The plaintiff, in order to recover from the defend- 
ant, must show to your satisfaction that under the cireum- 
stances the injury to the plaintiff did not arise from a want of 
proper care and caution on his part, and that the injury arose 
by reason of some fault or negligence of the defendant or 
their agents or employes. If, in this case, the coupling gp- 
paratus upon the cars was out of repair, and in such condition 
as to render the work of coupling more dangerous and _haz- 
ardous than is ordinary, and the engineer backed up the train 
in such manner as to render the coupling unnecessarily difli- 
eult and dangerous with reference to the condition of the 
coupling apparatus, and the plaintiff was exercising that 
degree of caution that a prudent man who knew the condition 
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of the coupling apparatus would exercise, then plaintiff is 
entitled to recover of defendant for the injury done him.” 

The defendant company, if it was not guilty of negligence 
in the selection of a competent engineer, was not liable for 
his want of prope: care, which may have resulted in the injury 
to plaintiff. 

Although such negligence on the part of the company was 
alleged in the petition, yet that portion of the charge in which 
the jury were virtually instructed that they might, as a basis for 
their verdict, consider the fault or negligence of the agents or 
employes of the company, or the manner in which the engineer 
“backed up” the train, was, in our opin‘on, calculated to so 
mislead, that they might have based their verdict solely upon 
the fault or negligence of a fellow servant; and particularly 
when considered in connection with the language used by the 
engineer just before the injury, tending to show malice on his 
part toward plaintiff. 

We think, then, that there was error in the charge in not 
distinctly separating the liability of the defendant by reason of 
alleged negligence in furnishing proper apparatus for coup- 
ling the ears, or in the employment of a competent engineer, 
from a mistaken liability which the jury might have inferred 
from a want of proper care on the part of the engineer at the 
time, and that this error was not corrected by other portions of 
the charge. 

It is appropriate to say that the trial below was had before 
the principal questions which arise in the ease were settled in 
this state by recent decisions of this court, and which render it 
unnecessary to further consider the errors assigned. Judgment 
reversed and cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered May 7, 1880. | 


Moorr, Cuter Justice.—I econeur in the eonelusion of the 
court that the court below did not err in refusing to quash the 
service of the citation. For the reason that, in my opinion, the 
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second section of the act of February, 1874 (14th Leg., 31), en- 
titled “an act to fix the venue in certain cases,” is unconstitu- 
tional. Said section embraces, as I think, a distinct object 
from that expressed in the title and that provided for in its 
first section. If this section of this act is constitutional, in 
my opinion it would operate as an implied repeal of article 
4888, Pasch. Dig., under which the service of the citation was 
made. . 





BreNNAN Et At. vy. Tue Crry or Wearuerrorp anp H. N. 
BRapsuaw. 


(Case No. 4026.) 


1, Francutse.— The creation of a corporate franchise is an attribute of sov- 
ereignty to be exercised solely by the supreme power of the state. Such 
franchise being amenable only to the power which created it, that power 
alone can question the legality of its existence, by such proceeding as in 
its wisdom it may adopt. 

2. Construction. —A more liberal rule of construction is allowed, in favor 
of public charters granted for the general good, than in private cha-ters 
for individual gain. 

3. CORPORATION — City CHARTER.— By the general incorporation act of 
March 15, 1875, the legislature provided that a city might abandon its 
existing charter, and become incorporated under the general law, by a 
vote of two-thirds of its city council, which action should be entered on 
the journal of proceedings, and a copy thereof, under the corporate seal, 
should be filed and recorded in the office of the clerk of the district court 
of the county in which such city is situated. On a proceeding to enjoin 
the collection of taxes by the new city government operating under the 
general law, but which did not attest the proceedings adopting the gen- 
eral incorporation law, under a corporate seal: Held — 

1. The controlling prerequisite of the statute for the acceptance of 
the new charter was the two-thirds vote of the city council, and the 
attestation by the corporate seal was not an essential prerequisite to 
the existence of the new corporation. 

2. It being shown that the city had existed for twenty years without 
a corporate seal, it was estopped from denying its corporate existence, 
and its citizens are in like manner estopped in a mere collateral pro- 
ceeding. 
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4. QUO WARRANTO— COLLATERAL PROCEEDING. —In a proceeding where 
the question, whether a corporation exists or not, arises collaterally, the 
courts will not permit the corporate character to be questioned, if it be 
acting under color of law, and recognized by the state as such. Such 
question can only be raised by the state itself, by quo warranto or other 
direct proceeding. 


Arrest from Parker. Tried below before the Hon. A. J. 
Hood. 

Suit was instituted August 19, 1879, and this, as finally 
tried, was by P. F. Brennan and sundry other citizens of the 
city of Weatherford, in the county of Parker, as plaintiffs, 
against that city, and H. N. Bradshaw as its assessor and col- 
lector of taxes. 

Judgment below was rendered, sustaining general and special 
demurrers to the petition, from which this appeal is taken. 

The material allegations in the petition are: 

1. That the legislature of the state of Texas, by special act 
approved January 2, 1858, incorporated the “town of Weath- 
erford.” 

2. That by section 1 of the subsequent general incorpora- 
tion act, approved March 15, 1875 (Laws second session 14th 
Leg., 115), it was provided “that any city within the limits of 
this state, containing one thousand inhabitants or over, may 
uccept the provisions of this act, in lieu of any existing char- 
ter, by a two-thirds vote of the city council of such city, which 
action by the city council shall be held ata regular meeting 
thereof, and entered upon the journal of their proceedings, 
and a copy of the same, signed by the mayor and attested by 
the city clerk or secretary, under the corporate seal, filed and 
recorded in the office of the clerk of the district court of the 
county in which such city is situated; and the provisions of 
this act shall be in force, and all acts heretofore passed incor- 
porating such city, which may be in foree by virtue of any 
existing charter, shall be repealed from and after the filing of 
the said copy of their proceedings as aforesaid.” 

3. That on April 2, 1878, the town of Weatherford, intend- 
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ing to avail itself of the provisions of this general incorpora- 
tion act, proceeded to accept the same under the name “The 
City of Weatherford,” by a two-thirds vote of the city council, 
had at aregular meeting thereof, and entered upon the journal 
of their proceedings, and by filing and having recorded in the 
proper office a copy of the same, signed by the mayor and at- 
tested by the city secretary, but which was not under the cor- 
porate seal. 

4. That the “town of Weatherford’ had no corporate seal, 

but that some months after the above proceedings, and after 
the copy had been recorded, but before the institution of this 
suit, the “city of Weatherford” adopted a corporate seal, 
and had the same affixed to said copy. 
5. That the “city of Weatherford,” acting under the new 
charter, on the first Tuesday in April, 1879, elected a city 
council, and the defendant Bradshaw as assessor and collector 
of taxes; and that the council subsequently passed by-laws 
providing for the levy, assessment and collection of municipal 
taxes, poll, ad valorem and occupation, against the citizens of 
said city, including plaintiffs; and that defendant Bradshaw 
would proceed to collect the same unless enjoined. 

6. That the “town of Weatherford’? was never, in fact, 
legally incorporated under the general incorporation act, be- 
eause of the failure to affix the corporate seal to the copy of 
their proceedifigs inttnded for this purpose, and that conse- 
quently “the city of Weatherford” had no legal corporate 
existence, and the proceedings in the election of officers and 
the levy of taxes was unauthorized and void. 

7. The pleadings concluded with a prayer that “ process be 
served upon the city of Weatherford and defendant Bradshaw, 
_achalies that an injunction be granted to perpetually restrain 
them from performing any further corporate action under 
their present unlawfully accepted charter of 1878, * * * 
and that the said Bradshaw, on final hearing, be perpetually re- 
strained from the collection of the taxes, or any portion of 
them, mentioned in the petition.” 
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To this pleading defendants filed general and special 
demurrers, presenting, among other questions, that the suit 
should have been by proceedings in the nature of a quo war- 
ranto. 

The demurrers were sustained, the judge presiding assigning 
as his reason therefor, that so much of the general incorpora- 
tion act as required the copy of the proceedings by the council 
to be under the corporate seal, was not mandatory, but direct- 
ory only. 


P. I’. Brennan for appellant. 

I. It is necessary that the corporate seal be upon the copy 
of the proceedings in controversy, wherein the town of Weath. 
erford claimed to accept the general incorporation act, ap- 
proved March 15, 1875, General Laws, in accordance with 
section ene of said act, acceptance being invalid without it. 
t Pasch. Dig., art. 8210. See by way of relative and incidental 
application, Pasch. Dig., art. 3961; Angell & Ames on Corp., 
sees. 82, 83; Dillon on Corp., sees. 25 et seq.; State ex r l. At- 
torney General v. Lee, 21 Ohio St., 662; Warner v. Callender, 
20 Ohio St., 190; Fire Department v. Kip, 10 Wend., 268; 
Walker’s American Law, 6th ed., p. 226, note; Potter’s Dwar- 
ris on Statutes, p. 222, note 29; 5 Ohio, 59,528; 7 Ohio, 
109-115; 11 Ohio, 219, 222, 228; 14 Ohio, 569-580; Cooley’s 
Const. Laws, 394-5, and notes; 8 Ohio, 257-286; 17 Ohio, 
963: 11 Ohio, 96; 18 Johns., 137; 15 Ohio, 334; 4 Kent, 
125; Angell & Ames on Corp., ch. 2, $8; Dwarris on Statutes, 
2d Eng. ed., 668-9; 22 Wis., 365; 17 Ohio, 542; 7 Ohio, 261; 
3 Ohio, 564-5; 1 Ohio, 335; 9 Cow., 506-7; 2 Cranch, 127. 
This court is well aware of the unyielding, rigid and inflexible 
pertinacity with which the law clings to the following prin- 
ciple: that corporate bodies substituting new for old charters, 
and associations accepting any charter, must comply strictly 
and literally with all of the precedent conditions, when con- 
ditions are imposed. In all the wide and varied range of civil 
jurisprudence, this principle prevails; there is no deviation or 
detiection from it; there is no escape, no subterfuge, no re- 
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source, however subtle and ingenious, that can be employed to 
evade the direct, certain, positive and absolute conditions im- 
posed by the law. And why not? The power belongs to the 
law; it is the lawitself. The law is the master. The servant 
may accept on conditions, the conditions are made known, and 
he may accept or not as he sees fit; but if he undertakes to 
accept, the least he ean do or ask to obtain the benefits offered, 
is to perform the conditions imposed, and which must be per- 
formed before the benefits attach. 

If. An injunction suit may be maintained against the levy of 
an unlawful tax by a corporation, or persons acting as such 
corporation. Ifigh on Injunctions, § 354; Dillon on Corp., 
S$ 213, 731, 736 e¢ seg.y 4 Tex., 402. It is contended in the 
exceptions to plaintiff’s petition that this suit is improperly 
brought, and that the proper remedy, if any, is by guo war: 
ranto. The object of this suit was to restrain the collection of 
taxes unlawfully imposed. Proceedings in guo warranto 
would be ineffectual, then, to accomplish this purpose. It ean- 
not, in the light of the law, be pretended that a guo warranto 
proceeding would have arrested or prevented the collection of 
the taxes complained of in plaintiff’s petition. Then it fol- 
lows that either there was no remedy at all for the prevention 
of the collection of the taxes complained of, or if so, the rem- 
edy is by injunction. The very essence of a quo warranto 
proceeding, as indicated by the common law, and our own 
statute upon the subject, which went into effect since this suit 
was brought, is to obtain a judgment of ouster against the 
party complained of; and the question is: Is there no remedy 
under our comprehensive and latitudinarian system of juris- 


prudence (which seeks a remedy for every possible wrong) to 
prevent and restrain the action of a party illegally created, and 
without authority, acting to the detriment of the citizens of 
the state and a so-called corporation? It will not be disputed 
that a corporation legally created, and afterwards acting 
ultra vires, could be restrained from the performance of un- 
lawful acts. Shall an illegal body, having no foundation in 
law, exercise immunities which a lawful body could not enjoy, 
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merely by virtue of its illegality? Shall the people first pay 
their money with no hope of ever recovering it, and then, 
after paying it, ask in stentorian tones the authority the party 
has for collecting it by a proceeding in guo warranto? What 
good is a remedy that has no application to the disease? It 
may be said that the acts of a de fucto officer cannot be ques- 
tioned in a collateral proceeding, as is said in 1 Tex., 653. 
In that instance it must be remarked that there was a de jure 
office. 


Lanham, Roach & Stevenson and Jasper N. Haney for 
appellees. 

I. The district court properly sustained the demurrers to 
plaintiff ’s petition. Special act of legislature, approved Janu- 
ary 2, 1858; R. S&S, arts. 340-505; Dillon on Mun. Corp., 
$$ 130-32. 

If. The directions in the act of the legislature (Rt. S., 340) 
of 1875, authorizing a city to adopt its provisions in lieu of 
any existing charter, by resolution of the city council, ete., by 
a two-thirds vote to be entered upon the journal of their pro- 
ceedings, was strictly followed and substantially complied with; 
and the direction to the city secretary as to attesting the copy 
of the proceedings to be filed and recorded in the district 
court, ete., under the corporate sea/, is merely directory and not 
mandatory. Trueheart v. Addicks, 2 Tex., 224; Sydnor 
Roberts, 13 Tex., 598; Fleckner v. B’k of U.S., 8 Wheat., 357; 
Eureka Co. v. Bailey Co., 11 Whaeat., 488; Potter’s Dwarris 
on Statutes, 221-2, note 29; Caniff v. Mayor, 4 E. D. Smith 
(N. Y.), 430; Marchant v. Langworthy, 6 Till, 646; Striker ¢. 
Kelly, 7 Hill, 9; Rex v. Loxdale, 1 Burr., 447. 

III. The writ of injunction is not the proper remedy to 
adjudicate the question of the Jdegal existence, or non- 
existence, of the corporation of the city of Weatherford. The 
proper remedy is “quo warranto”’ in the name of the state 
and by its authority. As will be seen, the petition was filed 
by individuals only, and seeks to adjudicate the legal existence 





a 








336 Brennan v. Brapsuaw. [Austin Term, 





Opinion of the court. 





of an integral part of the state government (viz., the city of 
Weatherford acting by authority of the state of Texas and for 
it), by a collateral attack upon a mere technical omission. [. 
S., appendix, 45; State v. S. Pacific R. R. Co., 24 Tex., 117- 
21; 2 Bouv. Law Dict., 405; Dillon on Mun. Corp., $$ 141, 
680, 735, note 2, 719, 714, 716, 718, 727; Aulanier v. Gov- 
ernor, 1 Tex., 666; Grant v. Chambers, 34 Tex., 588; Banton 
v. Wilson, 4 Tex., 400; Wright v. Allen, 2 Tex., 158; Iilliard 
on Injunctions, 447. 


Bonner, Assocrate J ustice.— The legal effect of the plead- 
ings of plaintiffs was to raise, in a collateral proceeding, the 
question of the existence in law of the corporation of “ the 
city of Weatherford,” its existence in fact being admitted. 

There are two questions presented by the record: 

1. Could the plaintiffs in their individual names institute 
this proceeding, or should it have been by information in the 
nature of a quo warranto in the name of the state? 

2. Was a corporate seal to the copy of the proceedings of 
the city council, adopting the general incorporation act, an 
essential prerequisite to give vitality to the new corporation? 

First. As to the necessity of proceeding by information 
in the nature of a quo warranto. 

The creation of a corporate franchise is an attribute of sov- 
ereignty to be exercised solely by the supreme power of the 
state. Such franchise being amenable only to the power of its 
creation, it follows that this power alone can question the 
legality of its existence, by such proceedings as in its wisdom 
it may adopt. 

This proceeding was formerly by the writ of guo warranto, 
but since the statute of Anne (9 Ann. Ch. 20, A. D. 1711), now 
expressly re-enacted in many of its essential features by the 
legislature of this state (Appendix, R. S., 47), it has been by 
information in the nature of a guo warranto. 

Although this in some respects partakes of a criminal char- 
acter, it is essentially a civil proceeding to correct the usurpa- 
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tion, non-user or misuser of a public office or a corporate fran- 
chise. High on Extraordinary Legal Remedies, chap. 13; id., 


lon on Mun. Corp., §$ 680, 713, 714, 716; High on Inj., 
$$ 798, 799; Cooley on Taxation, 536, 574; The State v. Har- 
die, 1 Tred. Law (N. C.), 42; President and Trustees, ete., v. 
Thompson, 20 ‘Ill., 197; Hamilton v. President and Trustees, 
ete., 24 Ill, 22; Kittering v. City of Jacksonville, 50 Ill, 39; 
Kayser v. Trustees, ete., 16 Mo.,88; The State v. Carr, 5 N. IL, 
367; Grant v. Chambers, 34 Tex., 573; Banton v. Wilson, 
4 Tex., 400. 

Such questions, as said by Mr. Cooley, are “ generally ques- 
tions between the corporators and the state, with which private 
individuals are regarded as having no concern. In proceed- 
ings where the question whether a corporation exists or not, 
arises collaterally, the courts will not permit its corporate char- 
acter to be questioned, if it appear to be acting under color of 
law, and recognized by the state as such: Such question should 
be raised by the state itself, by guo warranto or other direct 
proceeding. And the rule, we apprehend, would be no differ- 
ent if the constitution itself prescribed the manner of incor- 
poration.” Cooley on Const. Lim., 254. 

This suit should have been brought by information in the 
nature of a guo warranto, and the special demurrer to this 
effect was well taken. That the court did not base the judg- 
ment upon this ground did not affect its validity. 

Second. As to the want of a corporate seal. 

Counsel for appellants desire that we pass upon this ques- 
tion also, should our opinion be adverse to the rights of plaint- 
iffs to institute the suit. 

As it is not necessary to the decision of the case, it would 
be improper to do so until the question should have been 
argued on behalf of the state, were we inclined to the opinion 
that the want of a corporate seal was necessarily fatal to the 
existence of the new corporation. 

There were two principal objects intended to be provided 
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for by the statute: one, the mode by which the new charter 
could be accepted by a two-thirds vote of the city council, had 
at a regular meeting and entered upon the journal of the pro- 
ceedings; the other, the means by which this vote could be au- 
thenticated and placed upon the public records, by a copy of 
these proceedings signed by the mayor, attested by the city 
clerk or secretary, under the corporate seal. 

Mr. Cooley sums up, as the general result of the eases which 
discriminate between statutes which are mandatory and 
those which are directory only, that “those directions which 
are not of the essence of the thing to be done, but which are 
given with a view merely to the proper, orderly and prompt 
conduct of the business, and by a failure to obey which the 
rights of those interested will not be prejudiced, are not com- 
monly to be regarded as mandatory; and if the act is per- 
formed, but not in the time or in the precise mode indicated, 
it may still be sufficient, if that which is done accomplishes 
the substantial purpose of the statute.’ Covley’s Const. 
Lim., 77. 

A more liberal rule of construction is allowed in favor of 
public charters granted for the general good than in private 
charters for individual gain. Bradley v. R. R. Co., 21 Conn., 
306. 

We think that the controlling prerequisite of the statute for 
the acceptance of the new charter, was the two-thirds vote of 
the city council, and that the legislature did not intend, in a 
ease like the one now before the court, that the attestation by 
the corporate seal should be an absolutely essential prerequisite 
to the existence of the new corporation. 

It is affirmatively shown by the petition that the old cor- 
poration had existed for about twenty years; that it had no 
seal, and consequently could not by that means have authenti- 
eated its former proceedings, and the presumption is that they 
had been authenticated as in this instance. The city of 
Weatherford was by its acts estopped from denying its cor- 
porate existence, and it is believed that the plaintiffs, as part 








1880. ] Dr Monret v. Speen. 33 





Syllabus. 


d 





of the individual members composing this corporation, are 
likewise estopped in a mere collateral proceeding. 

The reasons which anciently required the formality of a seal 
lave to a great extent ceased to exist, and with this, under 
modern decisions, much of that sanctity which once attached 
to them. 

We are of opinion that there should be a broad distine- 
tion between those cases in which parties are held to answer 
mm invitum by legal process, in which a seal of a certain 
character established by law is made an essential requisite to 
the validity of’ ofticial proceedings, and those in which a mere 
private seal, fashioned after the peculiar faney of an individ- 
ual or corporation, is used for private purposes. 

AFFIRMED. 





Crartes pE Monrent rer at. v. JAMES Speen. 
(Case No. 4121.) 


1. PrRe-EMPTION cLAIM.— The right of the owner of a genuine land certifi- 
cate to vacant and unappropriated public domain attaches at the date 
of his file and application to the proper surveyor for its survey, and can- 
not be defeated by the refusal of the officer to accept the location, or the 
subsequent issuance of patent to another party. 

2. PRE-EMPTOR— STATUTE CONSTRUED.— Under the act of May 26, 1873, 
‘‘for the benefit of actual occupants of public lands,”’ a bona fide resi- 


- 


dence upon the land was required, and a survey made for one as a pre- 
emptor not so occupying was unauthorized; the same rule applies to his 
assignee. 

3. Same.— Such a residence, for three years in the aggregate, by the original 
occupant and his assignee, would, the law being complied with in other 
respects, entitle the assignee to the land as a pre-emptor. 

4. Verpict.— The judgment of an inferior court, based on a verdict defect- 
ive in form only, will not be reversed for that cause when no objection 
was urged in the court below. 

5. JUDGMENT.— Suit was instituted by mandamus to compel a survey, by 
the holder of a land certificate, and to cancel a patent issued to’the land. 
The decree cancelled the patent, and decreed the land to be subject to 
the file and location of the plaintiff. Held, the fact that the record did 
not disclose that the surveyor was still a surveyor at the date of the 
judgment, was not sufficient to require a reversal. 
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Arrest from Medina. Tried below before the Hon. Thos. 
M. Paschal. 


The opinion states the case. 


Howard & Harrison for appellants. 

tL. The land was not subject to location. Const., art. 14, see. 
2; Cravens v. Brooke, 17 Tex., 268; Thornton v. Murray, 50 
Tex., 168. 

II. The statement of facts shows an occupancy by Hodge, 
partly by himself, and in his absence by parties cultivating 
the land for him continuously. It was thought a compliance 
with the law both by him and by the surveyor; and there was 
no intentional fraud or misrepresentation shown. We submit 
that it was “an occupancy in good faith as a residence, or with 
a view to a residence,’ and should have been so submitted to 
the jury. Norvell v. Phillips, 46 Tex., 160; Johnson v. El- 
dridge, 49 Tex., 523. 

III. Such a suit does not lie, either to enforce the location 
or to forfeit the improvements, which in this ease are valuable. 
Const., art. 14, sec. 2; art. 16, sec. 18; Jones v. Montes, 15 
Tex., 351, and cases there cited. 

IV. The judgment does not conform to the pleadings, the 
remedy asked, or the verdict of the jury. Acts of 1876, R.S., 
art. 1335; Hogan v. Kellum, 13 Tex., 396; Hall v. Jackson, 3 
Tex., 309. 


James H. Burts for appellee. 

I. The instructions asked by appellee, and given by the 
court, were in the main correctly given, and if not, could not 
affect the verdict. Gen. Laws 13th Leg., 101; Ilubby ~. 
Stokes, 22 Tex., 220; Hollingsworth v. Holshousen, 17 Tex., 47; 
Case v. Jennings, id., 674; Oliver 7 Chapman, 15 Tex., 406. 

II. The instructions given at request of the jury were cor- 
rect, and not such of which appellant can complain. Turner 
v. Lambeth, 2 Tex., 373; Keeble v. Black, 4 Tex., 71; Carroll 
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v. Evans, 27 Tex., 267. 
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Goutp, Associate Justice. — Speed, having applied to 
de Montel, county surveyor of Medina county, to locate and sur- 
vey aspecified one hundred and sixty acres of land, and his appli- 
cation having been rejected on the ground that the same land 
had been surveyed June 4, 1875, as a pre-emption, for W. P. 
Milligan, brought this suit April 3, 1878, against the surveyor, 
to compel him to make the survey, alleging the land to be vacant. 
By supplemental petition, filed September, 1878, he alleged 
that Milligan had not complied with the law; had abandoned 
the land and his pre-emption claim; had assigned it to Hodge 
in March, 1876; and that after this suit had been commenced, 
ILodge, with knowledge of the facts, by means of false and 
fraudulent affidavits, obtained the issuance of patent. He 
made Hodge a party,and prayed for cancellation of the patent. 
The defendants demurred, denied the fraud, and maintained 
the validity of the pre-emption claim. 

At the request of the plaintiff, the court, among other in- 
structions, gave the following: 

That if they believe from the evidence that Oliver Hodge 
himself did not actually oceupy and improve in good faith the 
one hundred and sixty acres for three vears consecutively, from 
date of transfer or assignment from Milligan to him of Milli- 
gan’s interest in the tract to him to the date of the affidavit 
or certificate of occupancy, and that allegations of oceupaney 
and improvement of tle land in said affidavit were and are 
false, they will by their verdict say: * We, the jury, find the 
patent issued by the general land office for the said one hun- 
dred and sixty acres in controversy herein, was granted by 
means of a false and fraudulent affidavit, and the said land in 
said patent mentioned is now, and was at the date of the ap- 
plication of the plaintiff Speed for file of his certiticate, vacant 
public domain of the state of Texas, and subject to location. 

In response toa request for further instructions by the 
jury, they were told that the word “oceupy’’ means a 


genuine, bona pide, actual residence on the land, as contradis- 
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tinguished from a mere temporary residence, without intention 
of using it as a homestead pre-emption. 

That occupancy of a tract of public land “ first by original 
pre-emptor, and then by assignee for three years in aggregate, 
does not entitle assignee to patent. A man must himself have 
occupied for three years without reference to length of time 
his assignor has oceupied it.” 

The jury returned a verdict in the precise language which, 
as we have seen, the court told them to use, if they believed 
the affidavits of occupancy and improvement were false and 
fraudulent. Thereupon the court entered up judgment cancel- 
ling the patent and declaring the Jand subject to plaintiff’s 
location. 

Without undertaking to pass in detail on all the errors as- 
signed, we proceed to state our conclusions on those questions 
involved, believed to be decisive of the rights of the parties 
and of the case. 

1. If the pre-emption or homestead claim of Milligan and 
his assignee ILodge was involved, and the land was subject to 
location at the time Speed applied for it, and at the time he 
brought suit to compel the surveyor to accept his location and 
make his survey, then his right to the land attached, and was 
not affected by the snbsequent issuance of the patent to 
Hodge. Edwards v. James, 13 Tex.,52; Patrick v. Nance, 26 
Tex., 301; Ellis v. Batts, id., 705; Holloway v. Holloway, 
30 Tex., 177; Sherwood v. Fleming, 25 Tex. Sup., 408; 
Wright v. Hawkins, 28 Tex., 471; Burleson v. Durham, 46 
Tex., 157. 

2. Unless Milligan occupied the land bona fide as a resi- 
dence, the survey for him was unauthorized; and unless 
Lodge, his assignee, also occupied it as a residence, he was not 
entitled to the land under the act “ For the benefit. of actual 
occupants of the public lands,’”’ passed May 26,1873. Buarle- 
son v. Durham, 46 Tex., 152. 

3. Under that act the residence and oceupancy for three years 
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in the aggregate or jointly by Milligan and Hodge would be 
‘a compliance with the law. The charge of the court to the 
contrary was erroneous. Palmer v. Chandler, 47 Tex., 334, 
was decided under a former statute. 

4: The evidence, however, was so clear and satisfactory that 
neither Milligan nor Ilodge resided on the land at all, that a 
verdict of the jury supporting the pre-emption claim would 
have been set aside. Hodge himself testified that he never 
lived on the place. It is manifest, therefore, that the erroneous 
charge operated no injury to defendants and constitutes no 
ground for reversal. McClane v. Rogers, 42 Tex., 220; 
Galveston, Harrisburg & S. A. It. W. Co. v. Dilahunty, Gal- 
veston term, 1880, and cases cited. 

5. The appellants have shown no error entitling them to 
have the judgment reversed. The verdict of the jury, if de- 
fective in form as a general verdict, was not objected to below 
on that ground, and appears to be substantially a verdict for 
_plaintiff. Tne claim that the suit was discontinued as to 
de Montel is not substantiated by the record. It does appear in 
the statement of facts that he was not surveyor at the time 
of the trial, but we are not prepared to reverse the case 
because of that fact. 


AFFIRMED. 
[Opinion delivered May 11, 1880.] 





Tue Hovsron & Texas Centrrat R. R. Co. v. B. M. Ope. 
(Case No. 2772.) 


1. Usk OF STREETS BY RATLROADS — STATUTES CONSTRUED.— A charter to 
build a railroad to a city imports authority to exten] the road within the 
corporate limits, and the statute confers on a railroad having such char- 
ter the right to use any public street within such city, without making 
compensation therefor; the particular street being either agreed upon 
with the authorities of the city or designated in the miner pointed out 
by the statute. 
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2. AUTHENTICATION OF LEGISLATIVE AcT.—Even should it be conceded 


that the final pasage of an act over the veto of the governor, in the man- 
ner prescribed by the constitution, could not be officially certified by the 
chief clerk of the house of representatives and the secretary of the senate, 
its validity would not be affected by their failure to certify to its passe ge 
in the proper time, if the fact of its passage appears from the published 
journals of the legislature. 

. CONSTITUTIONAL LAW.— That part of the act of August 15, 1870, for the 
relief of the Houston & Texas Central Railway Co., which authorized 
its extension to Austin, was not so foreign to the object expressed in the 
title of the act as to be violative of sec. 17, art. 12 of the constitution of 
1869. 

4. City ORDINANCE.— The validity of city ordinances once passed and re- 


corded, cannot be affected by subsequent unauthorized alterations or inter- 
lineations. 

5». UsE OF STREETS BY RAILWAY COMPANIES.— The regulation or enlarge- 
ment of the use of a street, the property.of the state, by the legislature, 
so as to permit the construction of a railroad track thereon, whereby the 
owners of adjacent lots may suffer inconvenience and injury, is not a taking 
of property within the meaning of the constitution of 1869. 

6. Use OF STREETS BY RAILROADS —SAmE.— Such an addition to the use of 
a street, if authorized by the legislature, gives the lot owner no right to 
compensation, although his easement in the street be thereby impaired, 
and his lot rendered less valuable. 

. Same.—It is not intimated that the lot owner would be denied constitu- 
tional protection in the us? of a dedicated street, if its us? by a railroad 
would result in its destruction for all other purposes. 


Arrreat from Travis. Tried below before the Hon. J. P. 
Richardson. 

Suit brought by B. M. Odum, appeilee, against appel- 
lant, on January 25, 1873, to recover damages sustained by 
him as the owner of lots in the city of Austin, in consequence 
of the appropriation and occupancy of Pine street, in front of 
his premises, by appellant, for the purpose of building and 
operating its railroad. Odum alleged that the railroad had so 
obstructed the street with its road track, side track and switches, 
and with its engines and cars, as to render the same unfit for 
ordinary travel; that the appellant had dug down and changed 
the grade of the street, to the great danger of appellee’s prop- 
erty; that the street was rendered impassable by reason of its 
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constant use by appellant with its steam engines and cars; 
that the noise and confusion caused by its engines and cars 
greatly annoyed him and his family, and that the smoke and 
dust therefrom rendered his dwelling house unpleasant, greatly 
impaired the value of his property, and deprived himself and 
family of its enjoyment. 

Ile claimed a special right to the use of the street in front 
of his property, and alleged special damages by reason of its 
obstruction. He claimed damages: 1. Because the obstruction 
of the street by appellant had depreciated his property in its 
intrinsic value. 2. Because of the continued annoyance and 
inconvenience to himself and family in consequence of the 
obstruction of the street, the noise and confusion therein caused 
by appellant in operating its railroad, and the dirt and smoke 
from its engines and cars. 

The railroad company first filed a general demurrer and 
pleaded the general issue. Appellant claimed special authority 
to construct its railroad along Pine street, under the act of the 
legislature of August 15, 1870, entitled “ An act for the relief 
of the Houston & Texas Central Railway Company,” and also 
‘under an alleged agreement between appellant and the corpo- 
rate authorities of the city of Austin of date September 11, 
1868. Appellee by replication denied the constitutionality of 
the act of August 15, 1870, or that the act conferred the right 
claimed, and also denied the authority of the city council to 
authorize the use of its streets for railroad purposes. 

There was a trial on October 20, 1874, and verdict and 
judgment for appellant for $2,000. Motion for a new trial 
overruled, and notice of appeal. 

Evidence was offered of an ordinance passed by the city of 
Austin on September 11, 1868, granting permission to the 
appellant to use streets designated with its railroad, which 
contained an erasure or interlineation. There was much con- 
tradictory evidence in regard to the extent of damages sus- 
tained, but it was not pretended that the use of the street 
would be monopolized by the railroad company. The road- 
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bed was laid on the established grade of the street, and the 
delay of the city in cutting down the portions of the street 
not appropriated by the road increased the inconvenience 
resulting from its construction. 

Odum’s lots were located near the terminus of the road 
track, and some confusion in the minds of witnesses existed 
as to whether he was most damaged by the railroad, or by 
houses of ill-fame which became established near the same 
locality. There was no claim for damages, however, on the 
ground that the construction of one enterprise so near him 
superinduced the establishment of the other. 


Hancock, West & North for appellant. 

I. There is at this day no doubt but that the legislature has 
the power to authorize a railroad company to lay its track 
through the public streets of a city, where, as in this case, it 
is conceded that the fee to the streets is in the state, and that 
when its track is laid down in pursuance to such authority 
the adjacent property holders have no cause of action against 
such railroad company for damages caused by such use of the 
street. See 2 Dillon on Mun. Corp., 2d ed., ch. 17, § 577, and 
preceding and following sections, where the whole subject is 
fully discussed, and the authorities cited and reviewed; see, 
also, Sedgwick on Measure of Damages, marg. pp. 110, 111, 
112, ch. 3; top p., 3d ed., 113-116; Hobart v. Milwaukee City 
R. R. Co., 27 Wis., 194; Cooley on Const. Lim., 2d ed., 552, 
553. 

II. The legislature can clothe a municipal corporation with 
the power to grant to a railroad company the right to use the 
streets of a city as a part of the line of its road. See 2 Dillon 
on Mun. Corp., 2d ed., ch. 18, § 575, and those preceding and 
following, with the cases there cited; see, also, Redfield’s 
American Railway Cases, 300. By an act of the legislature 
passed January 13, 1862, the seventh section of the act of 
February 9, 1856, incorporating the city of Austin, was 


amended so as to read thus: “The mayor and city council 











1880. ] ' H. & T.C. R. BR. Co. v. Open. 347 





Argument for the appellant. 





shall have power in the city, by ordinance, to open, alter, 
abolish, widen, extend, establish, grade, pave, or otherwise 
improve, clean and keep in repair the streets, lanes, avenues 
and alleys.” This section, which is still in foree, gives 
the corporation of Austin power to close a street entirely, or, 
as it still more strongly expresses, to abolish it. It gives the 
power to establish new streets, and to extend, widen, alter and 
lengthen the old streets. It would therefore seem that having 
thus the power to open and also to close the streets, the city 
authorities may reasonably be considered to have granted to 
them the power to permit a partial obstruction of a street 
for some useful purpose, when it is clothed with the greater 
power of abolishing it entirely. We are told that authorities 
can be produced to the effect that under this express grant the 
city authorities can neither abolish nor partially abolish or 
obstruct a street. If such an authority is found, and is not 
a decision of this court, we would be very strongly disposed 
to question its correctness. If the express grant of the power 
to a corporation to “abolish or alter ’”a street does not permit 
it to abolish or alter such a street, then we would be pleased 
to know what power is conferred by these words? We believe 
that the legislature intended, by conferring this power upon 
the city authorities of Austin, to clothe them with full an- 
thority to allow a partial use of the streets of the city by 
street or steam railroads, or for some other recognized usual 
and useful purposes. 

IIL. Did the corporation of Austin grant this right to the 
appellant? There is no doubt about this; the evidence of the 
two former mayors, Messrs. Brown and Glenn, proved the con- 
sent of the city. 

IV. It is further insisted that the appellant has the right to 
use this street under the general railroad law of the state, and 
more especially under the 16th, 17th, 18th, 19th, 20th, 21st 


and 22d sections of that law (Pasch. Dig., 825, 826). It being 


contended by the appellant that by the terms of its charter it 
could construct the line of its road into both of the cities of 
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Brenham and Austin, this being the respective termini of its 
road, and that under the express provisions of article 4941, 
Paschal’s Digest, Austin being on the line of the road, the 
appellant had the right to use the streets of that city. This, 
then, brings us to the questions whether the city of Austin, 
under the terms of article 4941, is on the line of the appel- 
lant’s road. The language of the charter of the appellant as to 
the route and termini of me is known as the Western Branch 
of the Houston & Texas Central Railway Company is as 
follows: * * * tes Houston & Texas Central Rail- 
way Company shall have the right to build and extend the 
part of its railway heretofore known as the Washington County 
Railroad from the town of Brenham, in the county of Wash- 
ington, fo the city of Austin, in the county of Travis, by the 
most eligible route, to be selected by the engineers of the com- 
pany; * * * and the said Houston & Texas Central Rail- 
way Company, by reason of the construction of the said r: ail. 
road from the town of Brenham ¢o the city of Austin, 

shall have and enjoy all the rights, privileges, grants and ben- 
efits that are now or may at any time hereafter be secured to 
any railroad company in the state of Texas by any general 
railroad law of the state.” With regard to the terms “ from,” 
ete., “to,” in this act, the appellant asked the court to charge 
the jury that the language there used granted to the appellant 
the power to enter the city of Austin along Pine street. But 
the court refused this instruction and charged, in effect, that 
while the words “from,” ete., “to,” ete., gave the appellant 
the right to enter the city, it could only run through private 
property in it and not along its public streets. That is, the 
court thought that appellant had the right to go where it 
would most incommode the citizens, but could not go where 
it would be most convenient for them. This is the main qnes- 
tion on the merits of this case, and it turns upon what the 
legislature meant by using the words “from,” ete., “to,” ete., 
in the charter of the appellant. And in order to arrive at the 
correct meaning of these words they must be construed with 
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reference to the general subject matter and to the object 
intended. 

Counsel argued at length that the authority to construet the 
road to the city of Austin conferred the right to build the 
road along a public street into or through the city. This brief 
was filed before a former decision of this court settling that 
question, and the following authorities were relied on by coun- 
sel, viz.: 1 Strange, 181; 5 Coke, 7, 103, 111; 6 Coke, 62, 67; 
1 Ven., 292; 3 Keb., 594; 3 Leon, 211; Farmers’ Turnpike ~. 
Coventry, 10 Johns., 391; Mohawk Bridge Co. v. Utica R. R. 
Co., 6 Paige Ch., 561; Smith 7. Helmer, 7 Barb., 416; Mason 
v. Brooklyn City & Newton R. R. Co., 35 Barb., 373; Me- 
Farland v. Orange & Newark Ilorse Car I. R. Co., 2 Beasley 
(N. J.), 17; Knight v. Carrollton Railroad Co., 9 La. An., 284; 

Commonwealth v. E. & N. E.R. R. Co., 27 Pa. St., 352; Peavey 
~@. Calais R. R. Co., 30 Me., 500; Fall River Iron Works Co. ». 
Old Colony & F. R. R. R. Co., 5 Allen, 221; Moses wv. P., Ft. 
W.&C. R. R. Co., 21 Tl, 516; T. & A. R. KR. Co. v. Adams, 
3 Head (Tenn.), 597; N. E.R. RR. Co. v. Payne, 8 Rich. (Law), 
177; Savannah, Albany & Gulf R. KR. Co. wv. Shiels, 33 Ga., 
609. He reviewed ably and at length the authorities relied on 
by appellee. 


J. W. Lobertson for appellee. 

I. The act of the legislature of August 15, 1870, entitled 
“ An act for the relief of the Houston & Texas Central Rail- 
way Company,” is unconstitutional, null and void. Appellee 
objected to the reading of this act because it had never become 
a law under the requirements of the constitution, and if in 
fact passed by legislature, it is null and void; all of which ap- 
pears on the face of this purported act, published but not cer- 
tified in Gen. Laws 12th Leg., 325-330. See. 17, art. 12, 
Const. of 1869; Cannon v. Hemphill, 7 Tex., 184; Fowler v. 
Pierce, 2 Cal., 165; State v. Harrison, 11 La. An., 722; Davis 
uv. State, 7 Md., 151; Cutlip v. Sheriff of Calhoun Co.,3 W. Va., 
588; People v. Mellen, 32 Ill., 181; 1. C. R. R. Co. wv. Potts, 
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7 Ind., 681; Mewherter v. Price, 11 Ind., 199; Grubbs 2. 
State, 24 Ind., 295; People v. O’Brien, 38 N. Y., 193; People 
v. Commissioners, 53 Barb. (N. Y.), 70; Tuskaloosa Bridge 
Co. v. Olmstead, 41 Ala., 9; Cooley on Const. Lim., $1, 82, 141, 
and cases cited. 

II. The pretended ordinance of the city of Austin granting 
appellant the right of way over the streets of the said city, 
was never passed by the city council. Hardy v. Broaddus, 35 
Tex., 685. 

II. The city council of the city of Austin had no authority 
under the charter to grant the use of the streets to appellant 
for the purpose: of operating thereon a steam railway. This 
power is claimed under the amended charter passed January 13, 
1862, which provides: “The mayor and city council shall have 
power in the city, by ordinance, to open, alter, abolish, widen, 
extend, establish, grade or otherwise improve, clean and keep 
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There was no 
such provision in any previous charter. Sec. 6 of act to incorpo- 
rate city of Austin, December 29, 1839; 2 Dillon on Mun. 
Corp., 560, 575-578; Commonwealth v. R. R. Co., 27 Pa. St., 
339; R. R. Co. v. Shiels, 33 Ga., 601; Springfield v. R. R. Co., 
4 Cush., 63; St. Louis R. R. Co. v. N. W. St. Louis R. R. Co., 
Cent. L. J., October 16, 1874, No. 42, p. 521; Lackland #. KR. 
R. Co., 31 Mo., 180; Same Case, 34 Mo., 259; Jersey City & 
B.R. R. Co. v. R. R. Co., 20 N. J. Eq., 61; M. & E.R. &. Co. ». 
City of Newark, 2 Stock. Eq., 363; Att’y Gen’l v. Heishon, 
18 N. J. Eq., 410; N. E. R. R. Co. v. Payne, 8 Rich. Law 
(S. C.), 177; Douglass v. Mayor, ete., of Placerville, 18 Cal., 
643; Leavenworth v. Norton, 1 Kan., 432; Leonard v. Canton, 
35 Miss., 189; Clark v. Davenport, 14 Iowa, 494; Parker ». 
Baker, 1 Clarke (N. Y.), 223; State v. Mayor of Mobile, 5 
Porter, 279; Stanley v. City of Davenport (Sup. Ct. Iowa, 
1879), Cent. L. J., vol. 9, p. 392, November 14, 1879, and 
cases cited. 

IV. This authority is not conferred under the general rail- 
road law of the state. Pasch. Dig., arts. 4936, 4937, 4941; 


in repair the streets, lanes, avenues and alleys. 
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Rio Grande R. R. Co. v. Brownsville, 45 Tex., 88; art. 1, see. 
17, Const. of 1876. 


Govtp, Associate J ustice.— Since this case was tried this 
court has held that a charter to build a railroad to a city im- 
ports an authority to extend the road within the corporate 
limits, and that the statute conferred on the railroad having 
such a charter the right to use any public street of such city 
without compensation; the particular street being either agreed 
upon with the authorities of the city or designated in the 
manner pointed out by the statute. Rio Grande Railroad Co. 
v. Brownsville, 45 Tex., 88; Pasch. Dig., arts. 4936, 4937, 
4941. 

The court below took a different view of the law, and not- 
withstanding the statute authorizing the Central Railroad 
Company to extend its branch road “to the city of Austin” 
instructed the jury that the legislature had not granted the 
railroad the right to use a street of the city, nor empowered 
the city council to authorize such use. Substantially, the jury 
were told that the railroad was occupying the street wrong- 
fully, and was responsible to plaintiff therefor. This erroneous 
charge must lead to a reversal of the judgment, unless it 
should appear, as claimed by appellee, that the special act au- 
thorizing the extension of the road to Austin is invalid. To 
the admission in evidence of this special act, it was objected 
that it was not so certified as to be admissible without further 
proof of its enactment as a law. 

If it be conceded that the final passage of the act over the 
veto of the governor, in the manner prescribed by the consti- 
tution, could not be officially certified by the chief clerk of the 
house and secretary of the senate after the adjournment of 
the legislature and the termination of their official functions, 
we are very clear that, the fact of such passage appearing 
from the published journals of the legislature, the validity of 
the act would not be affected by the failure of those officials 
to certify its passage at the right time. The court admitted 
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the act to be read from the published special laws, certified to 
by the secretary of state, and as it seems a conceded fact that 
the journals show its passage by the required “ two-thirds of 


the members present” of each house, it is not material 
whether it was properly certified or not. 

It is further claimed that this act is invalid because in vio- 
lation of sec. 17, art. 12 of the eonstitution of 1869, requiring 
every law enacted by the legislature to embrace but one ob- 
ject, to be expressed in its title. Our opinion is that, under 
the liberal rule heretofore adopted by this court, that part of 
the act authorizing the extension of the road to Austin is not 
so foreign to the object expressed in the title as to come within 
the constitutional prohibition. Battle v. ILoward, 13 Tex., 
347; Tadlock v. Eccles, 20 Tex., 783. 

In regard to the ordinance of the city council giving their 
assent to the use of the street, we are of opinion that the ordi- 
nance, as passed and recorded, was not rendered invalid by 
subsequent unauthorized alterations or interlineations. The 
evidence abundantly established the assent of the city author- 
ities, by ordinance and otherwise, to the use of the street. 

3ut it is claimed on behalf of appellee, that notwithstand- 
ing both the legislature and the city council may have author- 
ized the railroad in the street, that, as the owner of lots 
abutting thereon, he is entitled to recover for damages in the 
actual depreciation in value of said lots by reason of the rail- 
road. Although it is admitted that the fee of the streets of 
Austin is in the state, he claims that the easement in the use 
of the street to which he is entitled as the owner of a lot abut- 
ting thereon, is property which cannot be taken from him 
under the constitution without compensation. If the use of 
the street by a railroad would necessarily defeat the purpose 
of its dedication, and in fact amount to its destruction as a 
street, we are not prepared to say, let the fee be where it may, 
that the owners of abutting lots might not claim the constitu- 
tional protection. That adjoining lot owners have rights in 
dedicated public squares, beyond legislative control, was held 
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by this court in the case of Lamar County v. Clements, 49 
Tex., 348. 

The use of a street by a railroad, however, is not ordinarily 
inconsistent with its continued use for the common purposes 
of a street. The authorities are numerous and conclusive, 
that such an addition to the uses of a street, the fee being in 
the public, if authorized by the legislature, gives the lot owner 
no right to compensation, although his easement in the street 
be thereby partially impaired and his lots rendered less valu- 
able. The regulation or enlargement of the use of the street, 
the property of the state, by the legislature, is not a taking of 
property within the meaning of the constitution of 1869, al- 
though the lot owner may thereby suffer incidental or conse- 
quential inconvenience or injury. Kellinger v. 42d St. R. R. 
Co., 50 N. Y., 208; People v. Kerr, 27 N. Y., 188; 37 .N. Y., 
357; Hatch v. Vermont Cent. R. R. Co., 25 Vt., 49; N. Y. 
& Erie R. R. Co. v. Young, 33 Pa. St, 180; Shearman & 
Redf. on Neg., see. 370, and references in note 1; 2 Dillon on 
Mun. Corp., 2d ed., ch. 18, sec. 475; Cooley’s Const. Lim., 
p- 542 et seg.; 1 Thompson on Neg., p. 358, sec. 23; Wood on 
Nuisanees, sees. 753, 755. 

In the present attitude of the case we do not feel called on 
to define what would amount to such a destruction of a street 
as to require provision to be made for compensation to the 
abutting lot owner, nor to lay down a rule as to his measure of 
damages against a railroad in such a case. 

In regard to questions raised by appellant as to the title of 
appellee, it seems scarcely probable that the same questions will 
recur on another trial, and in the pressure of business we feel 
justified in pretermitting them. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


(Opinion delivered May 18, 1880.] 
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A. Rute vy. Tue Crry or McKinney. 
(Case No. 3690.) 


1. ConsTITUTIONAL LAW—EMINENT DOMAIN— PRIVATE PROPERTY 
TAKEN FOR PUBLIC USE.—Section 130 of the act of March 15, 1875, 
provides in effect that any city that may adopt that act as its charter, de- 
siring to appropriate the land of an individual within its corporate limits 
for the purpose of a street, in case it cannot agree with the owner upon 
the price of the land to be taken, may appoint three disinterested free- 
holders of said city to assess the damages which the land owner may. sus- 
tain on account of such appropriation, who shall meet, and, after being 
duly sworn to make a just and true appraisement, and after hearing the 
parties, shall estimate the damages which the land owner will sustain by 
reason of such appropriation, and report to the mayor and aldermen of 
the city, who may adopt or reject the same. No appeal was given from 
their decision. Held — 

1. Though the interests of individual members of the corporation se- 
lected to estimate the damages might be so remote as not to disqualify 
them to act when properly appointed, yet they should be selected under 
a rule which would be fair and impartial alike to both parties. Neither 
party should have the exclusive right to select the appraisers. 

2. Though in taking private property for public use, the party whose 
property is taken is not entitled, as a matter of right, to a trial by jury, 
unless the right be given in express terms by law; yet the proceeding is 
judicial in its character, and should be before an impartial tribunal, 
under the rights and privileges which attend judicial investigations. 

3. The section is unconstitutional. 


Apreat from Collin. Tried below before the Hon. R. R. 
(Gaines. 
The opinion states the case. 


Richard Maltbie and J. H. Jenkins for appellant. — That 
sec. 130, p. 150 of the acts of the legisiature of A. D. 1875, 
under which appellee is proceeding, does not make just and 
reasonable provision for ascertaining the fair value of the 
property sought to be condemned. 

The first question that arises in the discussion of the above 


proposition is, Is the tribunal authorized by the act of the 
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legislature fairly constituted? for if it is not, then section 130 
of said act is unquestionably void. 

Section 17 of the bill of rights of the state of Texas pro- 
vides that no person’s property shall be taken, damaged or 
destroyed for, or applied to, public use, without adequate com- 
pensation, without the consent of the owner. And section 19 
provides that no citizen of this state shall be deprived of life, 
liberty or property, privileges or immunities, or in any man- 
ner disfranchised, except by the due course of the law of the 
land. Const. of Texas, p. 2. 

By these two provisions of the bill of rights the property 
of the citizen is prohibited from being taken for public use 
without his consent, without adequate compensation. And 
when thus taken it must be according to the due course of the 
law of the land. 

It will be seen that the inhibition extends to the state itself, 
and as a matter of course applies with greater force when the 
state has delegated its right of eminent domain to a corpora- 
tion to be used in the interest of the general public, or for the 
benetit of the people residing in some particular locality of 
the state. And it follows, as a logical deduction, that the 
adequate compensation thus guaranteed must be ascertained 
by the due course of the law of the land, or the appropriation 
of the property of the owner to the public use will be in vio- 
lation of the plain letter of the constitution. Adequate is 
defined in Webster’s unabridged dictionary as meaning 
“equal, proportionate, correspondent to, fully sufficient.” And 
as used in the bill of rights, it evidentiy means that the com- 
pensation shall fully equal in value the property appropriated. 
Considering the limited knowledge of man, and the imperfec. 
tions of human nature, it would clearly be impossible for the 
legislature to devise a law by which adequate compensation 
would in every instance be secured to the owner of property 
for his property appropriated to public use. But the framers 
of the constitution, when they declared that private property 
should not be taken for public use without adequate compen- 
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sation paid or secured to the owner, such compensation to be 
ascertained according to the due course of the law of the land, 
enjoined upon the legislature that it should enact laws reason- 
ably calculated to insure such property owners adequate 
compensation for their property, before authorizing its con- 
demnation to the public use. 

The law provides for appraisers only in the event that the 
city and the owner of the property to be condemned cannot 
agree as to the price. The commissioners under the act are 
appointed solely at the instance of the city after a controversy 
has arisen between it and the property owner. The appraisers 
are appointed for a single purpose only, and when that pur- 
pose is accomplished their function is at an end. They 
are under the supervision of no one; their power over the 
subject matter is imperial; from their decision there is no 
appeal, whatever may be the amount in controversy. This 
tribunal is constituted solely by one of the parties to a contro- 
versy, to determine the very matter then in dispute. The 
only qualification required is that the appraisers be disinter- 
ested freeholders of the city. 

We understand by the term disinterested, simply that the 
appraisers have no interest in the property to be condemned, 
and that they are not of kin to the owner. The law does not 
require that these appraisers should be learned in the law; it 
does not require that they should have knowledge, skill or 
experience in valuing land, or in estimating the damage that 
the remainder of the tract might sustain by reason of the ap- 
propriation of a part. It does not require them to hear, or at 
least to be governed, by evidence as to the value of the land 
condemned, or as to what damage the remainder will sustain. 
It does not give them even the power to compel the attendance 
of witnesses. The oath to be administered to these freehold- 
ers clearly shows that they are simply to act as appraisers. 
The act declares in plain words, that after hearing the parties 
they shall appraise the property, ete. The term appraisers 
has a well known signification. It means persons designated 
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to value property according to their own judgment; not that 
they shall value the same according to the evidence adduced 
before them. Their duty is ministerial and in no sense judi- 
cial. Appraisers are almost daily appointed under our pro- 
bate laws to value property. They make the appraisement 
according to their own knowledge and judgment. They ‘no 
doubt often inquire into the opinions of others in reference to 
the matter, but it is their private individual judgment that the 
law demands; so here the act provides that they shall hear the 
parties, but requires them to appraise the property, and by no 
latitude of construction can this mean, as we think, that they 
shall determine the damages sustained by what the parties 
may say about it, or any one else that either party may have 
before them to make a voluntary statement either under oath 
or without being sworn. The most that can be said is that the 
appraisers may take these voluntary statements into considera- 
tion if they see fit to do so. Nothing in the act requires them 
to do so in making up their decision. 

We venture the assertion that there has never been a jury 
‘law enacted in this or any other state that provided that one 
party to a controversy, whether that party be a state, a cor- 
poration or a private individual, should have the selection of 
the entire jury, and that the adverse party should have no 
voice in the matter. 

If the act of the legislature in question does not confer 
upon the appraisers effectual means to ascertain what compen- 
sation the property owner is entitled to for the loss of his 
property appropriated to public use, then it is clear that the 
appraisers have no power to determine this question. It is a 
well established rule of construction that when a special tri- 
bunal is created with limited powers and for a particular pur- 
pose, that tribunal must derive all of its powers from the act 
creating it. The act creating it being in derogation of the 
general law of the land, such tribunal must act within the 
scope of the powers conferred by the act itself. When an act 
of parliament gives authority to one person expressly, all 
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others are excluded. A special power is always to be strictly 
pursued. Potter’s Dwarris on Stat. and Const., p. 275, note 
5; 1 Dillon on Mun. Corp., p. 449, see. 359. 

In Potter’s Dwarris on Statutes and Constitutions, p. 386, 
it is said: “So it is doubtless true, that while it belongs to 
the legislative department to determine and declare the pro- 
priety of the exercise of this power of the right of eminent 
domain, they cannot exercise it beyond the scope of the line 
of necessity, and an abuse of its exercise can doubtless be 
controlled by the judicial power. The necessity upon which 
the exercise of legislative power depends, relates to the use 
and the nature of the property. Should the legislature, either 
by a direct exercise of the power or through some subordinate 
agency under a power conferred by them, abuse the authority, 
by using it irregularly, oppressively or in bad faith, there can 
be no doubt of the power of the courts to furnish an effectual 
remedy against such acts.” See the case of Giezy v. C. W. & 
Z. KR. RR. Co., 4 Ohio St., 325; see also 2 Dillon on Mun. Corp., 
p- 561, see. 461. 


Throckmorton, Brown and W. HH. Garnett for appellee. 

I. The law under which the proceeding was had is constitu- 
tional. The legislature had the power to confer this power 
upon the town corporation. Sedgwick on Const. and Stat. Law, 
453; Dilion on Mun. Corp., § 467. 

If. The expediency or necessity can only be determined by 
the town council. See the act of incorporation, acts 14th Leg., 
150, see. 130; Dillon on Mun. Corp., § 465; Sedgwick on 
Const. and Stat. Law, 443. 

III. The provisions of the constitution relative to trial by 
jury does not relate to this character of case. And the provis- 
ion of the charter, sec. 130, for assessing the damages, having 
provided a just and fair mode of trial, is valid and binding. 
Dillon on Corp., § 483; Cooley’s Const. Lim., 563. 

IV. So long as the city keeps within its charter it will not 
be interfered with by the courts. Dillon on Corp., § 478. 














1880. ] Rute v. Crry or McKixney. 359 





Opinion of the court. 





Bonner, Assocrate Justice.—The city of McKinney hav- 
ing condemned part of the homestead property of appellant 
Rhine for the purpose of opening a street within the corpo- 
rate limits, under sec. 130, general incorporation act, approved 
March 15, 1875 (Laws second session 14th Leg., 150, re-enacted 
by Revised Statutes, art. 478), he sued out an injunction to 
restrain further proceedings, which on motion was dissolved. 
Rhine not desiring that his petition be continued over for 
further hearing as an original bill, the same was dismissed, 
and this appeal taken. 

At a former term the previous submission was set aside, 
and the cause referred to counsel for further brief and argu- 
ment upon the following, among other points: 

“ Does the statute under which appellee claims authority to 
condemn appellant’s property for public use, make just and 
reasonable provision for ascertaining the fair value of the 
property condemned, or the enforcement of the payment of 
the amount awarded him, in this, that by the statute the value 
of the property is to be ascertained and determined by com- 
missioners appointed and selected altogether by the city for 
whose use the property is taken.” 

So much of this section of the statute as is necessary for 
the purposes of this opinion, provides that when the city 
shall determine that it is necessary to take private property 
for opening any public street, and the amount of compensa- 
tion cannot be agreed upon, the city council shall, upon its 
own motion, or upon the application of the owner of the 
property, appoint three disinterested freeholders of the city, 
who, after having been sworn, and after having heard the 
parties at a designated time and place, shall determine the 
amount of compensation, and report the same to the city 
council. 

It is objected upon other grounds that the commissioners 
are appointed ex parte by the city council alone, and selected 
from freeholders of the city; that this is not such fair and 


impartial tribunal as is guaranteed by the constitution, which 
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provides that no one shall be deprived of his property except 
by due process of law, and that private property shall not be 
taken for public use without just compensation therefor. 

It is a general rule of law, founded upon the weakness of 
human nature, and in accord with that invocation given us by 
divine wisdom, “ Lead us not into temptation,’ that no man 
should be judge in his own cause; and, fora like reason, it would 
follow that no one, without the consent of the other party, 
should appoint his own judge. 

No system of human laws, however, is absolutely perfect, 
and in the actual administration of government, exceptions, 
more theoretical than practical, have beeu made to this gen- 
eral rule. 

It is of frequent occurrence, that judges who represent the 
sovereign power of the state, district, county or municipality, 
preside over cases in which the state, district, county or mu- 
nicipality are parties and have a direct interest. Jurors de- 
termine cases in which their verdict may indirectly decrease 
their own burden of taxation. Witnesses, even under the 
strict rules of evidence formerly in foree, were not disqualified 
in such eases. 

These exceptions are based upon the reason that the indi- 
vidual interest in such cases is supposed to be so remote and 
insignificant as not to be sufficient to affect the judgment or 
influence the conduct of the judge, juror or witness. Cooley’s 
Const. Lim., 412; Peck v. The Freeholders of Essex, Spen- 
eer’s R. (N. J.), 457; Commonwealth v. Emery, 11 Cush., 
406; Commonwealth v. Ryan, 5 Mass., 90; Commonwealth ». 
Need, 1 Gray, 472. But this rule should apply only to those 
regular tribunals created under the constitution and laws to 
decide all controversies for the general public which may 
come within their appropriate jurisdiction. 

Thus selected as a class for the determination of a certain 
character of litigation generally, without reference to that 
pending or which may be instituted, any interest in questions 
which may affect them only indirectly, as individual members 








1880.] . Rute v. Crry or McKryney. 361 





Opinion of the court. 





of the body politic, is considered, upon the ground of public 
necessity, so remote as not practically to disqualify them. 

As special tribunals, however, like the one constituted by 
the act under consideration, are selected for the particular 
matter in controversy, and are exceptions to the ordinary mode 
of procedure, no presumptions will be indulged in favor of 
the legality of their appointment or proceedings. Particularly 
should this be the case where an inferior branch of the body 
politic exercises two among the highest prerogatives of sov- 
ereignty: that of the right of eminent domain, to condemn 
private property, and the consequent right of taxation, to pay 
its assessed value. Dillon on Mun. Corp., $$ 467, 468, 470, 
481; Cooley’s Const. Lim., 528. 

Although there is a long line of decisions which settle con- 
clusively the question that in the assessment, under the right 
of eminent domain, the party whose land is sought to be con- 
demned is not entitled, as a matter of right, to a trial by jury, 
unless given by express terms in the constitution or law, yet 
the proceeding is judicial in its character, and should be 
before an impartial tribunal, under the usual rights and privi- 
leges which attend judicial investigation. Cooley’s Const. 
Lim., 562; Powers v. Bears, 12 Wis., 214. 

The proceeding being summary in its character, is the 
greater reason why the tribunal should be impartial. 

By above provisions of this section of the statute, the city 
council have the exclusive right to select the appraisers, not 
even restricted, as under some charters, to a selection by ballot; 
and no right of appeal is given. 

In a case originating in proceedings to widen a street in the 
city of Milwaukee, the supreme court of the state of Wiscon- 
sin, in commenting upon a provision in the charter of that 
city similar in principle to the one now before the court, 
says: 

“It must be obvious that a proceeding under this charter to 
condemn and set apart property belonging to an individual 
for the use of the public, is an adversary proceeding, wherein 
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the municipal corporation of the city of Milwaukee, repre- 
senting the public, is a party on the one side, and the person 
whose property it is proposed to take is a party on the other 
side. By the 20th section, it will be seen power is given the 
common council to appoint jurors in the place of any one 
who may neglect or refuse to serve of those first appointed 
by the judge, whose duty it is to determine the amount of 
damages to be paid the owner of the land. A majority, or 
even all the jurors selected to establish the necessity of taking 
the property, may refuse to act in fixing the amount of dam- 
ages, in which case the common council, one of the parties 
ex parte, may appoint a jury, which shall determine the amount 
of damages the city must pay. It is impossible to comment 
in a proper manner upon such a provision, which confounds 
all our notions of fairness, justice and right. Nor does it 
improve the character of the provision to find that the award 
of the jury thus selected must be confirmed by a resolution of 
the board of the common council before it is binding, and that 
the action of the board is conclusive and final upon the rights 
of the parties interested therein, and from which there is no 
appeal.” Lumsden v. Milwaukee City, 8 Wis., 494. 

In ordinary trials, even when the state is a party and conse- 
quently the public interested, the right of challenge to jurors 
is allowed. In this summary proceeding, the commission 
acts both as court and jury, and it is certainly in consonance 
with the general policy of our system of government, that the 
appointment should be made by some authority as far re- 
moved as practicable from any undue influence, bias or preju- 
dice. This, for all practical purposes, could readily be done by 
some of the established tribunals not directly connected with 
the municipality. In any event, it would not seem to bea 
fair and impartial mode to have the appointment made, 
ex parte, by the corporation to be benefited, and in which ap- 
pointment the owner of the property taken, and for the loss 
of which the constitution guarantees just compensation, has 


no voice, and particularly where there is no remedy given, by 
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appeal or otherwise, to have the award of the commissioners 
reviewed. 

In this connection it is worthy of note that by preceding 
section 117 of the same act (Laws second session 14th Leg., 
145; KR. S., art. 465) for the assessment of damages occasioned 
from the destruction by public authority of private property, 
to prevent the spread of a conflagration, the claimant has the 
right to appoint one of the commissioners, the city council a 
second, and those two, thus selected, a third. A similar mode 
has long been established by our statute for the selection of 
the ordinary commission of arbitration. Hart. Dig., 
10-12; R.S., arts. 43-50. 


Although the interest of the individual members of the cor- 


arts. 


poration might be so remote as not to disqualify them to act 
when properly appointed, yet their selection should be made 
by such mode as would reasonably be fair and impartial alike 
to both parties. . Neither alone should have this exclusive 
right. 

Those provisions in the constitution which relate more di- 
rectly to the protection of the inalienable rights of life, liberty 
and property, should be upheld with a strong hand, and 
although we in any case reluctantly declare an act of the legis- 
lature unconstitutional, yet as the courts are the last resort 
for the legal protection of the just rights of the citizen, and 
as we believe that the section of the statute under considera. 
tion does not afford that protection, we feel constrained to 
declare it unconstitutional. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered May 18, 1880.] 
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Hovsron & Texas Cenrrat It. R. Co. v. Joun O. Forp. 
(Case No. 3219.) 


1. REPEAL OF STATUTE BY IMPLICATION — STATUTES CONSTRUED.— Sec- 
tion 1 of the act to fix the venue in certain cases, approved March 21, 1874 
(Session Acts 14th Legislature, p. 31), which authorized suit against a rail- 
way company in any county where it had an agency, was not repealed by 
the first section of a subsequent act of the same legislature (Session Acts, 
p. 107). The first act was intended to extend the right to institute suits 
more particularly against railway companies, in counties other than that 
of the domicile of the company; while the second act was designed to ex- 
tend a like remedy to any association, joint stock or insurance company. 

2. CoNSTRUCTION OF sfATUTES.— A more liberal rule of construction should 
be allowed against the repeal of one statute by another by implication, 
when both are passed by the same legislature, than would prevail if the 
last act were passed at a subsequent session. 

3. Damaces — AGENcy.— A passenger on a railroad purchased a ticket from 
one not the agent of that road, which was issued by one who was the gen- 
eral ticket agent of another railway company. The agent issuing the 
ticket was authorized, by custom among railroads, only to issue tickets of 
a certain prescribed form. The ticket purchased was not of the prescribed 
form, and on being presented was not accepted by the conductor, who 
ejected the passenger from the car, after the train had proceeded a few 
miles from the station, on his refusing to pay his fare asa passenger. On 
appeal by the railway company from a judgment for seven hundred and 
fifty dollars damages against it, held, 

1. The ticket having been issued by one who at most occupied to the 
defendant company the relation of special agent, the passenger pur- 
chased the ticket at his own peril. 

2. The ticket when presented being detached from the stub, and 
having printed on it the words ‘‘ not good if detaczed,’’ the conductor 
acted properly in rejecting it. 

3. The defendant company was not liable in damages. 

4. No special damage from inconvenience, disappointment or loss of 
time being proven, the verdict for seven hundred and fifty dollars was 
excessive, even had the company been liable. 


Appeat from Travis. Tried below before the Hon. J. P. 
Richardson. 

John O. Ford brought this suit March 11, 1875, against ap- 
pellant, alleging that appellant is a common carrier, whose 
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legal residence is in Harris county, and who has an agent in 
Travis county; that on March 14, 1874, plaintiff was a pas- 
senger of defendant, having paid his fare to Waco; that when 
less: than ten miles from Houston, defendant illegally ejected 
plaintiff from its cars, and refused to carry plaintiff any fur- 
ther, and acted wantonly and maliciously in the premises, to 
the damage of appellant in the sum of $5,000. 

Citation was served on the appellant’s agent in Travis county. 

Appellant filed, 1, a motion to quash the return of service; 
2, a plea to the jurisdiction, alleging that the injury occurred 
in Harris county, and that the place of performance of the 
contract was in McLennan county, and that defendant’s domi- 
cile was in Harris county; 3, a general demurrer; 4, special 
exceptions to the effect that appellant was not liable for the 
malicious acts of its employes; 5, the general issue; 6, that 
plaintiff failed to present a ticket and to pay his fare when 
called upon by appellant’s conductor, whereupon, at the civil 
request of the latter, plaintiff got off the train at the first 
station. 

The motion to quash was overruled, so was the plea to the 
jurisdiction. 

The cause, after the overruling of the plea to the jurisdiction, 
was tried mainly on the general issue, and the jury returned a 
verdict for $750 damages. 

The facts disclosed that Ford, in Mareh, 1874, purchased in 
Galveston from one Starr S pores a railroad ticket from Gal- 
veston to Waco; that there were two tickets on one piece of 
paper, one buleg for the Gadrocten, Houston & Henderson Rail- 
road, from Galveston to Houston, the other being for the Texas 
Central Railroad, from Houston to Waco; that the conductor 
from the Galveston road tore off the ticket for his road and 
returned the other half; that when he presented his ticket to 
the conductor on the Central road, he refused to receive it be- 
eause it was detached from its stub, and demanded fare, which 
being refused, Ford was compelled to leave the train at Eureka, 
six miles from Houston; that the ticket was signed “ H. B. 
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Andrews, general ticket agent;’’ that Andrews was author- 
ized by custom recognized by the two roads, to issue tickets, 
but of a prescribed form, and not such as the one purchased 
and presented; that the ticket had on it the words “not good 
if detached;” that it was presented in the condition in which 
it was purchased; that Ford had only been in Texas a few days, 
and was unwell when he left Galveston; that it was raining 
when he was compelled to leave the train at Eureka, where he 
stopped in a shanty until he could return to Houston. 

The issuance of the ticket by Andrews was not questioned, 
nor his authority to issue to travel over the Central road ac- 
cording to a prescribed form of ticket, but the evidence 
showed that he had no authority to issue such a ticket as the 
one purchased by Ford. 


Hancock, West & North for appellant. 

I. On March 21, 1874 (Laws of 1874, p. 31), the legislature 
passed an act permitting such corporations to be sued in the 
county where the cause of action accrued, or in the county 
where it might have an agent. On April 17, 1874 (Laws of 
1874, p. 107), the legislature passed an act permitting such 
corporations to be sued in the county where the cause of action 
acerued. This last act repeals so much of the act of March 
21, 1874, as permitted such a corporation to be sued wherever 
it might have an agent. It will be perceived that both acts, 
up to the end of the first clause of the first act, cover and in- 
clude the same character of parties, to wit, all corporations, 
whether public or private, whether foreign or domestic, except 
towns, cities and counties, and that both legislate upon the 
same subject matter, viz.: suits against corporations; and that 
the evident intention and effect of both of these acts is to 
regulate the whole of the matters they respectively treat of. 
The last act provides that service of process may be had upon 
the agent or person representing such company, not as in the 
first act upon any agent in any county, but upon the agent 
where the suit can be brought, 7. e., the county where the cause 
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of action accrued. This last act makes no provision for the 
bringing of a suit and for service of process against a cor- 
poration in any county where it may happen to have an agency, 
as did the first act, and an attempt may be made from this to 
contend that that act is stillin force. But this cannot be done 
logically and successfully, because a further reading of the 
last act will clearly demonstrate that it was the evident inten- 
tion of the legislature that that provision of law should no 
longer exist. This last act, to show that the legislature had 
the whole subject matter under consideration, and to leave no 
room for construction as to the meaning of the words, “ in 
which [county] the cause of action, ora part thereof, accrued’’— 
for though in cases of personal injuries inflicted by a ecar- 
rier, or a breach of contract by it, for instance, there can be no 
question as to where the cause of action accrued, yet there 
might be room for argument as to where a cause of action on 
a policy of life or fire insurance accrued, the foundation of 
the suit being the contract, evidenced by the policy, and not 
the loss or the death. To show, therefore, that the legislature had 
the whole subject in its mind, this last act further provides 
that suits against a fire or marine insurance company may be 
commenced in any county where the property (or any part of 
the same) insured may be situated; and in case of any suit 
against any life or accident insurance company, in any county 
where the person insured may reside. Dut it may be sug- 


> 
. 


gested that the word “may ” in this last act leaves it optional 
with a plaintiff whether he will sue a railroad company, for 
instance, as in the case at bar, in any county where it has 
an agent under the first act, in the county where the loss oc- 
curred under the second act, or in the county of its domicile 
under the general law. The answer to this is that the word 
“niay’? means “must” about as often as it means “ may;” 
that the word “may” in a statute means “must” whenever 
the object of the statute and its connection with the context 
and subject matter show that that is its meaning; that the 
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word “may” in a statute often means “ must” in one appli- 
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cation of the statute and “may” in another. These propo- 
sitions are so elementary as not to need the support of 
authority. The meaning of these words is not fixed, but de- 
pends entirely upon the context and the intention of the 
statute, and upon the evils to be remedied by it. See Fowler 
v. Pirkins, 77 Ill., 271; 3 Hill, 602; 5 Selden (9 N. Y.), 163. 
If the word “ may ” in this second statute is to be taken in its 
optional sense, then the whole of the second statute becomes 
entirely inoperative, because it leaves the law in precisely the 
same condition in which it was after the passage of the first 
act and before the passage of the second. This last act then 
becomes a dead letter; its space in the statute might as well 
be blank. The only way in which a meaning and an effect can 
be given to it is by construing it to mean that no suit shall be 
brought against a corporation in a county where it may have 
an agency, as might be done under the first act, unless that 
county is also the one where the cause of action accrued, and 
where the suit may be brought under the provisions of the 
second act. The residence of appellant is in Harris county. 
The injury complained of took place in Harris county. <Ap- 
pellant is a railroad company, and has an agent in Travis 
county. Bryan v. Sundberg, 5 Tex., 424; Rogers v. Watrous, 
8 Tex., 65; Stirman vw. State, 21 Tex., 736; Fayette Co. v. 
Faires, 44 Tex., 514; Norris v. Crocker, 13 How., 429; United 
States v. Tynen, 11 Wall., 88; United States v. Case of Hair 
Pencils, 1 Paine C. C., 400; Dean of Ely v. Bliss, 5 Beav., 
582; Rex v. Cator, 4 Burr., 2026; Missouri v. Severance, 55 
Mo., 378, 386, 887; Harrington v. Rochester, 10 Wend., 548; 
People v. Burt, 43 Cal., 561; Evansville v. Bayard, 39° Ind., 
450; Thorpe v. Schooling, 7 Nev., 15; Ew parte Smith, 40 
Cal., 419; Parrott v. Stevens, 37 Conn., 93; Cumberland 7: 
Magruder, 37 Md., 381; N. L. N. R: R. Co. v. B. & ALR. R. 
Co., 102 Mass., 386; Potter’s Dwarris on Statutes, 154-160. 

II. A party dealing with an agent should inquire into the 
extent of his authority. 1 Parson on Contracts (2d ed.), p. 40; 
Breen v. T. & P. R. R. Co., 50 Tex., 43; C., R. 1. & P. R. R. 
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Co, v. Herring, 57 Tll., 59; Keeley v. B., ete. R. BR. Co., 67 
Me., 163; Bennett ve N. Y.C. & H.R. R. RR. Co., 69 N. Y.. 
oo. 

III. The judgment is excessive, and not supported by the 
evidence and the pleadings, and is contrary to law. The 
amount recovered is excessive. 


Terrell & Walker and James I, Burts for appellee. 

I. The act of March 21, 1874, referred to in appellant’s brief, 
is operative, and is the law of this state as to venue in such 
eases as this. It has been construed by this court, and is star 
decisis. It was admitted that appellant had an agency in 
Travis county, and a copy of citation and of petition was served 
on him. Gen. Laws of Texas, 1874, 31, 32; Breen v. T. & P. 
R. R. Co., 44 Tex., 302. 

II. Ifa party is an agent of a corporation to issue tickets 
to the traveling public, such corporation as principal is liable 
for the negligence or misfeasances of such party in the issu- 
ance of such tickets. Henderson v. Railroad Company, 17 
Tex., 573; Merriman w. Fulton, 29 Tex., 97. 

Ill. The action was based on a violation of the rights of 
appellee, and the duty of appellant to appellee and the public, 
and in such ease the supreme court will not grant a new trial 
upon the ground of excessive damages when it does not appear 
at first blush that the damages are flagrantly excessive, or that 
the jury have been influenced by passion, prejudice or partial- 
ity. Cook v. Garza, 9 Tex., 358; Hoggland v. Cothren, 25 
Tex., 345. 


Bonner, Associate Justice.—The assignment of errors 
raises, among other questions, the following: That the court 
erred in rendering judgment against the defendant company 
on its plea to the jurisdiction; that upon the law and the 
evidence the defendant was entitled to judgment upon the 
merits, and that the verdict was excessive. 

1. It is objected that though the trespass was committed in 
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the county of Harris, in which the defendant had its domicile, 
the suit was brought in the county of Travis, in which it had 
simply an agency. 

Section 1, acts 14th Leg., 31, approved March 21, 1874, pro- 
vides: “That hereafter any public or private corporation, 
including railroad companies, * * * may be sued in 
any court in this state having jurisdiction of the subjeet mat- 
ter, in any county where the cause of action or a part thereof 
accrued, or in any county where such corporation has an 
agency, or representative, or in the county in which the prin- 
cipal office of such corporation is situated.” By section 1 of ° 
a subsequent act, same session of the legislature (14th Leg., 
107), approved April 17, 1874, it is provided: 

“That any public or private corporation, * * * or any 
association or joint stock company, may be sued in any court 
having jurisdiction of the amount in controversy, in any 
eounty in this state, in which the cause of action, or a part 
thereof, arose; * * * provided, that any suit against a fire 
or marine insurance company or association may be com- 
menced in any county where the property or any part of the 
same insured may be situated; and in case of any suit against 
any life or accident insurance company or association, suit 
may be commenced in any county where the persons insured, 
or any of them, may reside at the date of the suit.” 

Neither of these statutes contain a repealing clause. 

It is contended by appellant, that as these two acts embrace 
the same subject matter the former is repealed by implication 
by the latter, and as this contains no provision to fix the venue 
simply by reason of agency in a particular county, the fact of 
such agency in Travis county did not give the district court of 
that county jurisdiction. 

As said in the recent case of Railway Co. v. Willie, ante, 
p. 825, we are not advised why the legislature at the same 
session passed two separate acts so similar in their provisions. 

It would seem, from the two sections above quoted, that the 
first act was intended to extend the right to institute suits, more 


























1880.] H. & T. C. R. R. Co. v. Forp. 371 





Opinion of the court. 





particularly against railroad companies, in other courts than 
that of the county of the domicile of the company; and that 
the second was intended to extend like remedy to any associa- 
tion, joint stock and insurance company. 

As they were passed at the same session of the legislature, a 
more liberal rule of construction should be allowed against the 
repeal by implication of the first by the passage of the second, 
and we are of opinion that there is not such irreconcilable re- 
pugnaney between them as to authorize us to say that it was thus 
repealed. Neill v. Keese, 5 Tex., 23; Cain v. State, 20 Tex., 355. 

We do not say that a case might not arise which would not 
come within the intention of the legislature, as where suit 
should be brought in some county so disconnected with the 
principal business of the company, under such circumstances 
as would show that the law which was intended for the protece- 
tion of plaintiffs had been designedly used to the injury of 
defendants. 

2. The ticket presented by the plaintiff to the conductor 
was detached from the stub, and had upon it the words which 
the plaintiff admits that he had seen —“ not good if detached.” 

As thus presented, by its express terms it was not sufficient 
to entitle the plaintiff to demand that he should be carried by 
the company, and the conductor was justified in rejecting it. 

The liability of the company then, if any, must rest upon 
the improper issuance and sale of the ticket. 

The testimony shows that it was sold to plaintiff by Jones, 
who had no connection as agent or otherwise with the defend- 
ant company, and which consequently was not bound by his 
act. That it was issued by Andrews, who was the general 
ticket agent of the Galveston, Houston & Henderson Railroad, 
a different company from the defendant. That he was not the 
agent of the defendant company, and had no authority what- 
ever to issue tickets over its road, such as that presented by 
plaintiff; his only authority for this purpose being derived 
from a custom among railroad companies to issue tickets of a 
certain prescribed form. 
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At most, then, he occupied toward the defendant company 
but the relation of a special agent, with certain prescribed 
duties, and not having been held out by the defendant as its 
agent, the plaintiff dealt at his peril with him. . 

Whatever may have been the individual liability of Jones 
or Andrews, or of the company represented by him, for the 
wrongful act of the issuance and sale of an improper ticket, 
the defendant, under the circumstances as disclosed by the 
evidence, was not liable in damages. Story on Ageney, § 126. 

3. Even had the defendant been liable, we feel constrained 
to say that under the evidence the verdict seems excessive. 





His recovery was for actual damages only. He was carried 








but a few miles from Houston, and was detained but a few 





hours, and no special damage from inconvenience, disappoint- 
ment or loss of time was proven. His slight sickness is not 







shown to have been occasioned by the delay, as he left Galves- 






ton on account of his health, and he was politely treated by the 





conductor. 
Under these cireumstanees, it would seem that a verdict for 
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S750 was excessive. 


* 







Judgment reversed and cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered May 21, 1580.] 
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(Case No. 3900.) 





1. GARNISHMENT.— The payment of debt is not imposed on the garnishee as 
a penalty for his failure to mak? full answer, but because having failed to 
make such answer, he is supposed to tacitly admit that he has the means 
in his hands, or knows of property from which payment could be made. 








2. INJUNCTION — GARNISHEE.— To entitle a garnishee against whom judg- 
ment has been rendered to relief by injunction, he must show: First, that 
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he has a good defense to the entire cause of action, or to such part of it 
as he proposes in his petition to litigate. Second, that it would be clearly 
unjust to permit it to be enforced. Third, that he could not avail himself 
of the defense at the proper time, or that he was prevented by fraud or 
accident, unmixed with any fault or negligence in himself or his agents, 
from interposing his defense. 

3. INJUNCTION — GARNISHEE.— See statement of the case for facts suffi- 
cient to authorize an injunction against a judgment rendered against a 
garnishee. 


Appear from Williamson. Tried below before the Hon. E. 
B. Turner. 

Judgment was rendered at the spring term, 1878, of the dis- 
trict court of Williamson county, in favor of M. D. Miller and 
against Negbaur & Robins, defendants, for the sum of $1,382.93, 
and against David Freeman, the appellant, as garnishee for a 
like sum. 

Freeman sued out injunction to stay execution on the judg- 
ment, and prayed for a new trial. 

Miller filed a motion to dissolve the injunction, and dismiss 
the suit for want of equity in the bill. The motion to dis- 
solve was heard and granted in vacation. When court con- 
vened the bill was dismissed, from which plaintiff appealed. 

The plaintiff set out in his bill the following facts: 

That he, plaintiff, was a citizen of Galveston county, and 
was so at and before the commencement of the suit in which 
the judgment was rendered; that on the 6th of April, 1878, 
one John S. Shields, a justice of the peace and notary public 
for Galveston county, eame to the office of plaintiff in the city 
of Galveston, and stated he wished to take the answers of 
plaintiff, as garnishee, in the case of Miller v. Negbaur «& 
Robins, pending in Williamson county. That thereupon 
plaintiff made to that officer full answer to each and every in- 
terrogatory propounded to him, and attached the affidavit of 
the officer to that effect; that tlie officer then left, saying he 
would reduce the statement to writing; that shortly afterwards 
he returned with the purported answers written out, and pre- 
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sented the same to plaintiff, and that the above in substance is 
all that passed. 

That he was never cited before the officer to answer said in- 
terrogatories; that he was never served with a copy thereof; 
that the commission was never executed save as above stated; 
that he did not fail or refuse to answer any interrogatory 
propounded to him under the commission. 

That the answers so taken by the officer were returned with 
the commission to the court from whence the commission 
issued, they being substantially as follows: That he, Freeman, 
garnishee, is not indebted to the firm of Negbaur & Robins, 
orto Herman Negbaur or R. R. Robins, as individuals, but 
on the contrary said firm is indebted to him in the sum of 
$70.16, and has owed him that sum of money since the 30th of 
January, 1878, and prays the court to dismiss him as gar- 
nishee. 

That the officer so taking his answers certified them, saying 
the said answers having been reduced to writing by him, and 
sworn to by the garnishee and subscribed by him, D. Freeman, 
the same are certified under the hand and official seal of the 
officer. 

That the answer was returned to the court, when, on the 17th 
of April, he not being present, counsel for the plaintiff in the 
pending case, Miller v. Negbaur & Robins, moved the court 
for judgment against D. Freeman, as garnishee, on the ground 
that he had failed to answer the questions in the commission 
as to whether he had effects or credits of Negbaur & Robins 
in his possession, or knew of such being in the hands of others, 
and what person or persons; that the motion was filed on the 
17th of April, 1878, and was acted on by the court on the 
same day, the garnishee having no knowledge of the motion, 
never having received notice thereof in any way. 

That in truth and in fact he had no effects of defendants, or 
either of them, in his possession, either on the 2d day of Feb- 
ruary, 1878, or on the 5th day of February following, or 
between those dates; that he did not then know nor does he 
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now know of any credits or effects of the defendants, or either 
of them, in the hands of any other person. 

That the truth is, that the acconnt between Negbaur «& 
Robins and plaintiff was closed on the 30th of January, 1878, 
leaving the $70.16 a balance against Negbaur & Robins; that 
the state of the account has remained unchanged. 

That the state of account between plaintiff and Negbaur & 
Robins was well known to M. D. Miller at the date of the 
issuance of commission, and at the time when judgment was 
rendered against plaintiff as garnishee. 

That Miller proceeded without proper or other notice what- 
ever to plaintiff to obtain judgment to vex and harass plaintiff, 





fraudulently intending and contriving to injure, cleat and 


defraud him. 

That plaintiff had no knowledge or information that the 
judgment, or any judgment whatever in the matter, had been 
rendered against him until May, 1878, at which time the dis- 
trict court of Williamson county had adjourned for the term. 
That he has been prevented from making a showing to set 
asitle the judgment, and for other proper orders therein during 
the term at which it was rendered, by the fact that he did not 
learn of its rendition until after the adjournment of the court 
for the term. 

That Miller had caused execution to issue on the judgment, 
which is now in the hands of the sheriff of Galveston county, 
who threatens to, or has already levied the same on property of 
plaintiff, and will proceed to sell the same, under execution, to 
plaintiff's irreparable injury unless restrained by injunction. 

Ile prayed that to the end that justice may be done, and 
fraud and oppression prevented, for injunction to restrain 
further action under execution, and that the judgment as against 
him may be set aside and he granted a new trial, and for 
general relief. 

Attached to the petition was the affidavit of the notary, who 
took the answers of the garnishee wherein he says: That on the 


5th day of April, 1878, he received a commission to take the an- 
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swers of D. Freeman, defendant, in garnishmeni in the case of 
M. D. Miller v. Negbaur & Robins, pending in the district court 
of Williamson county. That he understood and believed that 
he was only required, and that the commission only authorized 
him to take the answers of Freeman as to what amount he 
was indebted to the defendants or either of them. That on 
the 5th of April he went to the office of Freeman in Galves- 
ton, and told him he, the notary, wanted to take his, Free- 
man’s, answer as garnishee in the case. That Freeman replied 
that he was not indebted to Negbaur & Robins, or either of 
them. “That he had no effects of defendants, or either of them, 
in his hands, and had not had since the 30th of January, 1878. 
That he knew of no other person who had, but that they owed 
him a small balanee; and after*referring to his books, said the 
amount they owed him was $70.16. That they had owed him 
that amount since the 30th of January, 1878. Whereupon he, 
affiant, returned to his office and wrote ont the answer of 
Freeman on file in the cause, carried it back, when the same was 
signed and sworn to by him. That the foregoing is a true and 
correct, free and accurate statement of what occurred in the 
execution of said commission. That he made no service 
thereof, or of the interrogatories, on Freeman. That Freeman 
did not fail or refuse to answer, and to answer freely and duly, 
any interrogatories in or under the commission, and if his 
return to the commission is capable of such construction, then 
to that extent the same is erroneous and untrne, and a mis- 
take in fact. That he was not a lawyer; was elected justice 
of the peace in February, 1876; never before held any office; 
that his attention had not, up to that time, been specially 
directed to the interrogatories as to effects and credits and 
effects in the hands of garnishee or others. That he wrote 
out and returned said answer, believing it to be a full answer 
to all interrogatories. 


Robert G. Street and Walton, Green & IZill for appel- 
lant. —The court erred in dissolving the injunction and dis- 
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missing the bill. Pasch. Dig., art. 3937; Gross v. MeClaran, 
8 Tex., 341-4; Willis ». Lyman, 22 Tex., 269-70; Spencer 
v. Kinnard, 12 Tex., 186-7; Kerr on Injunctions in Equity, 
pp. 22-3, sees. 14, 15, 16; Marine Insurance Co. of Alex- 
andria ». Hodgson, 7 Cranch, 336-8; 8. C., 2 Curtiss (U.8.), 


558-9. 


[No briefs for appellee on file. ] 


Bonner, Associate Justice.— This suit is an outgrowth 
from that of Freeman v. Miller, heretofore decided by this 
court, and reported in 51 Tex., 443. 

In that case the garnishee, Freeman, having failed to make 
full answer, and no sufficient excuse appearing of record, judg- 
ment was rendered against hime below, which, upon appeal, 
was aflirmed. 

In the opinion, however, it is said, “that if from accident, 
mistake or other cause, injustice has been done the garnishee, 
he himself must take the initiative, and by motion made in 
due time, or other proper proceedings, seek to set aside the 
judgment.” 51 Tex., 448. 

The present proceeding is instituted in the nature of a Dill 
in equity to set aside the former judgment. 

The law does not seek to impose the payment of the debt 
due the principal debtor upon the garnishee as a penalty for 
his failure to make full answer, but proceeds upon the theory 
that, by not having made such answer, he tacitly admits that he 
has the means in his own hands, or knows of property by 
which such payment could be made. [t. I. Ex. Bank v. Haw- 
kins, 6 R. L., 198. 

The true rule in such cases is, that to entitle a party to 
relief in equity he must show, jirst, that his failure to make 
full answer was not attributable to his own omission, negleet 
or default; second, that he has a good defense to the entire 
cause of action, or to such part of it as he proposes by his 
petition to litigate. It is not enough to show that he was not 


guilty of neglect in permitting the judgment to go by default, 
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but he must also clearly show that it is inequitable and unjust 
to permit it to be enforced. Hair & Labuzan v. Lowe, 19 Ala., 
224; Drake on Attachment, § 658 e; Kerr’s Inj. in Eq., $$ 14-17. 

If the judgment below was substantially correct, although it 
might have been obtained through some inadvertence, mistake 
or want of due diligence upon the part of the defendant, or if 
the equities of the parties are otherwise equal, then a court of 
equity will not interfere, but will leave them where the law 
has placed them. 

If, however, as said by Chief Justice Marshall in the lead- 
ing case, Marine Insurance Co. v. Hodgson, “any fact which 
clearly proves it to be against conscience to execute a judg- 
ment, and of which the injured party could not have availed 
himself in a court of law, or of which he might have availed 
himself at law, but was prevented by fraud or accident, 
unmixed with any fault or negligence in himself or his agents, 
will justify an application to a court of chancery.” 7 Cranch, 
335. 

Under our blended system of law and equity, the equitable 
defense of the garnishee, Freeman, could have been made avail- 
able in the original suit had it been presented, and his failure 
to thus present it would, in a proper case, be a bar to further 
proceedings. 

The petition for injunction in the present suit, in our opin- 
ion, sets up a sufficient excuse for this failure, and a sufficient 
defense, if sustained by satisfactory testimony, to afford appro- 
priate relief. 

On the motion to dissolve for want of sufficient equity in 
the petition, the facts as alleged are taken as true. 

Thus considered, the motion should have been overruled, 
and for the error in sustaining the same, the judgment below 





is reversed and the cause remanded. 






REVERSED AND REMANDED. 


[Opinion delivered May 21, 1880.] 
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ALEX. Du REN ET AL. V. ADALINE STRONG. 
(Cause No. 4104.) 

1. TRESPASS TO TRY TITLE.— Land was held in peaceable possession through 
a tenant for five years, and taxes paid under a lost deed which did not 
connect the claimant with the sovereignty of the soil, but which had been 
deposited before possession began with the clerk for registration, though 
never recorded. The claimant brought trespass to try title against one 
to whom the tenant sold his improvements, and attorned, without notice 
to his former landlor.: Held, that a judgment in favor of the plaintiff 
was proper on the ground of prior possession, without regard to the 
question of limitation. 


Arvest from Navarro. Tried below before the Hon. D. M. 
Prendergast. 

Suit in trespass to try title, brought by Adaline Strong, 
widow of Charles Strong, who died in the year 1870, devising 
to his wife all of his Texas lands. She alleged seizin and 
ouster by appellants, and also five years’ peaceable possession, 
ete. Appellants plead not guilty and the three and five years’ 
statutes of limitation. The facts were as follows: 

In the summer of 1854, Charles Strong, a citizen of the 
state of Georgia, came to Navarro county, Texas, and while 
there bought from Ethan Melton three hundred and eighty 
acres of land (the tract in controversy), part of the Thomas 
Morrow league, and known as the Thomas Morrow, Jr., tract. 
It was not shown that Melton had title. Shortly after the 
transaction Strong left for Georgia, but gave instructions to 
his agent, G. A. Rakestraw, to receive the deed from Melton 
and have it recorded. The deed was acknowledged by Melton 
and delivered to Rakestraw the next month, and by him de- 
posited with R. N. White, clerk of the county court of Na- 
varro county, for record. The deed was lost or destroyed, and 
was never recorded. Rakestraw continued agent of Strong 
until 1867, when Brooks went into possession as tenant of 
Strong. Brooks lived on the tract in controversy from March, 
1870, until November, 1876, as tenant as the heirs of Strong, 
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though claiming to hold during the last few months of his 
stay for defendants, paying some taxes. 

Defendants’ evidence was: 

1. Grant from the state to Thomas Morrow, Sr.. of one 
league of land in Navarro county, dated May 17, 1851. 

2. Bond for title from Thomas Morrow, Jr., to J. R. Mel- 
ton, calling for 680 acres, dated September 10, 1852. 

3. Bond for title from J. R. Melton to D. R. Mitchell, eall- 
ing for 669 acres, dated May 13, 1853. 

4, Conveyances from the Mitchell heirs to defendants, the 
first of which was dated August, 1876. No deed was shown 
from Thomas Morrow, Sr.. to Thomas Morrow, Jr., and the 
identity of the land in controversy with that described in 
the title bond from Thomas Morrow was not shown. 

D. R. Mitchell died in December, 1853. His estate was 
administered by his son, W. H. Mitchell, and his son-in-law, 
Wells, both of whom died before this claim was made by the 
heirs. Neither D. R. Mitchell nor his heirs ever claimed the 
tract in controversy. It never appeared on any of the invento- 
ries of the estate of D. R. Mitchell, although the bond was 
recorded. 

In spring, 1867, the attorneys of the Mitchell heirs gave 
notice to Brooks that they claimed the tract he was living on 
for their clients, and demanded possession. 

Brooks refused to give up the land, claiming to hold as ten- 
ant of Strong, but finally in June, 1876, on the payment of 
$425, made a deed to his improvements to the Mitchell heirs, 
and attorned to them, no notice being given to Strong of the 
fact. There was no evidence that Mrs. Adaline Strong was 
aware of the fact that Brooks pretended to hold against her. 
It was proved that the vendee of the Mitchell heirs knew that 
Brooks was tenant of Mrs. Strong. 


FE. N. Read for appellants. — A tenant in possession 
under a lease from one claiming the land ean attorn to an 
adverse claimant. Andrews v. Richardson, 21 Tex., 295, 
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and authorities there cited; Hudson v7. Wheeler, 34 Tex., 
356. In the ease of Gillespie v. Jones, 26 Tex., 347, 
this court, in the course of its decision, remarks with refer- 
ence to a tenant who was in possession under a written 
lease from his landiord and who makes some declarations ad- 
verse to his landlord’s title: ** He could not have done this, it 
seems ”’ (7. e., terminate his landlord’s possession), “even by 
attorning to” “the plaintiff, after the execution of the lease.” 
But in the case at bar the circurnstances were entirely differ- 
ent. Brooks did not attorn to defendant’s vendors until after 
the expiration of his contract of lease with Strong, even if said 
contract could ever have been considered a valid one after the 
death of Strong, and the failure of his devisor to renew or per- 
form her part of it. 


Beaton & Damon for appellee.— Appellee was entitled to re- 
cover by virtue of her priority of possession without proof of 
any title, the defendants being naked trespassers; for it is now 
a well established principle that a prior occupancy is sufficient 
title against a wrongdoer. Wilson v. Palmer, 18 Tex., 595; 
Lea v. Hernandez, 10 Tex., 139; Alexander v. Gilliam, 39 
Tex., 234; Christy v. Scott, 14 Llow., 282; 2 Saund., 112; Jaek- 


son v. Hazen, 2 Johns., 22. 


Govrp, Associate Justice.—The case was tried by the 
court without a jury, and the record does not show what were 
the conclusions of fact or how arrived at by the court. 

In our opinion the judgment rendered may be supported on 
the ground of the prior possession of appellee, whether that 
possession was under a deed duly registered within the mean- 
ing of the statute of limitations of five years or not. The 
effort of defendants to show color of title in themselves failed, 
by reason of the failure to identify the land conveyed in the 
title bond from Thomas Morrow to J. R. Melton with the 





Norre.— Features of this case which were ably discussed by counsel on 
both sides, have been omitted in the statement of the case, as not necessary, 
in view of the opinion. 
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land in controversy. The plaintiff having clearly established 
a prior peaceable possession never abandoned, and the defend- 
ants having failed to show any right to disturb that possession, 
the judgment in favor of plaintiff should stand. The evidence 


ee a ae 


Hf 

4 of Ifam and others, and testimony admitted apparently with- 
out objection, leaves little room to apprehend that the judg- 
i ment operates any injustice to those claiming under D. R. 
d Mitchell. 

1° The judgment is affirmed. 

; AFFIRMED. 
[Opinion rendered May 28, 1880.] 
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1. Description. — The description of land in an instrument purporting to 
convey it is sufficiently certain if it states the name of the tract and county 
in which it is, and refers, for specific description, to deeds of record in 
which the land is clearly described. 

2. Evipence. —In a suit to foreclose a vendor's lien, the fact that a note 
offered in evidence corresponds in date, parties and amount with one re- 
cited in the deed as having been executed by the purchaser for the land, is 
prima facie evidence that it is the note executed for the purchase money. 

3. STATEMENT OF FACTS. — When a statement of facts is signed by the pre- 
siding judge only, without any reference being made to disagreement in 
regard thereto by the attorneys for the parties, it will be presumed that 
the contingency had occurred which authorized the judge to make out 

and certify the statement of facts. 


Error from Limestone. Tried below before the Hon. D. 
M. Prendergast. 

Suit by Wm. Stone, begun on the 28th of January, 1875, 
alleging that J. W. Steinbeck was indebted to him on a prom- 
issory note for $1,875, due January 1, 1875, bearing ten per 
cent. interest from January 1, 1873, payable to B. D. Scott or 
order; that for a valuable consideration the note was indorsed 
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to petitioner; that Steinbeck thereby promised to pay to Scott 
the sum mentioned, or to his order; that no part of the note 
had been paid; that the note was given for land sold by Seott 
to Steinbeck, on the first day of January, 1873. The note is 
set forth in the petition, and it recites the consideration of the 
note as alleged, and refers to the deed from Scott to Steinbeck 
as being of same date with the note. The petition alleged the 
vendor’s lien was retained in the deed on the land sold, and a 
certified copy of the deed was attached to the petition and 
made an exhibit and a part of it. He prayed for judgment on 
the note and for a foreclosure of the lien on the land described 
in the exhibit. 

Defendant filed a general demurrer and general denial. 

A judgment was rendered in favor of Stone for the amount 
vf the note and interest, and for a foreclosure of the lien 
on the land, the decree containing the field notes of the ex- 
hibit. 

The description of the land will be found set forth in the 
opinion. 


Herring & Kelley for plaintiffs in error. 

I. The exhibit to the petition, to which reference is made 
for a description of the land, does not identify or describe any 
particular tract of land, and hence the petition is insufficient 
in law. Pressley v. Testard, 29 Tex., 201; Murry v. Land, 27 
Tex., 90; Davenport ». Chilton, 25 Tex., 519. 

II. The deeds referred to in the exhibit to the petition were 
not plead with sufficient certainty to allow the introduction of 
them as evidence. The petition referred to the exhibit for 
description of the land. The exhibit contained no description 
of any particular land whatever, but referred to three other 
deeds, one of which was recorded in Book N, pp. 690 and 691 
of McLennan county deed records, and the other two recorded 
at random in the clerk’s office of McLennan county. 

III. The court erred in rendering a decree of foreclosure of 
the lien on the land mentioned in plaintiff’s petition, because 
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it does not appear that the note sued on was given for the land 
mentioned in the petition. 

IV. A statement of facts made up and signed by the judge, 
which does not show it was so made and signed because the 
parties or their attorneys could not agree on the facts, will be 
regarded as a statement of facts. Darey v. Turner, 46 Tex., 
30, and authorities there cited. 

V. Under the authority of Howard v. North, Stone as ven- 
dor would not be allowed to say that the description contained 
in his deed to Steinbeck was not sufficient to pass the title; 
but’ that according to the decisions heretofore referred to by 
us, the description of the land contained in the decree was too 
vague and indefinite to identify any particular tract of land. 
That in selling under an order of sale based upon said decree, 
the sheriff would not know what land he was selling, and hence 


the same would be sacrificed with the judgment still unsatisfied. 


Thomas Moore and Walton, Green & Hill for defendant 
in error. 

I. A deed which refers to other deeds and their place of 
record for description, is a good deed. Dunnegan v. Butler, 
25 Tex., 501; Early v. Sterrett, 18 Tex., 116; Berry v. Wright, 
14 Tex., 273; Camley v. Stanfield, 10 Tex., 550; 12 Ga., 431; 
4 Mass., 190; 10 Ohio, 312; 6 Cal., 156; 13 Cal., 490; id., 536; 
24 Ind., 345. 

II. When the note offered in evidence recites that it was 
given for a part of the purchase money for land sold by deed 
of same date with the note; and when the deed offered in evi- 
dence bears the same date, specifies three notes, one of which 
is for the amount sued on, and payable at the time the note 
sued on is payable, this is sufficient evidence for the jury to find 
that the note was given for the land described in the petition. 

III. A deed referring to other deeds, giving names of 
grantors and grantees, dates of deeds and place of record, for 
description of land, is good, and a decree containing such 
description is good. 
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IV. When acase is tried by a jury, the question of sufficiency 
of evidence to support the verdict cannot be raised in the 
supreme court unless there has been a motion for a new trial 
in the lower court. Hart v. Ware, 8 Tex., 115. 

V. If the description of the land in the decree of foreclosure 
is the same with that contained in the deed from Scott to 
Steinbeck, it is a sufficient description as against Steinbeck. 
lioward v. North, 5 Tex., 312. 


Bonner, Assoctate J usticr.— It is contended by defendant 
in error that there is no sufficient statement of facts in this 
case, because the same was signed by the presiding judge only, 
and it does not appear that there had been any disagreement 
of counsel. 

It has been decided by this court, that in such cases it will 
be presumed that the contingency happened which, under the 
statute, authorized the judge presiding to make out the state- 
ment alone. Darcy v. Turner, 46 Tex., 30. 

It is assigned as error that the court erred in overruling the 
demurrer of the defendant. 

The propositions under this assignment are: 

First. The exhibit to the petition, to which reference is 
made for description of the land, does not identify or describe 
any particular tract of land, and hence the petition is insuffi- 
cient in law. 

Second, The deeds referred to in the exhibit to the peti- 
tion were not pleaded with sufficient certainty to allow the 
introduction of them as evidence. 

The description of the land referred to is as follows: “It 
being and lying situated in McLennan county, state of Texas, 


PD 


being the west portion of the original Gill place, or all of that 
land that was deeded to W. Scott by Mrs. 8. IT. Gill, January 
9, 1871, said deed filed for record January 18, 1871, and re- 
corded in McLennan county deed book N, pp. 690, 691, January 
21, 1871, except so much of said tract, to wit: 177 acres 
that were deeded to R. F. Scott, of Harrison county, Texas, 

. 25 
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as shown by deed from W. Scott to said R. F. Scott; and for a 
more particular description of the land hereby conveyed to 
said Steinbeck, reference is here made to the two deeds herein 
mentioned, and also to deed from W. Scott to B. D. Scott, all of 
which are recorded in the clerk’s office of McLennan county.” 

In Norris v. Hunt, 51 Tex., 614, it is said that the true 
rule deduced from the authorities as to certainty in the de- 
scription of land is, that it should be so definite and certain 
upon the face of the instrument itself, or by other writing 
referred to, that the land can be identified with reasonable 
certainty. 

Tested by this rule we think the description in this case 
sufficient. The county in which the land is situated and the 
name of the tract are given, and three recorded deeds are re- 
ferred to for more particular certainty. Berry v. Wright, 14 
Tex., 270; Early v. Sterrett, 18 Tex., 116; Kingston ». Pick- 
ins, 46 Tex., 99; Ragsdale v. Robinson, 48 Tex., 379; Wilson 
v. Smith, 50 Tex., 365. 

The other error assigned is, that the court erred in de- 
ereeing a foreclosure of the lien on the land mentioned in 
plaintiff ’s petition for the following reasons: 

First. Because it does not appear that the note sued on was 
given for the land mentioned in the petition. 

Second. Because the land mentioned in the petition and 
the deed offered in evidence to sustain the same is too vague 
and indefinite, and describes no particular tract of land with 
such certainty as that an officer with an order of sale following 
said allegation and evidence, or a purchaser thereunder, could 
find said tract of land. 

The second proposition has been disposed of above. 

As to the first, it is sufficient to say that the note offered 
in evidence corresponded with that described in the petition 
and recited in the deed, and this was prima facie evidence 
that it was the same which was given for the land. 


AFFIRMED. 


[Opinion delivered May 28, 1880. ] 
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Tue Srare or Texas v. J. C. De Gress. 


(Case No. 4047.) 


— 


QUO WARRANTO — JurispicTion.— A suit by information in the nature 
of que warranto, prosecuted in the name of the state of Texas against 
one eharged with unlawfully holding the office of mayor of the city of 
Austin, is a civil proceeding of which the district court has, under the 
constitution, original jurisdiction, the office being of the value of five 
hundred dollars. 

2. Same.— Such a suit, though in form analogous to a criminal prosecution, 
is in the nature of a civil remedy; the statute authorizing the suit being a 
copy of the statute of 9th Anne, which authorized a fine, must receive 
the construction given to that statute, under which a nominal fine only 
was imposed. 

CONSTITUTIONAL LAW — ConstructTIon.— A narrow aad literal construc- 
tion of the constitution, in regard to the jurisdiction of the district court, 
will not be adopted, when its result would be to leave no tribunal com- 
petent to take jurisdiction of important cases arising under legislative 





enactments. 

4. CASES DISTINGUISHED.— This case distinguished from Tunstall v. The 
State, 51 Tex., 82, and Trigg v. The State, 49 Tex., 645. 

5. JURISDICTION — FORFEITURE OF OFFICE.— The city council of Austin, in 
acting under authority of its charter to judge of the election, returns and 
qualifications of its own members, and determine contested elections of 

. city officers, trespassed on the jurisdiction of no constitutional court. 

but if the council may ‘‘ refuse the seat *’ to one claiming to have been 
elected mayor, because of disqualification, or ‘* may remove him because 
of continuing disqualification,’’ their action in declaring him elected and 
installing him into office cannot oust the district court of its constitutional 
jurisdiction to inquire into the forfeiture of the office. 

6. LUCRATIVE OFFICE.— Officers of the United States on the retired list 
constitute a part of the army of the United States; they retain the actual 
rank held by them at the date of their retirement; receive seventy-five 
per cent. of the pay of that rank; are subject to trials by courts martial, 
and may be assigned to duty at the soldier’s home. Such an officer holds 
a ‘* lucrative office *’ under the United States, and an office of “trust or 
profit *’ in contemplation of the constitution of the state. 

7. Orricer.— The office of mayor of the city of Austin cannot legally be 
held by one who at the same time continues an officer of the army of the 
United States on the retired list. 


Apres from Travis. Tried below before the Hon. E. B. 
Turner. 
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The case is stated in the opinion. 

Separate briefs were filed on the motion to dismiss, accom- 
panied with ably written arguments by several of the counsel. 
The questions raised on the motion to dismiss being discussed 
in the final opinion, the propositions of counsel on the motion 
and on the final hearing have been consolidated for eonven- 
ience, instead of being published, as written, in separate briefs. 


George McCormick, Attorney General, for the state. 

I. The writ of guo warranto, which was a purely civil rem- 
edy, has been obsolete for more than a century (Ang. & Ames 
on Corp., p. 814, § 731; 2 Kyd on Corp., 395, 403-4), and 
the information in the nature of a guo warranto has taken its 
place as being more convenient, more speedy, less expensive 
and more effectual. Ang. & Ames on Corp., § 734, and eases 
cited; People v. Trustees, ete., 5 Wend., 211-220; Ang. & 
Ames on Corp., § 733, and cases cited; Ang. & Ames, § 737. 

II. That the ancient writ of guo warranto and the modern 
information in the nature of a quo warranto, that is now a 
substitute for the ancient writ against intruders and usurpers, 
as the appellee is admitted by the demurrer to be, to forfeit 
the offices that they illegally hold and to oust them from them, 
are common law proceedings, resting for their authority on no 
statute and both governed by the same rules. Banton v. Wil- 
son, 4 Tex., 402; Wright v. Allen, 2 Tex., 158; State v. S. 
Pac. R. R. Co., 24 Tex., pp. 88-95 of the brief of Judge A. I. 
Willie, where the authorities are carefully grouped. See same 
ease, 24 Tex. 113, and pp. 116 and 117, where the correct- 
ness of Judge Willie’s position is asserted by the court. Brad- 
ley v. MeCrabb, Dallam, 507; State v. Rio Grande KR. Rt. Co., 
41 Tex., 217. 

III. Informations of this character in the nature of a gwo 
warranto, whether a fine is imposed or not, are regarded and 
treated as civil suits. Ang. & Ames on Corp., §§ 733, 734; 
State v. Merry, 3 Mo., 278; State v. St. L., P. M. F. & L. Ins. 
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Co., 8 Mo., 330; Com. Bank, ete., v. State, 6 Smedes & Marsh. 
(Miss.), 599; Respublica v. Wray, 3 Dallas, 490. 

IV. The statute of July 9, 1879, declares the proceeding 
to be civil in its character, and the fact that the court has the 
power to fine does not alter the main character of the pro- 
ceedings. 


C. &. West also for the state. 

I. If this proceeding is a civil suit, and the district court of 
Travis county has original jurisdiction of it, then it follows as 
a matter of course that the supreme court has appellate juris- 
diction of the cause. Const. 1876, art. V, sees. 3, 8; Leg. act 
of July 9, 1879. 

II. Is this proceeding, then, a civil suit? Of this there can 
be no doubt; the act says so. This is nothing more or less 
than the well known and long recognized proceeding by in- 
formation in the nature of a guo warranto for the purpose 
of ousting an intruder and usurper from office. This pro- 
ceeding has always been regarded solely as a civil proceeding. 
1 Ired., 42; High on Ex. Rem., $$ 603, 710, and cases cited; 
3 Black. Com., 263; 1 Blackf., 267. 

Ill. The pleadings are subject to amendment according to 
the practice and rule in civil suits, and in all other respects 
‘ 


they are conducted as are civil suits. High on Ex. Rem., § 737; 
Commonwealth v. Commercial Bank, 28 Pa. St., 383. 

IV. There is no capéas, or arrest, or recognizance, or convic- 
tion. There is no sentence; there is no punishment inflicted; 
and there is no element of a criminal suit about it, except the 
use of the word “ information; ” it could, though, have been 
called just as appropriately a petition. It is simply called in- 
formation, not because it is a criminal cause, but because it is 
filed by the state upon the information of others. 

V. It is true that the act of July 9, 1879, authorizing this 
proceeding, does give the court authority to fine the usurper or 
offending corporation, but this is merely an incident of the 
proceedings and is not its sole or main object; and the fact 
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that the court is clothed with that power does not necessarily 
make the proceeding a criminal one. That portion of the act 
allowing the court to fine is not believed to be operative or 
constitutional. Is it in the power of the legislature to clothe 
the court without the interposition of a jury, with power to 
fine the usurper in any sum it may see fit, from $1 to $100,000? 
We believe not. We do not think the insertion of that pro- 
vision changes the character of the information. There is in 
fact no fine irnposed in this case, and that feature of the case 
is, in any event, merely incidental to the general purpose. 

VI. It is not, however, an information at all criminal in its 
character or scope, but adifferent information, used for civil pur- 
poses alone, to wit: an information in the nature of a quo 
warranto, and takes the place and is the substitute for the old 
writ of quo warranto. High, $$ 598-602. 

VIL. If, then, it is a civil proceeding, the distriet court has 
original jurisdiction because it is a suit, a case, a plea in court. 
It has a plaintiff and defendant; it has a subject matter: the 
right of the defendant to the office, and has a value of over 
$1,000. Is it not a civil suit by the state to determine the ap- 
pellee’s right to the office? Banton v. Wilson, 4 Tex., 402, 
and eases cited in Hv Parte Towles and in Williams v. Lane, 
referred to by appellee. 

VIII. The ease of State v. Tunstall, 51 Tex., 81, contains 
nothing contrary to the propositions we lay down. That case 
was tried under an act of the legislature passed before the adop- 
tion of the present constitution. 

IX. The cases of Glaevecke v. The State and Gordon wv. The 
State, all carefully reviewed in the case of Trigg v. The State, 
49 Tex., 643, a case under the present constitution and laws, 


-are much more to the point and are in favor of the jurisdie- 


tion. 

X. The proceeding is civil in its character, and is such a’ 
proceeding as the district court, in the exercise of its original 
jurisdiction as granted to it in the constitution, can and ought 
to entertain, and, as a consequence, its judgment in such a 
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case can be examined by this court in the rightful exercise of 
that appellate jurisdiction conferred upon it by the constitu- 
tion. 


A. J. Peeler also for the state (on the merits). 

I. The action of the city council of thecity of Austin, 
in counting the votes cast for the office of mayor, and in 
announcing that the appellee was elected such mayor, is not a 
bar to an inquiry by the district court into the eligibility, 
qualifications and right of appellee to hold said office or of his 
forfeiture of the same. Act of July 9, 1879; appendix to RK. 
S., p. 47; Charter of the City of Austin (Special Laws 13th 
Leg., p. 215, art. [V); 1 Dill. on Mun. Corp., see. 141; 2 Potter on 
Corp., see. 672; State v. Fitzgerald, 44 Mo., 425; Comm. vz. 
Allen, 70 Pa. St., 465; People v. Hall, 9 Reporter, 479, decis- 
ion by Court of Appeals of New York. See opinion of 
Valentine, J., concurred in by Kingman, Ch. J., constituting 
majority of court, in Anthony v. Halderman, 7 Kan., 65; 
Luckett v. Lindsey, 20 Tex., 516. 

II. The appellee is prohibited by law from being mayor of 
the city of Austin. Const., art. VI, sees. 1-3; art. XVI, see. 12, 
Charter of the City of Austin (Special Laws 13th Leg., p. 215, 
arts. 4-8); Code Crim. Proe., arts. 42-894; Code City of 
Austin, art. 353; Const. U. S., art. IT, sees. 2-4; KR. S. U.S, 
sees. 1254, 1255, 1256, 1259, 1260, 1756; Act of 43d Cong., 
p. 512; Mimmack v. U.S., 97 U. S.,487; 4 Opinion Att’y Gen’l 
U. 8. 603; 12 Opinion Att’y Gen’l U. S., 382, 519-522; 
Kerr v. Jones, 19 Ind., 351; People v. Whitman, 10 Cal., 38; 
Sanford v. Boyd, 2 Cr. C. C., 78; United States v. Hartwell, 6 
Wall., 385; Platt v. Beach, 2 Ben., 303-316; MeCrary on 
Elee., see. 240; Rodman wv. Harcourt, 4 B. Mon., 224. 


Gardner Ruggles also for appellant. 

I. The action of the city council of the city of Austin in 
counting the votes cast at an election for mayor, and in declar- 
ing a candidate elected to said office, is not such a judgment of 
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a court of competent jurisdiction as may be set up in bar of a 
proceeding in the district court of the state, instituted to in- 
quire into the eligibility of such candidate for such office 
after he has been installed therein, or to declare forfeiture of 
the office on the part of such person. R. S. Texas, appendix, 
p. 47; Charter City of Austin (Spec. Laws 13th Leg., p. 215, 
art. [V); 1 Dill. on Mun. Corp., § 141; Comm. v. Allen, 70 
Pa. St., 465; 44 Mo., 428; 4 Cow., 95, 297, 323; 3 Till 
(N. Y.), 51; Hligh’s Ex. Leg. Rem., § 627; id. 685; 1 
Ired., 46. 

II.- Appellee was, at the time of his election to and installa- 
tion in the office of mayor of the city of Austin, ineligible 
thereto. Charter City of Austin (Spec. Laws 13th Leg., p. 
218, art. V); KR. S. U. S., sees. 1094, 1251, 1252, 1254, 1256, 
1259, 1260, 1274; 4 Opinion Att’y Gen’l U. &., pp. 603-13; 
12 Opinion Att’y Gen’! U. S., pp. 382-386. 

III. Appellee on being installed in the office of mayor of 
the city of Austin, immediately forfeited said office and his 
right and title to same. Comm. v. Allen, 70 Pa. St., 465; 
High’s Ex. Leg. Rem., § 685, and note 1. 


Ward & Pendexter for appellee. 

I. This proceeding is in its nature criminal, and therefore 
this court has no jurisdiction. Sec. 3, art. V, Const. 1876; 
High’s Ex. Legal Rem., sec. 603; 1 Ark., 304; 11 III, 553; 13 
Ill., 66; Bouvier’s Law Dictionary, words “ Civil Action ’’ and 
“Recovery ;” 3 Murph. (N. C.), 169; State ». Tunstall, 51 Tex., 
82; 15 Johns. (N. Y.), 386; 4 Term, 381. 

II. The district court has no original or appellate jurisdic- 
tion under the constitution; therefore this court has no juris- 
diction. Art. V, see. 8, Const. 1876; Lane wv. Williamson, 
Tyler Law Journal, Jan. 28, 1880; Lx Parte Towles, 48 Tex., 
413. 

IIL. The legislature cannot confer additional jurisdiction on 
the district court to that conferred upon it by the constitution; 
therefore this court has no jurisdiction. See. 1, art. V; sees. 3, 
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8 and 22, art. V. Const. 1876; ep v. Latimer . 5 Tex., 436; 
id., 572; State v. Ashley et al., Ark., 279; 6 Tex., 147; 
48 Tex., 413. 

IV. The city council, under the charter, is made a special tri- 
bunal for the trial of questions affecting the matter of the elec- 
tion returns and qualifications of its own members, and as the 
information shows that the city council had adjudicated and 
determined the eligibility of defendant, the court did not err 
in sustaining defendant’s demurrer tothe information. Char- 
ter City of Austin, art. IV; Field v. Anderson, 1 Tex., 437; 
Baker v. Chisholm, 3 Tex., 157: ; O’ Docherty v. Archer, 9 Tex., 
295; Lx Parte Towles, 48 Tex., 415; People 2 get 47 
Cal., 525; Commonweaith v. Garrigues, 28 Pa. St., 11; Com- 
monwealth v. Baxter, 35 Pa. St., 264; Se cae v. 
Leech, 44 Pa. St., 332; id., 342; State vw. Marlow, 15 Ohio St., 
114; id., 326; Grier vw. Shackleford, 3 Brevard (S. C. L.), 491 
(affirmed in State w. Deliesseline, 1 MeCord (S. C.), 63-7); 
State v. Huggins, Harper (S. C.), 139; State v. Cockrell, 2 
Rich. (S. C.) L., 6; Commonwealth v. McCloskey, 2 Rawle 
(Pa.), 380, 384; 16 Iowa, 377; 1 Met. (Ky.), 538; 17 Iowa, 
387; Anthony wv. Halderman, 7 Kan., 63; 49 Tex., 245. 

VY. An officer of the army of the United States on the re- 
tired list does not hold such an office as disqualifies him under 
the charter of the city of Austin, and the constitution and 
laws cf the state, to hold a civil office under said laws. 


Walton, Green & Hill, Sheeks & Sneed also for appellee. 

I. The jurisdiction of this court is limited to civil cases 
of which the district court has original or appellate jurisdiction. 
Const. of 1876, sec. 3, art. V; The State v. Tunstall, 51 Tex., 

2; Williamson v. Lane, Tyler term, 1879. 

If. This is a criminal case, or at least a guasi criminal 
ease, in which the state has no right to appeal, and of which 
this court has no jurisdiction on appeal. Const. 1876, sec. 26, 
art. V; id. see. 12, art. V; Act of July 9, 1879, pp. 47, 

48, appendix to R.S.; The State v. Tunstall, supra; Le Parte 




















Sratre or Texas v. De Gress. 





[Austin Term, 





Opinion of the court. 





Towles, 48 Tex., 414; Bouvier’s Law Dictionary, the words 
“Civil” and “ Civil Action;” The People v. Utica Ins. Co., 
15 Johns., 386; The State v. Ashley, 1 Ark., 279; Donnelly ». 
The People, 11 Ill, 552; The Peop'e v. The Mississippi &. 
Atlantic R. R. Co., 13 Il., 66; High’s Ex. Leg. Rem., § 603. 
III. If this be a civil case, jurisdiction of the same is not 
conferred on the district court by the constitution, but is eon- 
ferred by statute alone; hence this court has no jurisdiction. 
Const., secs. 3 and 8, art. V; id., sec. 22, art. V; The State v. 
Tunstall, 51 Tex., 82; Williamson v. Lane, Tyler term, 1879; 
Ee Parte Towles, 48 Tex., 414, and cases cited on p. 436 of 
that case; Bouvier’s Law Dictionary, word “ Controversy.” 
IV. The legislature has no power under the constitution to 
enlarge or diminish the jurisdiction of the district court ex- 
cept in the mode prescribed by sec. 22, art. V, which has not 
been done by the act of July 9, 1879, under which this pro- 
ceeding has been conducted. The act of July 9, 1879, so far ~ 
as the same relates to this case, is void, and confers no juris- 
diction on the district court, and this court acquires no 
jurisdiction by this appeal. Williamson v. Lane, supra; 
Thomerson v. The State, 8 Tex., 172; Horan v. Wahrenberger, 
9 Tex., 313; Titus ». Latimer, 5 Tex., 436; Aulanier v. The 
Governor, 1 Tex., 667; Clepper v. The State, 4 Tex., 242; 
Cowan v. Nixon, 28 Tex., 230; Baker v. Chisholm, 3 
157; Able v. Bloomfield, 6 Tex., 263. 


Tex., 


Govutp, Associate Justice.— The nature of this ease will 
sufficiently appear from the following statement, extracted 
from the brief of counsel for appellant: 

“This was an information in the nature of a quo warranto, 
instituted in the district court of Travis county, Texas, on the 
14th day of February, 1880, by E. T. Moore, county attorney 
of Travis county, Texas, under the act of July 9, 1879 (It. S. 
Tex., appendix, p. 44), acting of his own accord, and also on 
the sworn relation of Radcliff Platt, a citizen, voter, property 
holder and tax payer of the city of Austin, in said county and 
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state, against J. C. De Gress, who was elected mayor of said 
city on the 3d day of November, 1879, and installed as such 
by the city council of said city on the 13th of the same 
month. The information was filed on behalf of the ‘state of 
Texas, and after reciting that provision of the charter of the 
city of Austin which prescribes that ‘no person shall be mayor 
(of the city of Austin) who at the time of his election is not 
possessed of the qualifications required for an alderman, or who 
holds any lucrative office under authority of the United States 
or any state,’ alleges that said J. C. De Gress was not and is 
not eligible or qualified to take and exercise said office of 
mayor, by reason of the fact that he was, at the time of his 
election, and still is, an officer of the army of the United 
States, holding a lucrative office under authority of the United 
States, to wit: the office of captain of cavalry, on the retired 
list, of the army of the United States, subject to duty, and 
drawing pay as such officer. And it is further alleged, in the 
pleadings of appellant, filed below, that, by virtue of appel- 
lee’s holding said lucrative office under authority of the United 
States, he was not a citizen or legal voter of the state of Texas, 
and was therefore not qualified to act as mayor of said city of 
Austin. To the information filed in this cause the defendant 
interposed his demurrer, contending that by reason of the fact 
of his having been counted in and installed as mayor of said city 
of Austin by the city council of said city, said council being 
by the provisions of their city charter made, as he alleges, the 
sole judges of the election returns and qualifications of its 
own members. and the mayor being a member of said council, 
the whole matter was ves judicata, and finally and forever set- 
tled by the judgment of a court of competent jurisdiction. 

“Tle further contended that this controversy was one beyond 
the jurisdiction of the district court conferred by the consti- 
tution of Texas. 

“The district court sustained the demurrer and dismissed 
the cause, ordering costs to be taxed against the relator. 
“From this judgment the state now appeals.”’ 
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A motion to dismiss was made by appellee on the ground 
that this was a criminal case of which this court had no juris- 
diction, and on the further ground that if not a criminal case, 
it was one of which the district court had no jurisdiction. 

As heretofore orally announced in overruling the motion 
to dismiss, our opinion is that this is a civil ease of which the 
district court has original jurisdiction under the constitution, 
and is therefore a case within the appellate jurisdiction of this 
court. 

The proceeding authorized by our statute is substantially 
the same as that in the statute of 9th Anne, and although in 
form a criminal method of prosecution, has long been held by 
the standard text writers and the courts to be “in its nature a 
civil remedy,” “applied to the mere purposes of trying the 
civil right, seizing the franchise, or ousting the wrongful pos- 
sessor; the fine being nominal only.” 2 Kent, p. 313; 3 


o 
‘ 


Blackst., p. 263; High on Ex. Rem., sees. 603-710, and cases 


cited; Angell & Ames on Corp., sec. 733; State v. Hardie, 1 
Ired., 42; State Bank w. State, 1 Blackf., 272; State v. Kup- 
ferle, 44 Mo., 155; Com. Bank wv. State, 4 Smedes & Marshall, 
504; Commonwealth v. Commis. of County of Phila, 18. & 
R., 885; People v. Utica Ins. Co. 15 Johns., 386; Tomlin’s 
Law Dict., title * Quo Warranto; ’’ Cole on Crim. Informations, 
(Law Lib., vol. 49), pp. 125-7; Banton v. Wilson, 4 Tex., 
407. Says Gaston, J., in State v. Iardie, supra: “ Originally 
this was a criminal proceeding. In it the usurpation was 
charged as an offense, and the offender, upon conviction, was 
liable to be punished by fine and imprisonment. Such, how- 
ever, were the conveniences attending the information as a 
mode of trying the mere question of right to the office or- 
franchise, that though it never entirely lost its form as a erim- 
inal proceeding, it was so modeled as to become substantially 
a civil action. <A fine, indeed, was imposed upon conviction; 
but it was nominal only —no real punishment was inflicted,— 
and it became before our revolution the general civil remedy 
for asserting and trying the right, in order to seize the 
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office or franchise, or to oust the wrongful possessor.’ 
1 Ired., 45. 

Again he says: “The proceeding before us is carried on 
diverso intuitu, and to hold it prohibited by the bill of rights 
would be to sacrifice substance to mere form. If, indeed, it 
should ever be attempted, in proceedings of this character, to 
impose a real fine, or to inflict any other punishment, so as to 
make them in effect criminal prosecutions, such attempts 
would fall before the explicit prohibitions of the bill of rights 
now so needlessly invoked.” 1 Ired., 49. 

The provision of our statute that the court “may fine such 
person or corporation for usurping, intruding into, or un- 
lawfully holding and executing such office or franchise,” is 
literally copied from the statute of Anne, and was doubtless 
designed to receive the practical construction given it under 
that statute, and to be inoperative save as to a nominal fine. 

If, however, it should be construed as a criminal statute au- 
thorizing the court to impose an indefinite fine, it would in 
our opinion fail to conform to the requirements of our crim- 
inal law in affixing the penalty; and to the extent of the fine 
would be inoperative. R.S., Penal Code, art. 3. 

The statute, however, itself directs the clerk to “issue cita- 
tion in like form as in civil suits;” that the person or cor- 
poration “shall be entitled to all the rights in trial and 
investigation of the matters alleged against him, as in the 
ease of trials of civil causes in this state,” and expressly en- 
titles either party to an appeal to this court. 

As the constitution denies the state the right of appeal in 
criminal cases, it is plain that the legislature intended it to 
be classed as, and practically to be, a civil case. 

Our opinion is, that the statute in effect but provides for a 
civil suit in the name of the state to oust one who holds an 
office in violation of law, or a corporation exercising franchises 
which it has forfeited. 

Regarded as a civil suit in behalf of the state, the “ matter 
in controversy” being the right to an office of the value of 
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$500, the district court under the constitution had jurisdiction 
to try it; and that part of the act which directs the proceeding 
to be in the district court is not in conflict with the consti- 
tution. Const., art. V, see. 8. 

Actions to try the right to an office, as distinguished from 
contested election cases, have before the present constitution 
pertained to the jurisdiction of the district court. Banton v. 
Wilson, 4 Tex., 400; Bradley v. MeCrabb, Dallam, 506. 

Though the action be in the name of the state, the “ matter 
in controversy” is still the right to the office, and if that 
amounts in value to $500, the case comes within the constitu- 
tional jurisdiction given the district court. 

Were it necessary to do so, in order to uphold the jurisdie- 
tion in such a case of the district court, the court which in 
this state has always been the main tribunal for the trial of 
eases both civil and criminal, this might, perhaps, be held to 
be a suit in behalf of the state to recover a forfeiture. 

The clauses of the constitution detining the jurisdiction of 
the district court should be liberally construed, with due re- 
gard to the fact that on this court, as the “ great reservoir” of 
jurisdiction, has heretofore devolved the body of litigation in 
this state. Especially may a narrow and literal construction 
be rejected, when the result is to leave no tribunal competent 
to take jurisdiction of important cases arising under legislative 
enactments. 

Tunstall v. State was decided under a statute enacted previ- 
ous to the present constitution, and is otherwise unlike the 
present case. Trigg v. State, on the contrary, was a case under 
our present constitution, and, in so far as it is analogous to the 
present case, supports the jurisdiction of the district court and 
of this court. 

The motion to dismiss has, in accordance with the views 
now expressed, been overruled. 

The district court sustained exceptions to the information, 
and in support of its action counsel for appellee submit the 
following proposition: “ The city council, under the charter, is 
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made a special tribunal for the trial of questions affecting the 
matter of the election returns and qualifications of its own 
members, and as the information shows that the city council 
had adjudicated and determined the eligibility of defendant, 
the court did not err in sustaining defendant’s demurrer to the 
information.” 

The charter of the city contains the following: “The city 
council shall judge of the election returns and qualifications 
of its own members, and shall determine contested elections 
of all city officers, made elective under this act or any ordi- 
nance of the city.’ “ It was stated in the amended original 
information that the votes cast in the election for mayor of 
the city of Austin, of November 3, 1879, were counted; and ap- 
pellee ofticially declared elected mayor by the city council of 
the city of Austin, November 12, 1879; and further, that 
appellee was installed into said office by said city council.” 

In passing upon the election returns, and in determining a 
contested election for mayor, the city council trespasses on the 
jurisdiction of no constitutional court. The legislature may 
authorize special tribunals, such as the city council, to decide 
such questions and try such cases, because they are not cases 
of which the constitution gives jurisdiction to any of the 
courts created by that instrument. Williamson v. Lane, 
Tyler term, 1879, and cases there cited. To what extent the 
charter intends to make the city council a tribunal to finally 
adjudicate the question of the qualification or disqualification 
of its members, including the mayor, it is not necessary to in- 
quire. The questions of disqualification and forfeiture are so 
far from being identical, that it by no means appears that the 
intention of the legislature in the charter, and in theact under 
which this proceeding was instituted, may not be fully carried 


out without giving rise to any conflict of jurisdiction. See 
Commonwealth v7. Allen, 70 Pa. St., 472. Jlowever this may 
be, it is very clear that if the council may “refuse the seat’ be- 
cause of disqualification, or even after the mayor has been ad- 
mitted into office, “ may remove him by reason of continuing 
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disqualification,” their action in declaring him elected and in- 
stalling him into office cannot oust the district court of its 
constitutional jurisdiction to inquire into the forfeiture of the 
office. 

It having been determined, in passing on the motion to dis- 
miss, that the proceeding authorized by the statute is a civil 
suit or complaint, of which, the amount in controversy being 
sufficient, the constitution gives the district court jurisdiction, 
it follows that the charter could not confer the same jurisdic- 
tion on the city council. 

The question is controlled by the provisions of our consti- 
tution prescribing the jurisdiction of the different courts, and 
it is not deemed necessary to enter into an examination of the 
decisions of courts of other states. 

In our opinion the information showed nothing in the nature 
of a judgment of a court of competent jurisdiction barring 
the procedure in the district court. 

The only other proposition submitted by appellee in support 
of the action of the court in sustaining the demurrer is, “that 
an Officer of the army of the United States on the retired list 
does not hold such an office as disqualifies him under the 
charter of the city of Austin, and the constitution and laws of 
the state, to hold a civil office under said laws.” 

sy express enactment, officers of the army on the retired list 
constitute a part of the army of the United States; retain the 
actual rank held by them at the date of retirement; receive 
seventy-five per centum of the pay of that rank; are subject 
to trial by courts martial for any breach of the rules and ar- 
ticles of war, and may be assigned to duty at the soldiers’ 
home. Rev. Stat. of U. S., sees. 1094, 1254, 1256, 1259, 1274. 
See Wood v. U. S. Court of Claims, 1880, in The Reporter of 
May 12, 1880, and 12 Opinions of Attorney General, p. 382. 

That such an officer holds a lucrative office under authority 
of the United States, or, in the language of our state constitu- 
tion, “an office of profit or trust under the United States,” is 
too plain to admit of being made more so. 
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The office of mayor of the city of Austin cannot legally be 
held by one who at the same time continues an officer of the 
army of the United States, though on the retired list. 

We deem it unnecessary to pass upon other questions pre- 
sented. 

Because the court erred in sustaining the demurrer to the 
information, the judgment is reversed and the cause remanded. 


Reversep AND REMANDED. 


[Opinion delivered May 28, 1880.] 





Wirriram Porrer y. Samvuret D. Wueat. 
(Case No. 3344.) 


1. CHARGE OF couRT.— When, upon an issue pending before a jury, there 
is evidence in favor of either party, it is error for the court to charge the 
jury to return a verdict against such party, even though the weight of 
evidence may be against him. 

2. Evrpence.— The statute does not disqualify a party to a suit by an admin- 
istrator from testifying in the cause, except as to a transaction with, or 
statement by, the intestate. (Rev. Stat., art. 2248.) In such a suit the 
defendant may testify as to what he himself had done under and by vir- 
tue of acontract with the intestate. 


Arreat from Bell. Tried below before the Hon. E. B. 
Turner. 

Samuel D. Wheat, as the administrator of Samuel Wheat, 
Sr., filed his suit in the district court of Bell county, August 
20, 1873, against William Potter, alleging that Wheat, Sr., 
sold and conveyed to Potter a certain tract of land, on the 19th 
of September, 1864, the metes and bounds of which were set 
forth in the petition; that as the consideration, Potter executed 
an instrument in writing to Wheat, by which he agreed with 
Wheat to sow all the land in cultivation on the tract in wheat, 
from year to year, and the wheat raised on the land was to be 
26 
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the property of Samuel Wheat until he had realized from that 
source twelve hundred dollars. The wheat was alleged to have 
been worth one dollar and a half per bushel at the time the 
contract was made, and from thence to the bringing of the 
suit; and that Potter had paid on the contract only four hun- 
dred and ninety-three bushels of wheat and one hundred dollars 
in gold, which was credited on the note; that the balance he 
refused to pay, and damages were alleged to be nine hundred 
and sixty-one dollars and fifty cents, with interest from 25th 
of July, 1864, at eight per cent. Petition alleged a vendor's 
lien, and prayed for damages and foreclosure of lien on the 
land described in the petition. 

The original petition made the heirs of Samuel Wheat, Sr., 
parties plaintiff with the administrator. 

There was a general demurrer, and upon the hearing the 
court sustained the objection made under the demurrer, that 
the heirs were not necessary parties, and the suit proceeded in 
the name of the administrator, as sole plaintiff. No other 
order was made on the demurrer. 

For answer, defendant pleaded: 

1. General denial. 

2. Payment generally. 

3. A plea admitting the contract, as stated in the petition, 
denying that wheat was worth the price alleged in the petition; 
that it was understood between the parties the value of the 
land was twelve hundred dollars, and wheat was worth one 
dollar per bushel; that the contract might be discharged by 
paying twelve hundred dollars; that at the instance of Wheat, 
Sr., he delivered to him five hundred and ninety bushels of 





corn, at fifty cents per bushel, in part payment of the contract; 
and in 1868 he delivered to Wheat, Sr., one hundred and 


seventy bushels of wheat, on the contract, at one dollar per 

bushel; and for hauling said wheat, etc., Wheat, Sr., was to 

pay him eleven dollars. . 
Defendant alleged also that Wheat, Sr., represented to him 

that the tract contained a certain number of acres, but, in fact, 
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it contained thirty-four acres less than was represented; that 
these thirty-four acres were specially valuable to him, and 
were worth six hundred and eighty dollars; that one R. G. 
Ilampton sued for the thirty-four acres, and recovered them 
from defendant; and that Wheat, Sr., was and is liable to pay 
him $307.43, the costs paid by him in that suit. He alleged 
that he had to move his houses, lots and pens, and was damaged 
thereby in the sum of three hundred dollars. Defendant 
pleaded these aggregate sums, amounting to $1,709.43, in 
set-off and reconvention. 

The judge charged the jury that the defendant had failed 
to show that he had been evicted from any portion of the land, 
and that he was entitled to no deduction on that ground; in- 
structing them to return a verdict for the amount due on the 
note, and to find whether the same was due as purchase 
money for the land. Verdict for $706.42, and that the amount 
was due, as purchase money, for the land described in plaint- 
iff’s petition. 

The deed from Wheat to Potter conveyed two tracts of land, 
each by separate metes and bounds; the one known as the Wheat 
pre-emption, the other represented as being fiftv-nine and a half 
acres out of Wiley Jones’ league, contiguous to and immedi- 
ately south of the Wheat pre-emption; the two tracts calling 
to begin at the same point —the southeast corner of the E. 
Davis labor, on the north line of the Wiley Jones league. 

The plaintiff, Sam. D. Wheat, testified his understanding was 
that the fifty-nine and a half acre tract was south of Potter’s 
house and out of the Wiley Jones league, and that the south 
line of the Wheat pre-emption ran immediately south of Pot- 
ter’s house. 

Wm. Potter, the defendant, testified that the south line of 
the Wheat pre-emption is marked, and its southeast and south- 
west corner easily identified; that its south line runs immedi- 
ately south of his house, and the fifty-nine and a half acre 
tract calls to adjoin the Wheat pre-emption on the south, and 
to be out of the Wiley Jones league, and that the thirty-four 
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acres recovered of him by Hampton is a part of said fifty-nine 
and a half acre tract. 

W. T. Rucker testified that he had surveyed the fifty-nine 
and a half acre tract described in the deed from Wheat to Pot- 
ter, and had found the corner of the Wheat pre-emption on the 
north line of the Wiley Jones league; that if the fifty-nine and 
ahalf acre tract is out of the Wiley Jones league, and adjoining 
the Wheat pre-emption, as called for in the field notes, it will 
include the tract of land recovered by Hampton from Potter; 
that the tract so recovered in the suit of Hampton v. Potter was 
about thirty-four acres lying immediately south of and adjoining 
the Wheat pre-emption, and is in the Wiley Jones league, im- 
mediately below the north line of the same; but that to run out 
the fifty-nine and a half acre tract, according to the natural 
ealls and ealls for distance in the field notes, it lies almost en- 
tirely within the Wheat pre-emption and will not include said 
thirty-four acres recovered by Hampton from Potter. 

The testimony of Potter was offered to show as a fact what 
disposition he had made of the corn raised upon the land 
under his contract. This was excluded, and Potter excepted. 
Other facts are stated in the opinion. 


A, J. Harris for appellant. 
I. There was evidence to support the defense set up of evic- 
tion, and it was error for the court to charge the jury to find 





for the plaintiff, even though the weight of evidence may have 
been against him. Gilkey v. Peeler, 22 Tex., 669; Steagall 
vw. McKellar, 20 Tex., 268; Walling v. Kinnard, 10 Tex., 509; 
York v. Gregg, 9 Tex.. 85; Andrews v. Palmer, id., 491; 







Stewart v. Insall, id., 397. 
II. The testimony offered and excluded was not of a ¢rans- 





action with the deceased, but as to an independent fact, viz.: 
Whether Potter had consumed the corn or stored it subject to 
the order of his creditor was legitimate, and should have been 
admitted by the court. 

III. While the record shows no proof as to any special value 
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of the thirty-four acres of land recovered by Hampton from 
Potter, still its value can be gathered from the whole pur- 
chase price, as shown by the obligation sued on; and the proof 
showed that the land purchased by Potter was short thirty- 
four acres at least, whether recovered by Hampton or by error 
in description, and the court ought to have granted a new 
trial. 


Sleeper, Jones & Kendall for appellee. 

[. If there is no evidence to support the defense set up by the 
defendant, it is proper for the court to charge the jury to render a 
verdict for the plaintiff for the amount which the plaintiff shows 
he is entitled to by the proof. The evidence of the plaintiff es- 
tablished the contract sued on, and that it was executed for the 
land described in the petition, and that wheat was worth from 
seventy-five cents toa dollar and a half a bushel from the date 
of the contract to the institution of the suit. Defendant 
proved that Samuel Wheat’s deed was a warranty deed to him 
for three hundred and seventeen and seven-tenths acres of land, 
in two tracts adjoining each other, one of which contained 
fifty-nine and a half acres of land. The defendant testified 
that the thirty-four acres recovered from him by Hampton, in 
the ease of Hampton v. Potter, was included within the fifty- 
nine and a half acre tract. W. T. Rucker testified that he had 
surveyed the fifty-nine and a half acre tract under order of 
the court; that if the tract is surveyed according to the natu- 
ral calls and calls for distance, as they are found onthe ground 
by actual survey, it lies almost entirely within the Wheat pre- 
emption, and includes none of the land recovered by Hampton 
from Potter. 

II. The court did not err in excluding the testimony re- 
ferred to in the bill of exceptions. 21 Tex. 465; Benj. on 
Sales, 2, 63-4,462; Addison on Con., sees. 568, 569, 575, pp. 

35, 139, and note 1, 140, 149; 2 Parsons (ed. of 1858), 158, 
and following. 
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Govtp, Assocrare Justice.— We are unable to see that the 
court was justified in charging the jury that defendant “ had 
failed to show that he was evicted from any of the lands sold 
to him by Wheat,” and in effect withdrawing from the jury 
the question of deficit in the fifty-nine and a half acre tract. 

The court seems to have regarded the testimony of the sur- 
veyor locating the fifty-nine and a half acre tract “ according 
to the natural calls in the field notes, which are all to be 
found on the ground as called for,” as conclusively establish- 
ing the true location of that tract, notwithstanding that con- 
clusion is repugnant to the eall “for the survey on which the 
land is situated,” to the ealls for course and distance, and 
repugnant to the preceding part of the deed conveying what 
is termed the Wheat pre-emption, in that it makes the deed 
convey a second time a part of the same pre-emption, and 
notwithstanding other opposing testimony as to the under- 
stood locality of the fifty-nine and a half acre tract. Ragsdale 
v. Robinson, 48 Tex., 379. 

It is difficult to understand how the parties could have been 
so mistaken, and if they were so mistaken as to the land, it 
would seem that the defendant was entitled to have the defense 
of deficit in the fifty-nine and a half acre tract submitted to 
the jury. The evidence is stated very briefly, and possibly 
the ease is not before us as it was presented to the court 
below. Passing upon the case as we find it, we are of opinion 
that the court erred in withdrawing from the jury the ques- 
tion of defendant’s right to deduction on the ground of 
eviction from the land. 

Another question grows out of the exclusion of evidence, 
thus stated in the bill of exceptions: 

“ Defendant offered to prove by William Potter, defendant, 
that in pursuance of a special contract made between Samuel 
Wheat, Sr., and defendant, he, the said defendant, raised five 
hundred and ninety bushels of corn on the tract of land which, 
by the contract, he was to plant in wheat, and that he put the 
same up in cribs, securely protected from the weather, subject 
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to the order of the said Wheat, and so kept the same until it 
was entirely destroyed by the weavil; which testimony was 
excluded by the court; to all of which rulings of the court the 
defendant, by counsel, excepts, and tenders this bill of excep- 
tions, and asks that the same may be allowed and made a part 
of the record in this case, which is accordingly done. 

“This is correct except in this: The ruling was that as be- 
tween parties where administrator was plaintiff or defendant, 
the statute prohibits them testifying in their own behalf, and 
the effort to show what had been done with corn raised that 
year, in order to show payment, was rejected; there was no 
evidence as to how the corn was to be handled or delivered 
after being made; and it was in proof that plaintiff’s ancestor 
left early in the year and did not return, having died abroad. 

“KE. B. Turner, 

[SEAL | “Judge presiding.” 

It was proved that by the original contract Potter was to 
plant in wheat, from year to year, the land then in cultivation, 
and the entire crop of wheat, when raised, was to be the prop- 
erty of the vendor, Wheat, to whom it was to be delivered from 
the thresher until he received the sum of twelve hundred 
bushels. 

Alexander Walters testified that he heard Samuel Wheat say 
that the land he had sold to Potter had become foul, and he 
had agreed that Potter should plant it in corn; and that he 
was to take the corn on the place instead of the wheat. 

Potter testified that the year Samuel Wheat, Sr., left for 
vastern Texas he planted same land in corn, and raised thereon 
five hundred and ninety bushels of corn. 

Alexander Walters also testified that soon after the contract 
as to planting the land in corn was made, Wheat went to east- 
ern Texas and died there a year or two afterwards, never having 
returned. 

In our opinion the testimony of Potter as to what had been 
done with the corn raised, in order to show payment, was 
erroneously excluded. 
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The statute does not disqualify a party to a suit by an ad- 
ministrator from testifying in the case, except “as to a trans- 
action with, or statement by, the intestate.” R. S&., art. 2248. 
The evidence offered was not as to what had transpired between 
the deceased and defendant, nor as to what statements deceased 
had made, but as to what defendant himself had done. Such 
evidence could only be excluded on the ground that the statute 
forbids a party from testifying at all in his own behalf in a 
suit against him by an administrator. 


=a 


a ea 


As the vendor “ was to take the corn on the place,”’ as testi- 
tied by a witness, the court appears to have been mistaken in 
holding that there was no evidence as to how the corn was to 
be handled or delivered after being made. The evidence 
should, we think, have been omitted. To what extent it would 
entitle Potter to a credit, if he allowed the corn to go to waste 
in the absence of Wheat, it is needless to now inquire. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Rozert H. Bunron v. J. A. Carpwett ET AL. 
(Case No. 4147.) 


1. Bounpary — Excess rn survEy.—Where title has issued to two surveys 
for a league of land, each located and surveyed at the same time, and 
which call for a common marked corner and a common divisional line, 
the location of the dividing line is not affected by the fact that, by observ- 
ing it, an excess of one thousand acres would be contained in one of the 
surveys. 

2. Limrration.— The statute of limitation will not run in favor of an 
adverse occupant under a junior title, if his possession does not extend to 
that part of the land in dispute which is within the conflict. 


Appeat from Caldwell. Tried below before the Hon. L. 
W. Moore. 
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Suit by Robert H. Bunton, in trespass to try title to 452 
acres of land out of the F. Castillo 1,240 acres surveyed in 
Caldwell county; the land described in his petition and claimed 
by him reaching to and being bounded on the northeast by the 
northeast line of the Castillo survey, which is identical with 
the southwest line of the Gideon Pace league, which line is also 
identical in part with the northeast line of the Pablo Mar- 
tinez league, according to the county surveyor’s map. The 
Pace and Martinez leagues were located and surveyed at the 
same time, the dividing line between them being run and 
marked as common to both leagues. The Castillo survey was 
a junior location, and described as bounded on the northeast 
by the southwest or west line of the Pace league; the calls in 
almost all of appellant’s muniments of title are limited on the 
northeast to that line. Neither appellant nor any of his ven- 
dors have ever been in possession of any land northeast of that 
line. 

Appellees claimed title to their respective tracts of land as 
in the Pace league, and are bounded on the southwest by the 
southwest line of said league, a portion of said line being 
the dividing line between the tract claimed by appellant and the 
tracts claimed by appellees, as described in their respective 
deeds. Hence appellees submit that the issue in this suit was 
not one of title, but of boundary, and related to the true loca- 
tion, upon the ground, of the southwest or west boundary line 
of the Gideon Pace league. 

Appellees claimed that the Pace line is identical with the 
northeast line of the Martinez league and the same line con- 
tinued in a southeasterly direction, which line they identify 
and locate on the ground, while appellant claimed that the 
Pace line is 530 varas northeast from and parallel to the 
Martinez line; thus putting in controversy a strip of land 530 
varas wide, which issue was decided in favor of appellees. 

The patent to the heirs of Gideon Pace for the Pace league 
was dated February 10, 1846; it contained a eal! for the 
northeast corner of League No. 9, made for Pablo Martinez. 
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The patent to Pablo Martinez bore date September 11, 1845; 
it describes the survey as “ beginning at the northwest corner 
of the Gideon Pace league.’’ The Castillo survey was made 
long afterwards and was patented March 12, 1873. 

It would appear from the evidence that only the west line 
of the Pace league bordering the San Antonio road was actu- 
ally run by the original surveyor. By observing the calls for 
the exterior lines of the Pace and Martinez leagues, and 
establishing a common line between them, an excess in quantity 
of about one thousand acres would be contained in the Pace. 
league. Appellant’s actual possession, though within the 
bounds ealled for in the title under which he claimed, did not 
extend to nor embrace that part of the Castillo grant conflict- 
ing with the Pace league. 

Many questions were discussed in the briefs with reference 
to the admission of evidence, ete., which in view of the opin- 
ion it is unnecessary to notice. 


Nix & Storey for appellant. 

I. A party in possession under a junior grant which con- 
flicts with an older grant, holds under the plea of limitation 
to the extent of the boundaries of said junior grant, or to the 
extent of the boundaries in his deed, if he claim less than the 
entire grant. The plaintiff Bunton claims 452 acres of the 
Francis Castillo 1,240 acre survey. This is a junior grant to 
the Gideon Pace league, under which defendants claim. The 
conflict between the two grants is 530 varas wide and 9,500 
raras long. The conflict in controversy in this suit is 530 varas 
wide by 1,875 varas long, and is covered by*the field notes in 
all the deeds in appellant Bunton’s chain of title, and the 
junior grant has been in the actual and continuous possession of 
the plaintiff Bunton and his vendors since July, 1854, or 1855, 
when C. L. Storey paid for the land and went into possession. 
The statute of limitation of three years is complete, if not the 
five and ten years. Whitehead v. Foley, 28 Tex., 11, 15: 
Jones v. Menard, 1 Tex., 780; Galan wv. Goliad, 32 Tex., 788; 
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Marsh v. Weir, 21 Tex, 109, 110; Whitehead v. Foley, 28 
Tex., 287, 288; Charle v. Saffold, 13 Tex., 110, 112; Blanken- 
hin v. Blankenship, decision of Commissioners of Appeals, 
Galveston term, 1880. 





II. Under five years’ plea of limitation, a quit-claim deed is 
good. Mosely vw. Lee, 37 Tex., 479; I[udson v. Wheeler, 34 
Tex., 369; 26 Tex., 41, 42, 171, 172; 34 Tex., 369; 16 Tex., 
444-5; 10 Tex., 390- -1; 48 Tex., 95 100: 5 Tex., 260. 

III. There never was but one line of the Pace league run by 
the locator, and that was along the old San Antonio road, now 
invisible. Afterwards the surveyor adopted the northeast line 
of Martinez league No. 9 as a part of the southwest line of 
the Pace league No.8. This line being too short for the Pace 
line by 1,875 varas, so the footsteps of the surveyor can never 
be found, because not made. The Pace patent field notes call 
for width 2,500 varas, and proves to be 3,100 varas to the Mar- 
tinez league. The course and distance along the San Antonio 
road from the beginning corner will not reach the Martinez 
league by more than 700 varas. The Pace patent calls for 
4,428 acres, and this extension would give it hare 5,500 acres 


Strinaf llow & MeNeal for appellees. 

I. Appellant cannot avail himself of the statute of limita- 
tions of three or five years. Constructive possession can only 
extend to the limits defined in his deed. Portis v. Hill, 3 
Tex., 279. ‘The land in controversy is east of appellant’s most 
eastern call. 

II. The southwest boundary line of the Pace league being a 
controlling call ia appellant’s muniments of title, he is bound 
by it as established. Browning v. Atkinson, 37 Tex., 659; 
Stafford v. King, 30 Tex., 257; George v. Thomas, 16 Tex., 
87, 88; Bolton vw Lann, 16 Tex., 111, 112. 

III. If it be a fact, as claimed, that the Pace grant, as lo- 
cated, is too wide, and contains too much land, still a subse- 
quent location cannot claim to reform the grant for the excess. 
Haneock v. McKinney, 7 Tex., 384; Swift v. Herrera, 9 Tex., 
263; Maxey v. O’Connor, 23 Tex., 239. 
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Govutp, Associate Justice.— The ordinary rules of con- 
struction will locate the Pace and Martinez leagues as adjoining 
grants, the northeast line of the Martinez being a common 
line, and will consequently place the junior grant to Castillo, 
purporting to occupy a supposed space between these leagues, 
in conflict with the Pace league, except the southeastern part 
of the Castillo. That the lines of the Pace league were not 
actually surveyed, and that the width of the league will have 
to be extended from 2,500 varas called for to something near 
3,100, producing an excess in quantity of about 1,000 acres, 
are facts of themselves insufficient to justify a disregard of 
the calls for the Martinez league, as having a common marked 
corner and a common marked line. 

The leading question in the case is one of limitation, and 
has, we think, been recently decided by this court in the case 
of Peyton v. Barton. In that case it was decided, after the 
question had been held under consideration for a year, that 
“the statute will not run in favor of an adverse occupant, 
under a junior title, if his possession does not extend to that 
part of the land in dispute which is within the conflict.” 

The improvements of Bunton, and of those under whom he 
claims, are on that part of the Castillo grant not in conflict 
with the Pace league, and the record fails to show any actual 
possession by Bunton of any part of the Pace league. It fol- 
lows, under the rule just stated, that Bunton has acquired no title 
to the conflict by limitation, whether of ten, five or three years. 

This conclusion makes it unnecessary to inquire whether the 
court committed any error in admitting in evidence the several 
deeds offered by defendants, to show title in"*themselves under 
the grant to Pace. If the court erred in those rulings, the 
error could not be material. Having shown a superior out- 
standing title, the defendant has established a valid defense. 

The claim that defendants are estopped from disputing the 
Castillo grant has not been made out. 

The judgment is accordingly affirmed. AFFIRMED. 


{Opinion delivered June 1, 1880.] 
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R. M. Jounson, Guarpran, erc., v. W. M. Witcox. 
(Case No. 4156.) 


1. PresemMpTions—PrRoBATE MATTERS.— A decree of the probate court 
having general jurisdiction of the subject matter, attempted in a manner 
apparently irregular, to make a partial partition of an estate; there was 
no appeal, or other direct proceeding to vacate it,—no charge of fraud 
against the administrator, and the records had been destroyed by fire. 
Kight years afterwards, in a contest between one of the heirs and the ad- 
ministrator over his application for discharge, the validity of the order 
was attacked, and an effort made to charge the administrator with rents 
and profits of land partitioned under the decree, the same having been 
superseded by a subsequent decree dividing the entire estate. Held, 

1. Every reasonable presumption should, under the circumstances, be 
indulged in favor of the decree. 

2. The decree was sufficient to protect the administrator against the 
claim of the heirs for rents and protits, of property taken from his pos- 
session under it. 

2. Pracrice.—S ee case for cireamstances under which the court reversed 
and rendered judgment basel on a special verdict. 


Arrrat from Milam. Tried below before the Hon. Spencer 
Ford. 

Suit brought by R. M. Johnson, guardian of W. M. Wilcox, 
a minor heir of C. G. Wilcox, deceased, against W. M. Wil- 
eox, administrator of the estate of C. G. Wilcox. W. M. 
Wilcox was appointed and qualified as administrator of this 
estate, by the county court of Milam county, Texas, on the 
30th day of March, 1868. At the November term, 1876, of 
the court, the administrator filed his final account, represent- 
ing how he had administered upon the estate, and showing in 
his possession the sum of $1,825.47, and no other property; 
he sought an approval of his account, distribution of the money 
amongst the heirs, and a final discharge from the duties and 
obligations of administrator. 

R. M. Johnson, guardian of the heir, appeared and filed ob- 
jections on the part of the heir to the administrator's final 
account. At the January term, 1877, the administrator 
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amended his final exhibit, representing additional disburse- 
ments, and showing $1,525.49 on hand for distribution. Sub- 
sequently the cause was tried in the county court, resulting in 
a judgment for the administrator. From this judgment the 
plaintiff, R. M. Johnson, guardian, appealed to the distriet 
court fora trial de novo. In the district court various plead- 
ings were filed by appellant and appellee, not necessary to de- 
scribe. At the April term, 1879, the cause was repleaded as 
to the objections urged by appellant to the final account. 

The questions concerning which it was claimed the court 
below erred in its action, arose on the pleading contained in 
the second and third counts of plaintiff’s fourth amended 
original petition, the answer of defendant thereto, plaintiff's 
demurrer to the answer, his second supplemental petition, and 
the evidence offered relating to such pleading. 

Plaintiff alleged in substance in his second count, that on 
or about the first day of October, 1867, one Mary K. Wilcox, 
Hugh W. Davis and Dan. Wilcox took possession and con- 
verted to their own use, 150,000 pounds of cotton and about 
3,000 bushels of corn, the property of the estate of C. G. Wil- 
cox, deceased, the same having been raised during the year 
1867 on a certain plantation belonging to the estate situated 
in Milam county, Texas, and being a part of the D. B. Friar 
league; that by so doing the parties became liable to the es- 
tate, and that the estate had a just claim against them for the 
value of the said cotton and corn at the time and place where 
it was so taken and converted, which plaintiff alleged was 
thirty cents per pound for the cotton, or in the aggregate 
$4,400, and $2,000 for the corn; that when W. M. Wilcox 
was appointed administrator of the estate, on the 30th day of 
March, 1868, he well knew these facts; that there was then a 
reasonable prospect that the administrator could have collected 
the claim; that he never used ordinary diligence to collect the 
same, and that, by reason of his negligence, he became liable 
and bound to pay to the state the value of the claim; plaint- 
iff prayed for judgment accordingly, and that the administra. 
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tor’s final account be restated, and he be charged with the 
same. 

Plaintiff alleged in substance in his third count that when 
the said W. M. Wileox was appointed and qualitied as admin- 
istrator of the estate, on the 30th day of March, 1868, there 
was belonging to the estate a plantation containing S61 acres 
of land, situated in Milam county, Texas, which was duly 
inventoried by the administrator as part of the property of the 
estate; that the disposition of the plantation was not directed 
by will, C. G. Wileox having died intestate; that the same was 
not required to be sold for the payment of claims of any kind 
agiinst the estate and was not so sold, but remained in the 
_possession and control of the administrator about six years, 
from the 4th day of May, 1868, till the 10th day of September, 
1873, when the real estate in administration was partitioned 
amongst the heirs; that the administrator did not at any time 
apply to the probate court for any order to carry on or rent 
the plantation for the benefit of the estate, as was his duty 
by law to do. By reason of which plaintiff alleged that the 
said W. M. Wileox became liable and bound to pay the value 
of what the plantation would have reasonably produced during 
the time it was in his possession or control as administrator, 
which plaintiff alleged was $30,000, and prayed that the 
account be restated by the court and the administrator charged 
with this amount. 

Defendant filed a general demurrer and denial. The de- 
murrer was overruled by the court. Defendant, after specially 
denying several matters alleged by plaintiff, further answering 
plaintiff’s second count, alleged in substance by way of con- 
fession and avoidancg, that there was only about 30 bales of 
cotton and 500 bushels of corn raised on the said plantation 
during the year 1867; that in the fall and winter of 1867 
cotton and corn were very low priced; that the proceeds of the 
same was not more than sufficient to pay the expenses of 
making and gathering it; that Mrs. Mary K. Wilcox, surviving 
wife of deceased, remained on said farm after the death of 
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deceased, and settled up all the business on the farm, and 
appropriated the proceeds of crops to the payment of the 
indebtedness, and that there was nothing left which defendant 
could take possession of or charge any one with. That even 
had there been any surplus of the said crop of 1867, then 
Mrs. Mary K. Wilcox would have been entitled to the same 
for a year’s support. 

Defendant answering plaintiff’s third count concerning the 
rental of the plantation for six years, alleged in substance 
that the 861 acre tract on the D. B. Friar league in Milam 
county was, at the August term, 1868, of the probate court of 
Milam county, set apart and allotted to the said Mrs. Mary K. 
Wilcox as her community interest in the estate of herself and, 
her deceased husband, C. G. Wilcox; that after the death of 
deceased, Mrs. Mary K. Wilcox continued to reside upon the 
above named farm, and that defendant in fact never had any 
possession or control of said farm of 861 acres in his fidu- 
ciary capacity as administrator. 

Defendant by this pleading further amended his final ex- 
hibit by asking an allowance of $400 as attorney’s fees for 
preparing and defending this suit; $37.20 of which he alleged 
he had paid, and that he was due to Messrs. Hamman & Adams 
the balance, $363.80. 

Plaintiff filed general and special demurrers to defendant’s 
answer, denied that the administrator had paid the items for 
which he sought allowance, and alleged that the same were 
unnecessary and excessive and should not be allowed by the 
court. Plaintiff’s demurrers were overruled by the court, and 
the cause was tried on these issues. 

The trial resulted in a verdict for plaintiff as to certain 
items which the administrator claimed credit for in his exhibit 
that were reiected by the court. All the other issues, among 
which were those presented above, were found for the defendant. 

It appeared from the evidence that the records of the pro- 
bate court of Milam county were burned in 1874. T°. M. 
Adams testified to a copy of the proceedings of that court at 
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its Auzust term, 1868, from which it appeared that Wim. M. 
Wilcox, the administrator, at that term filed his petition, in 
which he stated that there were no outstanding debts against 
the estate, and but a small amount due it. Ile represented 
that the heirs were five in number (naming them), one of 
whom was the minor R. M. Wileox, and prayed for the ap- 
pointment of certain persons named to act as commissioners 
to divide the property situate in Milam and Williamson coun- 
ties into five equal portions. This petition was signed by W. 
Ii. White, as attorney for Wm. M. Wilcox. 

At the same term of the probate court an order was entered 
that “eight hundred and sixty-one acres of land lying in 
Milam county, it being the homestead tract, on which the 
widow of said deceased now resides, be set aside for a part of 
her separate property, at the rate and price of five thousand 
one hundred and sixty-one dollars, which shall be charged 
against her, on the final partition, as part of her one-half of 
the community property in said estate, and that the adminis- 
trator, Wm. M. Wilcox, be ordered to give hera title to the 
same.”’ 

The appellee testified that the order was applied for through 
his direction; that he wrote to R. M. Johnson about it; that 
he did not know of any citation being issued to any one in the 
proceeding, and that Mrs. Mary K. Wilcox did not, to his 
knowledge, file a bond conditioned for the payment of one- 
half of the community debts, ete. 

It was in evidence that in 1873 W. M. Wileox applied for 
a partition of the lands of the estate, including the 861 acre 
tract; that partition was madeas prayed for and confirmed, no 
mention being made of the order of August, 1868; but the 
land was again set aside to Mrs. Wilcox. 


Carleton & Morris for appellant. 

I. The court erred in admitting in evidence over the objee- 
tion of plaintiff the document purporting to be an application 
made by W. M. Wilcox, administrator, to the probate court of 


or 
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Milam county, Texas, at its August term, 1868, for partition 
of the estate, and a writing purporting to bea copy of an order 
of the probate court of said county at said term, setting apart 
an 861 acre tract of land, the property of the estate, to Mrs. 
Mary K. Wilcox, as shown by plaintiff’s bill of exceptions. 

II. Said order should not have been admitted in evidence 
for the reason that the same was null and of no effect, because 
when said order was made there were other heirs who had 
rights in said property, and under said administration to be 
determined, and there was no jurisdiction or power ia the 
court to make this order setting apart and withdrawing from 
administration without a regular partition of the estate among 
the heirs, a portion of the interest of the surviving wife in the 
community property of herself and her deceased husband. 
Pasch. Dig., arts. 1357, 1358, 1361, 1363; Withers v. Patter- 
son, 27 Tex., 493; Anderson ef al. v. Lockhart, Texas L. J., 
vol. 3, No. 32, and eases there cited; Shriver’s Lessee ». Lynn, 
2 How., 58. 

III. Said order was null and void because the judge of the 
court had no power to partition real estate by acting alone in 
the manner attempted in this order, but only through the 
action of commissioners of partition in the way provided by law. 
Statutes as cited above; Littlefield 7. Tinsley, 26 Tex., 357. 

IV. The order was null and void because the court did not 
have the power attempted to be exercised by this act, to set 
aside a portion of the property to one of the parties interested, 
without a general decree in partition adjudicating the interest 
and setting apart the shares of the respective parties through 
the action of commissioners of partition. Statutes first cited; 
Newland v. Holland, 45 Tex., 589; Tibbs v. Allen, 27 Ill., 119; 
Aldridge v. Montgomery, 9 Ind., 302. 

V. Said order was null and void because the court had no 
jurisdiction to make the same on the application of the admin- 
istrator, or without an application being made therefor by the 
surviving widow in the manner provided by law. Pasch. Dig., 


art. 1363. 
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VI. Said order was null and void because there was no ser- 
vice on the parties, and the court had no jurisdiction over the 
parties. Authorities cited under the first proposition under 
this assignment; Littlefield v. Tinsley, 26 Tex., 357; Withers 
v. Patterson, 27 Tex., 493. 

VIL. The court had no jurisdiction to make said order set- 
ting aside to the surviving wife her interest in the community 
property of herself and her deceased husband until the surviv- 
ing wife- made an obligation conditioned for the payment of 
one-half of all the community debts existing against the com- 
munity property. Pasch. Dig., art. 1363; Newhall v. Sadler, 
16 Mass., 122; Thayer v. Thayer, 7 Pick., 209; Jenks v. How- 
land, 3 Gray, 536. 

VIII. Said order was null and of no effect because it did 
not vest title in Mrs. Mary K. Wilcox to the land mentioned 
in it, but ordered the administrator to give her title, which he 
had no power in the law to do, and which the court could not 
authorize him to do, by an attempt to delegate its power. 
Pasch. Dig., art. 1363; Guilford v. Love, 49 Tex., 731. 


Hamman & Adams for appellee. 

I. The order is sufficient to sustain the conduct of the ad- 
ministrator in not taking control of the property as part of the 
estate of C. G. Wileox, deceased, and protect him in this action 
for the rent of the farm. 

II. Under the probate law of 1848, in force at the time the 
order was made (and the law is still the same), the heirs are 
not proper or necessary parties to a partition of the community 
property between the surviving wife and the estate of the de- 
ceased; the administrator represents the estate. Pasch. Dig., 
art. 1565. 

III. In the absence of proof, presumptions are most liberally 
indulged in favor of the proceedings of a court of general jur- 
isdietion: the deeree of such a court will support itself, and 
eannot be collaterally impeached. Guilford v. Love, 49 Tex., 
741; Pleasants v. Dunkin, 47 Tex., 355. 
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IV. In the absence of proof, it must be presumed that the 
bond which the law required the surviving wife to give, was 
given by Mrs. Wilcox. There is no proof about this matter, 
except that W. M. Wilcox, administrator, says “* Mrs. Mary K. 
Wilcox did not, that I know of, file a bond.” 

V. The law did not require a bond. There were no com- 
munity debts —no debts at all—at the time the order was 
made. The law required the bond to protect creditors only. 
Pasch. Dig., art. 1363. 

VI. The fact that subsequently in a general partition to 
which no objection was made, but in which all parties now ac- 
quiesce as just and right, the same property was again set 
apart to Mrs. Wilcox, will not be held to avoid the former 


. 


position under which parties acted and acquired rights, and to 


> 


make them liable for so respecting it. 


Bonner, Assoctate Jusrice.—— There is no charge of fraud 
against the administrator, W. M. Wilcox, but simply that of 
negligent omission of duty, and that certain items for which 
he sought allowance were not proper credits. 

Counsel for R. M. Johnson, guardian of the minor, R. M. 
Wilcox, who contests the account of the administrator, pre- 
sents in his brief only three of the errors assigned, the first, 
second and fourth, and in argument presented the last two 
only. 

The first alleged error, that the court erred in overruling 
plaintiff’s demurrer and speciai exceptions to defendant’s 
amended original answer, is considered immaterial, as it ap- 
pears from the charge of the court that the guardian, on the 
trial below, had the privilege to introduce evidence in support 
of all the issues upon which he contested the account of the 
administrator. 

The second assigned error is, that “the court erred in ad- 
mitting in evidence over the objection of plaintiff the docu- 
ment purporting to be an application made by W. M. Wilcox, 
administrator, to the probate court of Milam county, Texas, at 
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its August term, 1868, for partition of the estate, and a writ- 
ing purporting to be a copy of an order of the probate court 
of said county at said term, setting apart an 861 acre tract of 
land, the property of the estate, to Mrs. Mary K. Wilcox, as 
shown by plaintiff’s bill of exceptions.” 

It is sought under this issue to make the administrator lia- 
ble for rents and profits of a certain tract of land, which, by 
decree of the probate court, had been set apart to the surviving 
wife of his intestate, C. G. Wilcox, as her interest in the com- 
munity property, under art. 1363, Paschal’s Digest. 

This decree was made in the regular course of administra- 
tion upon the estate of C. G. Wilcox, deceased, by the probate 
court of Milam county, which had general jurisdiction of the 
subject matter. 

There was no appeal or other direct proceeding to vacate it; 


D 


no charge of fraud against the administrator or any one else 
in its procurement; and the records have been destroyed. 
Under these circumstances, the law would indulge in all rea- 
sonable presumptions in favor of its validity. Guilford v. Love, 
49 Tex., 715; Fitch v. Boyer, 51 Tex., 336. 

The question here presented is not so much whether the 
decree was sufficient to vest the absolute title to the half 
interest of the heirs of the deceased father to the land, in 
Mrs. Wilcox, or whether upon final partition she might not, if 
the decree was improperly made, be equitably chargeable with 
their half of the rents, but whether it was sufficient to protect the 
administrator against the claim of the heirs for rents and profits. 

Thus considered, we are of opinion that the decree was not 
such an absolute nullity, that, so long as it remained unre- 
versed, the administrator should, at the peril of being pun- 
ished for contempt and removed from office for failure to obey 
it, be held responsible for the rents and profits of property 
thereby taken from his possession. 

The fourth assigned error is, that “the court erred in over- 
ruling plaintiff's motion for a new trial, for all the reasons as 
set out in the said motion.” 
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This assignment is not objected to as being too general, but 
issue is joined upon the only question presented under it, 
involving one of the material questions in the case. The prop- 
osition of the guardian under this assignment is, that “the 
verdict of the jury is contrary to the law and the evidence, in 
this: that it finds that defendant’s final account was not just 
and correct, and restates the same, thereby showing the plaint- 
iff's right to object and his suecess in objecting to the same, 
and notwithstanding, this finds the item of four hundred 
dollars paid by defendant to Messrs. Hamman & Adams as 
attorney’s fees, to defend this suit.” 

Under this issue the court in both the general and special 
charge instructed the jury substantially, that if the account of 
the administrator as exhibited by himself was found to be 
correct, then the contest was improperly made and he should 
be allowed attorney’s fees to defend the same; but if his ae. 
count was not thus eorrect, but had to be restated, then he was 
not entitled to such fees. 

No question was made as to the reasonableness of the 
amount of attorney’s fees charged. 

Although special issues were not submitted to the jury, 
their verdict is special as to the items and amounts found for 





and against the administrator. They allow him as a credit 





the sum of $688, “as per amended final exhibit.” One item 





of this exhibit, as shown by the record and made by the ad- 
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ministrator himself, is $363.80, * balance of fee due Hamman 





& Adams for preparing defense in this suit.” 
The exhibit of the administrator showed that he had previously 
advanced to these attorneys enough to make this fee $400. 






The jury having found that the administrator in his exhibit 





had failed, by several hundred dollars, to charge himself with 





the proper amount due the estate, then under the charge of 





the court on the issue of attorney’s fees, and which we think 





correctly announced the law in such cases, so much of the 





verdict as allowed the administrator this $363.80 was against 





the law and erroneous. 
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There being in the record certain data by which this part 
of the verdict can be separated and corrected without affecting 
its validity in other respects, and as the object of the verdict 
in such cases is to enable the court, in connection with the 
exhibit of the administrator, to restate, if necessary, his ac- 
count, the judgment below will be here reformed, so as to 
deduct from the amount allowed the administrator the above 
sum of $400; he to be taxed with all costs in and about this 
appeal expended. 

ReEVERSED AND RENDERED. 


[Opinion delivered June 4, 1880.] 





W. E. Rogers vs. M. E. McLaren. 
(Case No. 3776.) 


1. CERTAINTY OF DESCRIPTION —JUDGMENT.—In a suit to enforce a 
vendor's lien on land for the payment of a note given for the purchase 
money, there was no specific description of the land set forth in the peti- 
tion in terms, but reference was made for further description to a deed 
executed by the vendor. Judgment was rendered for the amount due 
on the note, and ordering the sale of land not specifically deseribed in 
terms by the judgment, but referred to as described in a deed recorded 
on certain pages of the county record of deeds: ITeld, 

1. There being no statement of facts contained in the transczipt, the 
presumption is in favor of the judgment. 

2. The description of the land was sufficiently certain, the same 
being set forth so as to be identified with certainty in the deed. 

3. The fact that the judgment describes the land further than as 
averred in the pleadings by reference to the particular registry book 
and page in which the deed to the same was recorded, was not a vari- 
ance from the pleading, but an additional description, which, in the 
absence of a statement of facts, it will be presumed was sustained by 
the pleadings. 


‘Aprrat from Bosque. Tried below before the Hon. D. M. 
Prendergast. 
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M. E. MeLaren, defendant in error, brought suit in the dis- 
trict court for Bosque county against W. E. Rogers, Christian 
Cook, George Minicks, J. M. Haneock and Hawk. Sparks, 
alleging that W. E. Rogers had executed and delivered to 
Wade Horton his promissory note for twelve hundred and 
twenty-six dollars, which was given as the purchase money for 
a certain tract of land, and that the same had been transferred 
to the defendant in error, M. E. MeLaren; that Cook, Minicks 
et al., who were also made defendants, were claiming and in 
possession of portions of the land. Prayer for judgment and 
foreclosure of vendor’s lien on a balance due on the note after 
admitting sundry credits. Defendants below pleaded a gen- 
eral denial only. Judgment was rendered by the court, after 
hearing the evidence, in favor of McLaren, defendant in error, 
for sixteen hundred and fifty dollars and forty-five cents and 
costs of suit, against Rogers, the maker of the note; and a 
decree foreclosing the lien against all the defendants, and pro- 
viding for order of sale. 

The note was set forth in the petition and was as follows: 

“$1,226. On or before the first day of January, 1875, I 
promise to pay Wade Horton, or bearer, the sum of twelve 
hundred and twenty-six ($1,226) coined dollars, with interest 
at ten per cent. from date until paid. The above note is given 
as part payment on a one thousand sixty-three (1,063) acre 
tract of land, this day sold by me to him, the said Rogers, in 
Bosque county, out of the south half of the William Shepard 
league and labor, said deed of conveyance bearing even date 
with this note; said note constituting a vendor’s lien on said 
land for the purchase money of the same. This October 9, 
1873. 


(Signed) W. E. Rogers. 
Attest: 


“HW. C. Forp, 

“A. Horron.” . 

The petition referred for better description of the land to a 
deed to the same from Wade Horton to W. E. Rogers, “ which 
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is in the possession of said Rogers, and which he is hereby 
notified to produce upon the trial of this cause; otherwise 
secondary evidence of its contents will be offered by the 
petitioner upon trial.” 

The judgment foreclosed a vendor’s lien on 1063 acres, part 
of William Shepard’s league and labor, “ described in deed of 
conveyance from Wade Horton to defendant W. E. Rogers, 
dated the 9th day of October, 1873, and recorded in Book M, 
pages 201, 202 and 203 of said Bosque county deed records.” 
Though there was no statement of facts, the copy of such a 
deed was incorporated in the transcript in connection with the 
pleadings, and the land conveyed was in that deed specifically 
designated, so as to be identified with certainty. 


James M. Anderson for appellant. 

I. The description of the land in the decree foreclosing the 
lien is different from the description in the petition. The 
note is set out in the petition and describes the land thus: 
“The above note is given as a part payment on a one thousand 
sixty-three acre tract of land, this day sold by me to him, the 
said Rogers, in Bosque county, out of the south half of the 
William Shepard league and labor; such deed of conveyance 
bearing even date with this note.” And then further on the 
petition sets forth that the note was given “for part of the 
purchase money for one thousand and sixty-three acres of land, 
out of and a part of the south half of the William Shepard 
league and labor of land, lying in Bosque county, state of 
Texas.” Murray v. Land, 27 Tex., 89; Pressley wv. Testard, 
29 Tex., 201; Schmidt v. Mackey, 31 Tex., 659; 2 Jones on 
Mortgages, sec. 1462, title Foreclosure. 

If. No land is described in plaintiff's petition. 

III. No reference to pages and books of record was had nor 
alleged in the original petition, and therefore the decree varies 
from the description in the petition. 


S. H. Penick for appellees. — Any description of land ina 
deed or decree of court is sufficient if by it, and the records 
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ealled for or pointed out, a person of ordinary intelligence can 
find and identify the land. In this cause there is no pretense 
that the land is not identified and cannot be found by the 
decree, nor that there is any danger of selling the wrong land. 


2 Jones on Mortgages, § 1572. 


Bonner, Assocrate J ustice.— In this ease there is no state- 
ment of facts, and every reasonable presumption should be 
indulged in favor of the judgment below. 

The only question in the case is that of the sufficiency of 
the description of the land upon which the vendor’s lien was 
enforced. 

Although there is some confusion as to description arising 
from the recitals in the note set out in the petition, and which 
appear evidently to have been inadvertently made, yet this is 
obviated by a subsequent allegation, in which for better descrip- 
tion reference is made to the deed to the land, executed by 
the vendor, Horton, to the vendee and defendant below, W..E. 
Rogers. 

Under recent decisions of this court this description is suf- 
ficiently certain. Norris v. Hunt, 51 Tex., 609; Steinbeck w. 
Stone, ante, p. 382. 

The fact that the judgment further describes this deed than 
as averred in the pleadings, by reference to the particular 
registry book and page where recorded, is not a variance from 
the pleadings, but an additional description which, in the 
absence of a statement of facts, we must presume was sus- 
tained by the evidence. 

AFFIRMED. 

[Opinion delivered June 11, 1880.] 
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Tue Sratre or Texas v. T. J. Norrett er AL. 


(Case No. 4211.) 


1. Srarures consTRUED — CLERK'S CosTs.— Subsequent to the adoption of 
the Code of Procedure, and on the 22d of April, 1879, the legisiature 
passed ‘‘ An act to amend chapter two of title tifteen, and chapter one of 
title sixteen, in the Code of Criminal Procedure, of an act entitled an act 
to alopt and establish a Penal Code, and a Code of Criminal Procedure, 
for the state of Texas,”’ in which it is provided as follows: ‘‘ The district 
or county attorney shall be entitled to ten per cent. on all fines, forfeit- 
ures or money collected for the state or county, upon judgments recoy- 
ered by him, and the clerk of the court in which such judgments are 
rendered shall be entitled to five per cent. of the amount of said judg- 

* ments, to be paid out of the money when collected.”’ Held, 

1. If the power of the legislature thus to pass the amendment should 
be conceded, the act, considered with reference to its caption, did not 
provide for fees of the clerk in civil causes. 

2. The phrase in the act, ‘‘ judgments recovered,’’ applies appropri- 
ately to judgments in scire facias cases, as forfeited bail bonds and 
recognizances, 

3. The fees of clerks in civil causes were already fully provided for, 
and there is nothing in the act to indicate the l-gislative intention to 
make it cumulative. 


Arrrat from Travis. Tried below before the Hon. E. B. 
Turner. 

The state brought suit on the bond of defendant for a bal- 
ance due as collector of taxes, and recovered judgment for 
the sum of $1,268.77. 

_ Exeeution was issucd on the judgment by E. Hallman, 
clerk of the district court, and the amount of the judgment 
collected and paid over to him. 

Demand was made by state on the said clerk for the money 
collected on the judgment. ile paid over all of the amount 
except $60.61, which he retained and refused to pay over, 
claiming the same as commissions allowed him by law. 

A motion was filed by the state against the clerk, to require 
him to pay the sum thus retained. Ile answered that he held 
the same by virtue of art. 1112, C. C. P., as part of his costs 
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in the case. The district court refused to grant the prayer of 
the state; entered judgment for the clerk and against the state 
for costs. The case was submitted under an agreement setting 
up the above facts. 


E. Taylor Moore, D. W. Doom, and McCormick, Attorney 
General, for the state. 

I. This was a civil action, and the fees of all the officers of 
the court are fixed and prescribed by statute. It is unlawful 
to demand or receive other or higher fees than those pre- 
scribed. C.C. P., art. 1112; R.S., arts. 2389-2421. 

II. The article of the code applies only to money collected 
by virtue of its own provisions, notwithstanding the general 
language used. 

III. The code took effect on July 24, 1879, and the revised 
statutes on the first day of September following. They are 
two separate and distinct acts passed at the same session of the 
legislature. As to the construction of such conflicting stat- 
utes, see Potter’s Dwarris on Statutes, 182; Lessee of Brewer v. 
Blougher, 14 Pet., 178; Runnels v. Belden, 51 Tex., 49. 


Hancock, West & North for appellee. — The language of 
the statute is broad and unambiguous. Upon all judgments 
rendered in favor of the state in suits for the collection of 
money, the clerk of the court where the judgment is rendered 
shall receive five per cent., to be paid out of the money 
collected. 

There is no limitation in this article as there is in the one 
following (art. 1113), upon money collected by the sheriff or 
other officer without suit, giving him five per cent. thereof 
only when collected under the provisions of “ this code.” 

This is the difference between the two articles: Article 1112 
regulates the commission to be paid the district or county at- 
torney and:the clerk where money is collected on a suit and 
judgment for the state, without limitation, and whether ren- 
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dered under the provisions of the Code of Criminal Procedure 
or of any other code or law. 

Appellant admits that this is the language, but to limit its 
operation he insists that the law regulating the fees and costs 
of the clerk in civil state cases is found in KR. S., art. 2383 
et seq., and that no addition can be engrafted on the civil stat- 
utes by the Code of Criminal Procedure. 

As a matter of fact the Code of Criminal Procedure went 
into effect before the civil Revised Statutes, on July 24, 1879, 
while the latter did not go into effect until September 1, 1879. 
It is also true that the three codes (Revised Statutes, Code of 
Criminal Procedure and Penal Code) were all passed on Feb- 
ruary 27, 1879. The penal Revised Statutes were presented 
to the governor February 27, 1879, and the civil Revised 
Statutes on February 28, 1879. Neither was ever signed and 
720; C.C., p. 156.) 


That the codes did not go into effect on the same day was 


approved by him. (R.S., § 


the result of accident or oversight in the legislature, or in the 
commission to revise the laws. The penal codes, by the fourth 
section of the bill, as originally prepared by the revisors, pro- 
vided that they should go into effect ninety days after their 
passage. This provision was afterwards discovered to be in 
conflict with art. ILI, $ 39 of the constitution, which pro- 
hibits general laws (except in certain cases) from going into 
effect until ninety days after the adjournment of the session, 
and not ninety days after their passage. 

The revisors in their report called the attention of the legis- 
lature to this error, and suggested that the fourth section of 
the penal codes be made to conform exactly to the twenty- 
second section of the civil statutes. (Report of Commission- 
ers, p. 36.) 

This, however, the legislature overlooked or failed to adopt. 
If it had been adopted both codes would have been passed on 
the same day, and gone into effect at the same time. That 
such was clearly the purpose of the legislature is evident from 


the above statement, gathered from the journals of the legis- 
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lature, the revised statutes, and the report of the commission- 
ers. This justifies us in considering them as in fact not only 
passed —as they actually were—at the same session, but 
practically on the same day, and only by accident or mistake 
going into effect at different times. 

If this be correct, these two acts should be construed in 
part materia; and in order to arrive at the meaning of any 
one article, the articles or sections of both bills may be looked 
to. See Cain v. State, 20 Tex., 355, a case arising under the 
penal codes when first enacted in 1856. 

It is true that the constitution prescribes as a general rule 
that all laws shall embrace but one subject, and that subject 
expressed in the title; but the civil and criminal codes are 





expressly made by the constitution an exception to this rule. 
Art. ITI, S 3. 

While it was intended, if possible, to arrange all the civil 
‘statutes under one head and the criminal statutes under 
another, yet in practice this might not always be possible, and 
the object of that constitutional provision was to allow the 
legislature a discretion in this matter. 

It will accordingly be found that frequently the penal codes 
refer to articles in the civil statutes, and vice versa. 

A comparison of the civil statutes as reported by the revis- 
ors and as passed by the legislature on February 27, 1879, will 
show that the fees of district clerks were materially reduced 
by them. See chapter “Fees” in the Revised Statutes, and 
compare it with the fee bill in Paschal’s Digest. 

The journals show that after the passage of the revised 
statutes the clerks memorialized the legislature to increase their 


Oo 
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fees, and it is probable that the act of April 22, 1879, now 
under consideration, was passed in obedience to these de- 
mands. 






Bonner, Associate Justice.—The clerk of the district 
court of Travis county contends that he has the right to re- 
tain as his fees, under the provisions of article 1112 of the 
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Revised Code of Criminal Procedure, the money for which 
this motion was made against him. 

This article reads as follows: “The district or county at- 
torney shall be entitled to ten per cent. on all fines, forfeitures 
or money collected for the state or county, upon judgments 
recovered by him, and the clerk of the court in which such 
judgments are rendered shall be entitled to five per cent. of 
the amount of said judgments, to be paid out of the money 
when collected.” 

This is not a part of the original code of procedure, as 
adopted by the legislature, February 21, 1879, but is an 
amendment subsequently made, April 22, 1879, and that part 
in relation to the fees of the clerk is an entirely new and dis- 
tinct clause. 

The caption under which this amendment was made is as 
follows: 

“ An act to amend chapter two of title fifteen, and chapter 
one of title sixteen, in the Code of Criminal Procedure, of an 
‘act entitled ‘an act to adopt and establish a Penal Code and a 
Code of Criminal Procedure for the state of Texas.’?” Laws 

tegular Session, 16th Leg., 133. 

The judgment upon which commissions are claimed by the 
clerk was rendered in a civil] suit, upon a defaulting collector's 
bond. Should it be admitted that the legislature could consti- 
tutionally pass an amendment to the Code of Criminal Pro- 
cedure, in which they should therein provide for the fees of 
clerks in civil cases, we are of opinion, from the caption itself 
of this act, and from its context, that the legislature by this 
article intended to provide for the fees of clerks, not in civil 
eases, but in those arising under the Penal Code and Criminal 
Procedure. 

This construction is consistent with the language used, 
though that language might be sufticiently comprehensive, 
abstractly considered, to embrace fees in civil cases also. 

The phrase, “upon judgments recovered,” would appro- 
priately apply to judgments in ccvre facias cases on forfeited 
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bail bonds and recognizauces, which, though guasé civil in 
their nature, have been construed, both by this court and the 
court of appeals, in cases arising under the revised codes, to 
so far partake of a criminal character as that the supreme 
court did not have jurisdiction of them on appeal. 

We are further strengthened in this construction from the 
fact that by the provisions of the revised civil statutes the 
fees of clerks in civil cases are otherwise fully provided for; 
and it will not be presumed, unless the language and context 
would bear no other reasonable construction, where the exist- 
ing law has made adequate provision for the particular case, 
that the new law passed upon a different feature of the case 
was intended to be cumulative and give double fees for the 
same service. The case having been submitted upon an agreed 
statement of facts, and to obtain the proper construction of 
this article of the statute, the judgment of the court below 
will be reversed, and judgment here rendered for the state in 
accordance with this opinion, and it is accordingly so ordered. 


Rerversep AND RENDERED. 


[Opinion delivered June 11, 1880.] 





Tra Green v. J. L. Grissom. 
(Case No. 4090.) 


1. CONTROL OF SURVIVING WIFE OVER COMMUNITY PROPERTY.— STATUTE 
CONSTRUED.— The fact that a surviving wife did not sign and swear to 
an inventory of the community property of herself and her deceased hus- 
band, under the act of August 26, 1856 (Pasch. Dig., art. 4648), before 
selling the land thus owned, will not in a collateral proceeding affect the 
validity of her deed, there being no charge of fraud, or that the land was 
sold for an improper purpose, if it appear that the land was valued by 
appraisers appointed by the court and their appraisement entered of record, 

2. SALE OF COMMUNITY PROPERTY BY WIDOW.— See statement of case for 
facts held sufficient to authorize conveyance of community land by sur- 
viving wife when her action was attacked in a collateral proceeding. 
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Arveat from Ellis. Tried below before the Hon. George 
N. Aldridge. 

Suit brought by J. L. Grissom to recover an undivided one-half 
of the land described in his petition, claiming the same as heir 
of and purchaser from the other heirs of Moses 8. Grissom, 
deceased. The defendant, Ira Green, answered by general de- 
murrer and plea of not guilty. Green claimed title under : 
deed from Rebecca Grissom, the surviving wife of Moses S. 
Grissom, deceased. 

The evidence established the following facts: That the land 
in controversy was the community property of Moses S. Gris- 
som and his wife, Rebecea Grissom, at the time of the death 
‘of Moses S. Grissom in 1858; that Rebecca Grissom, as sur- 
viving wife, made, in 1863, a deed to that land, under which 
Ira Green, through mesne conveyances, claims; that the plaint- 
iff J. S. Grissom had all the right and title of five of the chil- 
dren and heirs of Moses 8. Grissom, and that no other children 
were living. 

The defendant relied on the following proceedings, had in 
the proper court, pertaining to estate of M. S. Grissom, viz.: 
“No. 105. In the matter of the estate of M. S. Grissom, 

deceased.— Appointment of appraisers. 

* Now at this term comes Rebecea Grissom, widow and sur- 
vivor of M.S. Grissom, deceased, and asks for the appointment 
of appraisers of the estate of her husband, under the act of 
August 26, 1858. Whereupon, on due consideration of the 
premises, it is ordered by the court that E. M. Brock, N. R. 
Simes and J. N. George be, and they are hereby, appointed 
appraisers to appraise the estate of said decedent. 

“In the matter of estate of M. 8S. Grissom, deceased.— Filing 
of inventory. 

“Now, on the 27th of September, A. D. 1858, is filed an 
inventory of the property belonging to the estate of M. S. 
Grissom, deceased. 


‘ 


“Tn the matter of estate of M.S. Grissom, deceased.— Inven- 


tory filed September 27, 1858. 


23 
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7, 1858. 


“Tue Srare or Texas, } 
\ b] 


County of Eliis. | September 
“We, the undersigned commissioners, appointed at the 
August term of county court, for transaction of business, pro- 
ceed to appraise the property belonging to the estate of M. S. 
Grissom, as follows, to wit: 
“One tract of land as per deed from 


“FE. M. Brock, - - - - - $400 00 
‘Edmondson tract of land, = - ° - 157 50 


“Personal property omitted. ] 
“ Witness our hands this September 7th, 1858. 
“KE. M. Brock, 
“J. A. GEorGE, 
“Appraisers.” 
These proceedings were followed by an affidavit made by 
the appraisers that the above was a true and correct inventory 
of the property belonging to the estate so far as the same had 
come to their knowledge. No other proceedings pertaining 
to the action of the court were in evidence. 
The case was submitted without the intervention of a jury, 
and judgment rendered for the plaintiff for the land. 
Anderson & Bro. for appellant. 





P. J. Nash & W. IH. Fears for appellee. 


wife, to qualify under the act of August, 1856, to manage 


The surviving 


and dispose of the community property of her deceased hus- 
band and herself, must file an inventory signed and sworn to 
by her. Pasch. Dig., arts. 1299, 1300, 4648; Cordier v. Cage, 
44 Tex., 533, 534; Long v. Walker, 47 Tex., 177. 


Bonner, Assocrate Jvustrice.— Under the agreement of 
counsel there is but a single question presented for our con- 
sideration in this case: the legal effect, under the community 
act, August 26, 1856 (Pasch. Dig., art. 4648), of the proceed- 
ings taken by Mrs. Rebecca Grissom, surviving wife of M. 
S. Grissom, deceased, to invest her with the power of sale of 
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his half interest in their community lands, under sale of same, 
by virtue of which power appellant Green claims title. 

It is contended by appellee J. L. Grissom, that as Mrs. 
Grissom did not sign and swear to an inventory of this prop- 
erty, the proceedings were insufficient, under the statute, to 
vest in her this power of sale. 

This court has firmly upheld proceedings under this and 
subsequent statutes on this subject, where they seemed to have 
been taken in good faith for the legitimate purposes contem- 
plated by these acts, and when in substantial compliance with 
their spirit and intention. Dawson v. Holt, 44 Tex., 174; 
Cordier v. Cage, 44 Tex., 532; Long v. Walker, 47 Tex., 173; 
Jordan v. Imthurn, 51 Tex., 276. 

In Cordier v. Cage it was said: “In the case of Dawson v. 
Holt, supra, we décided that the act of 1856 was intended 
and designed by the legislature to afford an easy and speedy 
mode of managing and controlling community estates, and to 
allow a survivor to manage, sell or dispose of it, relieved of 
the trammels thrown around such estates prior to that time, 
and that it was entitled to a liberal construction.” 44 Tex., 535. 

In the subsequent ease of Long v. Walker, 47 Tex., 173, it 
was held that a defective inventory was not sufficient to avoid 
the sale. 

In the ease under consideration, Mrs. Grissom made applica- 
tion in open court to file inventory and have the property 
appraised under the previsions of the statute. The court 
appointed appraisers, an inventory was returned and filed, and 
as to this land accomplished ail the practical objects of an in- 
ventory, signed and sworn to, and seems to have been accepted 
as such by the court. Each tract was separately valued by the 
appraisers appointed by the court, and the proceedings entered 
of record. 

There is no pretense of any intention to defraud the heirs 
of the deceased husband, and the presumption would arise 
that the land was sold for a legitimate purpose; and hence it 


gs were in good faith, were 


would seem that the proceedin 
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accepted by the court as sufficient, aud thus acted upon by the 
surviving wife and the purchaser. 

Under all the circumstances, we are of opinion that the 
omission complained of was rather an irregularity which can- 
not be taken advantage of in a collateral action, than such 
fundamental omission which would render the proceedings 
wholly void. Jordan v. Imthurn, 51 Tex., 287. 

In our opinion there was error in deciding that the proceed- 
ings taken by Mrs. Grissom were not sufficient to invest her 
with power of sale of this property, for which the judgment 
is reversed and the cause remanded. 


ReversED AND REMANDED. 


{Opinion delivered June 15, 1880.] 





J. W. Boorn er au. v. G. B. Piexerr. 
(Case No. 4036.) 

1. Praczrce — Evipencs — PLEApING.— The proper practice is to have the 
sufficiency of pleadings settled on demurrer before proceeding on the 
merits. Where objections to their sufficiency are raised for the first time 
on a question of evidence, the tendency is to confusion, uncertainty and 
delay, and such a practice should not be encouraged. 

2, PLEADING IN SUITS TO REVIVE JUDGMENTS.— In a suit to revive a judg- 
ment formerly rendered in the same court, the same particularity is not 
required as to pleadings and relief prayed for that should be observed in 
the first suit. 


Error from Wise. Tried below before the Hon. A. J. 
Hood. 

G. B. Pickett brought suit against J. W. Booth, G. P. Jones 
and L. A. F. Jones, in the district court of Wise county, to 
revive a judgment by scire facias against them. He alleged 
that on the 16th day of April, 1875, he recovered a judgment 
against them for $656.26, and attached a copy thereof to his 
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petition, referring to the same. From an inspection of that 
copy, as it appeared in the statement of facts, it appeared that 
the judgment sought to be revived had been rendered in Wise 
county by the same court. The petition alleged that the judg- 
ment had become dormant, except the sum of $450. Sczre 
Jacias was prayed for to revive the judgment, for execution 
and general relief. The petition did not describe the judg- 
ment sought to be revived otherwise than by the copy thereof 
attached to it. On November 10, 1879, plaintiffs in error tiled 
their answer, in which they demur generally, and excepted 
specially to the petition, on the ground that the district court 
had no jurisdiction, and file general denial, ete. The excep- 
tions were overruled, except as to an item of $35, and the case 
being tried without a jury, judgment was rendered for Pickett 
for the amount claimed, less $35, and a vendor’s lien on prop- 
erty described, foreclosed, as was done in the original judg- 
ment, though not specifically prayed for in this action. 


Newton & Crane for plaintiffs in error. 

I. Unless the petition asks the foreclosure of a lien or comes 
within some other exception of the statute, all suits under five 
hundred dollars and over two hundred dollars must be brought 
in the county court. Petition should show on its face suffi- 
cient facts to fix the jurisdiction of the court in which the pro- 
ceeding is pending, and there being no allegation showing a 
valid subsisting lien, no proof could be offered regarding it, 
and no decree foreclosing such lien. (Texas Pleading, p. 62, 
and cases there cited.) 

II. The allegations in the petition are insufficient to admit 
the proof offered by the defendant in error and the ob- 
jection should have been sustained. We concede that where 
an instrument sued on is attached as an exhibit, there can be 
no varianee simply because the petition misdescribes the 
instrument; but in this case the copy of the judgment 
attached as an exhibit does not show in what court, county or 
state the same was rendered, and those facts should have been 
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supplied by the petition, and not being so supplied, there is 
nothing to show what judgment is sought to be revived. 
Forbes v. Moore, 32 Tex., 197; Holman v. Criswell, 13 Tex., 
42; Thompson v. Eanes, 32 Tex., 194; Whitlock v. Castro, 22 
Tex., 108; Yale v. Ward, 30 Tex., 19; Moody v. Benge, 28 
Tex., 547; Colbertson v. Beeson, 30 Tex., 76; Frazier v. Todd, 
4 Tex., 461; Malone v. Craig, 22 Tex., 609; Fortune v. Kerr, 
25 Tex. Sup., 310. 

Ill. The judgment as entered of record in this ease de- 
crees the foreclosure of a vendor's lien and the sale of prop- 
erty deseribed in “said judgment of the 16th day of April, 
1875,” which is error because the petition does not ask for the 
foreclosure of a vendor’s lien or the sale of that or any other 
lands. 


C. C. Potter for defendant in error. 

I. The error alleged in plaintiffs’ first assignment should 
not be considered because no assignment of error was filed in 
the court below, and because plaintiffs in error do not show 
in their brief that such an error was committed; in fact there 
was no ruling in the court below on ‘the demurrer of the’ 
defendants in error. 

II. There was no rulin 
plaintiffs in error. 

ITI. A copy of the judgment, a revival of which was sought, 
was attached to the petition and made a part of it, and this 


yr asked on special exceptions of 


5 


copy shows that the original judgment was a judgment fore- 
closing vendor’s lien. 


Bonner, Assoctate J ustice.— The first and second assigned 
errors relate to the alleged error of the court in not sustaining 
the demurrers of defendants below, Booth e¢ a/., to the plead- 
ings of Pickett, plaintiff below. 

We do not find these assigned errors to be sustained by the 
record. 

A jury having been waived, the cause, both npon the issues 
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of law and fact, was submitted to the court, aud judgment gen- 
erally was rendered for plaintiff Pickett. 

The defendants did not demand, as they had the right to do, 
that a distinct judgment should have been rendered upon their 
demurrers, and as it appears from the statement of facts that the 
judgment sought to be revived was a former judgment of the 
same court, it is evident that the court below had jurisdiction. 

The third assigned error is, that the court erred in over- 
ruling the defendant’s objection to the introduction of the 
judgment in evidence, as shown by bill of exceptions number 
one. 

This bill of exceptions is to the effect that the defendants 
objected to the introduction in evidence of the judgment 
sought to be revived, on the ground that it was not sufficiently 
described in the pleadings of plaintiff, in not stating the court 
or county in which rendered, or that it was rendered by any 
court having jurisdiction. 

This want of certainty would have been cured by verdict 
and judgment, and hence the objection was virtually an effort 
to raise on the introduction of testimony, a question which 
should have been made and decided on demurrer to pleadings. 

Doubtless counsel for defendants were induced to take this 
course by reason of the liberal practice indulged when the 
ease is submitted upon both the law and the facts to the judge 
presiding. 

In all cases, however, it is the better practice to have the 
question of the sufficiency of the pleadings settled by demur- 
rer before the parties proceed to trial upon the merits. If 
not thus determined, but reserved to be made on objection to 
testimony, the parties may be induced to proceed upon in- 
formal pleadings to trial upon the merits, after which it would 
be too late to amend. Such practice would lead to confusion, 
uncertainty, delay and probable hardship, and should not be 
encouraged. Powers v. Caldwell, 25 Tex., 352; Williams ~. 
Bailes, 9 Tex., 62; Carter v. Roland (recently decided). 

The fourth assigned error is, that the judgment as entered 
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of record in this case decrees the foreclosure of a vendor's 
lien and the sale of property described in “ said judgment of 
the 16th day of April, 1875,’ which is error because the peti- 
tion does not ask for the foreclosure of a vendor’s lien or the 
sale of that or any other lands. 

The object of this suit was to revive by scire facias a for- 
mer judgment of the same court, in which it was adjudged 
that plaintiff Pickett recover his debt and have enforcement 
of his lien. 

In a suit like the present there is not the same particularity 
required as to the pleadings and relief prayed for in regard to 
the original demand as was in the first suit, or would be, per- 
haps, had this suit been in debt on the first judgment instead 
of scire facias to revive; and as we think the pleadings would 
have been good on general demurrer, and asa special demurrer 
was not interposed on this point and judgment demanded 
thereon, we do not think this assigned error well taken. 

The revival of the judgment for the debt was also a revival 
for the enforcement of the lien, as an incident. 


JUDGMENT AFFIRMED. 


[Opinion delivered June 15, 1880.] 





T. B. & E. P. Bryan er av. v. Tuomas Surrtey AND GUSTAVE 
Mayunorr. 


(Case No. 3625.) 


1. Parent— Vorp AND vorDABLE.— A patent for land issued to one not a 
colonist of Peters’ colony, and which embraces land within the reservation 
made by the contract with W. S. Peters, will not be held void at the suit 
of parties having no equities prior to the issuance of the patent, if it was 
issued from the proper office, at a time when, on surveys lawfully made 
or renewed, during a preceding interval, such patent might have law- 
fully issued. 
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2. DistrnauisHED.— This case distinguished from Sherwood v. Fleming, 25 
Tex. Sup., 408. 

3. PaTENT— VOID AND VOIrDABLE.— If a patent emanates from competent 
authority, although in the preliminary proceedings on which it is based 
an illegality may intervene which eventuates in the grant of a patent to 
a party who otherwise would not have been entitled to receive it, yet 

~ being issued by an officer authorized to make the grant, and whose duty it 
is to pass on the sufficiency of the evidence on which it is issued, the 
state, or some one having color of title in the land, can a!one attack the 
patent for illegality. 

4, Parent.— The evidence was conflicting as to whether a survey made in 
1844, for one not a colonist of Peters’ colony, on land within the colony 
reservation, and near its eastern line, was honestly made and in igno- 
rance of the colony limits, the boundary line of the colony not being then 
run and established on the ground. Patent issued on the survey, and in 
a controversy between those holding under the patent, and a subsequent 
claimant under a location and survey made in 1871, held, that a judg- 
ment in favor of those claiming under the patent should not be disturbed. 

5. Facr case.— See statement of case for land certificate, which it was held 
was not so defective as to affect the validity of a patent issued thereon. 

6. CASES DISCUSSED AND REVIEWED.— Stoddard vr. Chambers, 2 How., 284; 
Melton v. Cobb, 21 Tex., 539; Kimmel v. Wheeler, 22 Tex., 77; Woods 
v. Durrett, 28 Tex., 457; Wright v. Hawkins, id., 470; Sherwood r. Flem- 
ing, 25 Tex. Sup., 427; and Todd r. Fisher & Miller, 26 Tex., 241, re- 
viewed and discussed. 


Error from Dallas. Tried below before the Hon. Zemri 
ITunt. 

Suit brought by E. P. Bryan and others on the 21st day of 
May, A. D. 1874, in trespass to try title, against defendants 
in error, to recover possession of a league and labor of land, 
situated in the county of Dallas, setting out the boundary 
thereof, and claiming title to and possession of the same on 
the , A. D. 1871. 

E. P. Bryan afterwards died, and the suit was revived in 
the name of plaintiffs in error, F. B. and E. P. Bryan, as his 
executors, on the 18th day of December, A. D. 1876. 

Subsequently plaintiffs filed amended pleadings, setting up 
the invalidity of defendants’ title, by reason of the fact that, 
at the date of the location of the certificate under which de- 
fendants deraigned title, the land was within the limits of 


day of 
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Peters’ colony, and reserved from location, and was so reserved 
when the patent issued under which defendants in error 
claimed, both by colonial contract and by the act creating the 
Mississippi & Pacific Railroad reservation. Plaintiffs further 
alleged, in their amended pleadings, that the claim of defend- 
ants to the land sued for was a cloud upon the title; they 
prayed for its removal, and for the cancellation of patent, ete. 

The answer of defendants below was “not guilty,” filed on 
the 2d day of October, A. D. 1874, and the general denial, 
filed on the 24th day of January, A. D. 1877. 

Judgment in favor of defendants against plaintiffs, dismiss- 
ing the suit, and for costs. 

Plaintiffs below proved that they were the owners of a 
genuine land certificate, issued by the board of land commis- 
sioners for Washington county on the Ist day of February, 
1838, to Richard Pillow, and approved and recommended by 
the traveling board of land commissioners for Washington 
county. 

They read as evidence of title to that certificate, a regular 
and consecutive chain of transfers from Richard Pillow to 
them. 

They proved that the land certificate was located on land in 
controversy, and a survey made thereof by the county surveyor 
of Dallas county on the 2d day of November, 1871, and 27th 
of October, 1871, and that the survey and field notes were re- 
turned to the general land office within the time required by 
law. 

Defendants below read in evidence, in support of their claim 
to the land sued for, the certificate issued by Peter Renfro to 
Daniel Tanner on the 17th day of February, 1841; survey and 
field notes, dated 1st day of June, 1844; transfer of certificate, 
purporting to have been made by Daniel Tanner to Matthew 
Cartwright on the Sth day of December, 1845; patent to 
Cartwright, assignee, issued by the commissioner of the land 
office, on the 2d day of June, 1854; and a regular and con- 
secutive chain of conveyances from and under said Cartwright 
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to defendants in error. They had evidence tending to prove 
that the beginning corner of what is called by the witnesses 
the Tanner league, was found by them many years after the 
surveys purport to have been made; that they also traced the 
sastern boundary line through the timber and found it marked. 

The certificate to Daniel Tanner was in the following form: 

“Tor Repcvsric or Texas, ) District Court, 
County of Sabine. \ Fall Term, 1841. 

“T, Peter I. Renfro, clerk of the district court of Sabine 
county, do hereby certify that Daniel Tanner instituted a suit 
against the republic of Texas, for the establishment of his 
claim against the republic of Texas, for one league and one 
labor of land, as an emigrant previous to the date of the declara- 
day of , A. D. 1826, 
under an act of congress entitled ‘an act supplementary to an act 








tion of independence, on the 


to detect fraudulent land certificates, and to provide for issuing 
patents to legal claimants,’ approved February 4, 1841, upon 
a certificate issued to him by the board of land commissioners 
of Sabine county, and numbered four hundred and eighty-two, 
and dated the 





day of ——, A. D. 1838, and which said 
certificate was not recommended as genuine and legal by the 
local or traveling commissioners appointed under the act of 
congress passed the 29th of January, A. D. 1840; and at the 
present term of the district court the said cause came on to be 
heard. There was duly impaneled a jury, who, after hearing 
the evidence and charge of the court, rendered into open 
court the following verdict: ‘We, the jury, find for plaintiff, 
and give him one league and one labor of land. W. I. Voris, 
foreman.’ 

“ Whereupon the court rendered the following judgment: ‘It 
is ordered by the court that Daniel Tanner have and recover 
of the republic of Texas one league and one labor of land, 
and that a certificate issue to him for the same.’ 

“Given under my hand and seal, this the 17th day of Febru- 
ary, A. D. 1841. 

“P. F. Renrro, C. D. C.” 
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This was accompanied with a certificate dated at San Au- 
gustine, on the 18th of February, 1847, certifying that Peter 
F. Renfro was district clerk “of the district court”? “at the 
date of the within certificate, and that his official acts are 
entitled to full faith and credit.’ It is signed 


[SEAL] “QO, M. Rozerrs, 
“ District Judge of Fifth Judicial District of Texas.’ 
ge of £2 y 


To the reading in evidence of the certificate of the clerk, 
the plaintiff objected, because it was not approved as required 
by act of February 4, 1841; because it did not appear that O. 
M. Roberts was the presiding judge at the time the clerk gave 
the certificate, and because the papers offered were not a tran- 
script of the proceedings had to establish the certificate. The 
objections were overruled, and exceptions saved. 

There was much and conflicting testimony in regard to the 
actual location of the land, as to whether it had been actually 
surveyed under the Tanner certificate, and upon other ques- 
tions not material to a proper understanding of the opinion. 


Welborn & Leake, Field & Stephens and W. H. Barks- 
dale for plaintiffs in error. 

I. The court erred in allowing the defendants to read in 
evidence what purports to be a copy of the transfer of a land 
certificate from Daniel Tanner to Matthew Cartwright, because 
said transfer was not proven to be the act and deed of Daniel 
Tanner. 

II. The act of 1841, and the joint resolution of 1843, passed 
by the congress of the republic of Texas, together with the sev- 
eral contracts made in pursuance thereof between W. 8. Peters 
& Co. on one part, and the president of the republic on the 
other, creating what is known as Peters’ colony, severed the 
land embraced within its territorial limits from the mass of 
the public domain of the state, and set apart and removed it 
for the purposes of colonization. Pasch. Dig. of Laws, arts. 
810, 811, 822, 850; Melton v. Cobb, 21 Tex., 539; Patrick v. 
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Nance, 26 Tex.. 298; Woods v. Durrett, 28 Tex., 439; Stewart 
v. Crosby, 15 Tex., 548. 

III. Locations made on land within said colony limits, and 
patent issued thereon, pending the reservation, are absolutely 
void unless subsequently validated by the government. Fowler 
v. Allred, 24 Tex., 184; Stoddard et al. v. Chambers, 2 How., 
284; Todd v. Fisher & Miller, 26 Tex., 239. 

IV. The land in controversy was within the territorial limits 
of the Mississippi & Pacific Railroad reservations, and the 
patent under which appellees assert title thereto was issued 
during the pendency of said reservation, for which reasons it 
is also null and void. Pasch. Dig. of Laws, art. 5038, and 


_ 


repealed sees. 14, 19; Sherwood v. Fleming, 25 Tex. Sup., 
408; Kimmell v. Wheeler, 22 Tex., 84; Wright v. Hawkins, 
28 Tex., 470; The State ». Delesdenier, 7 Tex., 76; Mason v. 
Russell’s Heirs, 1 Tex., 721; Patterson v. Winn, 11 Wheat., 
380; Mills vw. Stoddard e¢ a/., 8 How., 345. 

V. There is no law of the republic or state of Texas vali- 
dating locations and surveys made in Peters’ colony and pat- 
ents issued thereon, during the pendency of the reservation, nor 
is there any law validating the patent under which appel- 
lees deraign title, in so far as it is affected by the Mississippi 
& Pacifie Railroad reservation; and only locations and surveys 
made in Peters’ colony prior to the Ist day of November, 
1841, and rights acquired by location and survey in the dis- 
trict of country reserved and set apart for the use of said rail- 
road, prior to the 21st day of November, 1853, are respected. 

VI. Although it may appear that the land is within a few 
miles of the boundary line of Peters’ colony, and that said 
boundary had not been established by a survey until June, 
18435, still the location and patent under which appellees claim 
are void, if it can be ascertained and is found from the facts 
in evidence that the grantee, at the date of his location, or the 
commissioner of the land office, at the date of issuing patent 
might reasonably conclude that the land was within said colony. 
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R. A. Reeves for defendants in error. 

I. The official sanction of the clerk’s certificate by the judge 
was all that the statute required, without regard to the form in 
which it was done, to authorize the Tanner certificate to be 
read in evidence. 

If. The reservation in favor of W. S. Peters and associates, 
referred to in the plaintiffs’ first proposition, was made under 
a contract and not under a law, and therefore no one buta 
colonist had a right to claim against a location made by 
another than a colonist. 

ILI. The law under which the contract was made did not 
fix the territorial limits of the colony; it only authorized the 
president of the republic to designate certain boundaries to 
be above the limits of the then settlements, without further 
designation. And the location under which the defendants 
claim being made in good faith before the boundaries of the: 
colony were defined and known, although within the reserva- 
tion, the title is valid. Melton v. Cobb, 21 Tex., 542; Lake v. 
Wafer’s Adm’r, 16 Tex., 570; Hamilton v. Menifee, 11 Tex., 
718; Ledyard v. Brown, 27 Tex., 393; Elliot v. Mitchell, 28 
Tex., 105; Elliot v. Mitchell, 47 Tex., 445. 


Ferris & Rainey also for defendants in error. 

I. The verdict of the jury and judgment of the court granted 
the land; and should it be considered that the law required 
the presiding judge to indorse his approval on the certificate 
issued by the clerk, such requirement was directory only, and 
such indorsement would be in effect only an attestation of the 
genuineness of the official act and seal of the clerk. Pasch. 
Dig., art. 4226. 

II. The issuance of a patent is an adjudication upon all 
questions of irregularity or informality in the certificate, and 
such patent is conclusive against all parties except one having 
a prior equitable title. Todd v. Fisher & Miller, 26 Tex., 241, 
242. 

III. The contracts made with W.S. Peters & Co. under the 
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act of 1841, and the joint resolution of 1843, did not withdraw 
the land from general location, but gave only a preference right 
of location by the company and colonist, which might have 
been lost by non-compliance with the contract, or by abandon- 
ment at any time before the issuance of patent. Pasch. Dig., 
p. 234. 

IV. We admit that the land in suit was within the limits of 
‘the Mississippi & Pacific Railroad reservation, but we deny 
that the patent is void; for that the defendants’ survey was 
made in 1844, long before the date of the act creating said 
reservation, and said act expressly excepted from its operation 
all previous surveys. Pasch. Dig., art. 5038, § 19. 

V. Where an equitable right to the land prior to the patent 
has not been shown, the patent should be sustained, unless it 
appears clearly and beyond a doubt that the same was issued 
against the law, or without authority of law, and therefore 
void. To this extent only, on the subject of void patents, 
have the authorities gone. Sherwood v. Fleming, 25 Tex. 
Sup., 427; Wright v. Hawkins, 28 Tex., 470; Todd v. Fisher 
& Miller, 26 Tex., 241; Brush v Ware ef a@/., 15 Pet., 106; 11 
Wheat., 380; Peters’ Condensed 8. C. Reports, 359. 

VI. An old survey under a headright certificate, and within 
the limits of a colony, is void only at the suit of colony 
contractors, or a colonist, having a prior equity by virtue of 
the colony contract. Melton v. Cobb, 21 Tex., 539; Patrick v. 
Nance, 26 Tex., 300. There is no case in our reports authori- 
tatively deciding that a survey made within colony limits is 
void, except where such survey was in violation of positive 
law. 

VIL. An incipient right to land, as a location and a survey, 
or other merely equitable title, not perfected into a grant or 
vested by deed, may be abandoned. Dikes v. Miller, 24 Tex., 
424; 4 Kent, 448; 17 Mass., 297; 23 Pick., 216; 5 Serg. & 

t., 215; 2 Hilliard on Real Property, 3, 12, 13, 79, 98. The 
rights of the contractors of Peters’ colony and the colonists 
were incipient and not perfected into a patent, and they 
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abandoned all claim to the land in controversy. See Spencer 
v. Lapsley, 20 How., 270. 

VIII. After a patent to land issued by the government 
has passed out of the hands of the grantee, and the title has 
been conveyed to an innocent purchaser for value, such patent 
cannot be attacked for fraud. Ioward v. Colquhoun, 28 Tex... 
145; Johnston v. Smith, 21 Tex., 724; Field v. Seabury, 19 
How., 332. From considerations of public policy, and for 
the security of titles, there should be a limit to the admission 


‘an 


of evidence of fraud. Johnston v. Smith, 21 Tex., 730. 


John J. Good, also for defendants in error, filed a written 
argument carefully discussing the questions involved. 


Govutp, Associate Justice.— The title under which plaint- 
iffs in error claimed the land in controversy originated in a 
survey made in November, 1871, as on vacant public land. 

The defendants claim undera patent to Matthew Cartwright, 
assignee of Daniel Tanner, of date June 2, 1854, and show con- 
veyance from Cartwright to Skaggs in 1863; mortgage by 
Skaggs to Andrews in 1866; and foreclosure, sale and purchase 
thereunder by defendants in 1874. 

The survey on which the patent to Cartwright issued pur- 
ports to have been made June 1, 1844, by virtue of a certificate 
to Daniel Tanner, issued by the clerk of the district court of 
Sabine county February 17, 1841, showing that Tanner’s head- 
right certificate having been rejected by the traveling board, 
he brought suit and recovered judgment establishing his right 
to a league and labor of land, the judgment directing the issu- 
ance of a certificate therefor. On February 18, 1847, O. M. 

Roberts, judge of the fifth judicial district, certifies that “ at 
the date of the within certificate ” the party issuing was clerk of 
the district court, and that his official acts were entitled to 
full faith and credit. The transcript from the general land 
office of the field notes, shows a certificate made by the district 
surveyor of Nacogdoches county, December 20, 1849; that the 
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survey of “first day of June, A. D. 1844, was filed in this 
oftice previous to notice of the existence and territorial limits 
of a contract entered into between the president of the repub- 
lic of Texas and Charles Fenton Mercer, for the colonizing of 
certain lands therein designated.” 

The plaintiffs in error assert that the survey and patent 
under which defendants claim were each and both null and 
void, because at the date of the survey and the date of the pat- 
ent the Jand was within the limits of Peters’ colony, and re- 
served from location; and further, that at the date of the 
patent it was also within the limits of the Mississippi & Pa- 
cific Railroad reservation. It seems, thongh this appears to be 
a subordinate question, that the validity of the grant to Cart- 
wright is also denied, on the ground that there was no valid 
certificate to support it. 

Under authority of an act of date February 4, 1841, and of 
subsequent legislation, embracing an act of date January 16, 
1845, the president of the republic made four different con- 
tracts with Peters and his associates: the first of date August 
30, 1841; the second, November 9, 1841; the third, July 26, 
1842; and the fourth, January 20, 1843; by virtue of which 
contracts the vacant lands embraced within territorial limits 
set out in the contracts were reserved from location. Each 
successive contract added to the territorial limits of the pre- 
ceding, the effect of the third being to remove the eastern 
boundary twelve miles east of that fixed in the first and second 
contracts. The land in controversy lies within the limits of 
this extension. The colony contracts and the reservation ex- 
pired on July 1, 1848, and from that date up to February 10, 
1852, vacant land within the colony was subject to location 
like other public land. See Stewart v. Crosby, 15 Tex., 546, 
where this court affirmed the right of parties to have patents 
on surveys made within the colony during this interval. See, 
also, Col. Soe. v. Reed, 25 Tex. Sup., 351. 

On February 10, 1852, an act was passed by which “lands 
lying within the limits and boundaries of said colony, and which 

29 
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by said contracts were reserved and set apart to the parties 
of the second part thereof, * * * shall continue to be set 
apart for the purposes herein named, for the term or space of 
two years and six months from and after the passage of this 
act, and shall remain and be held by the state of Texas for the 
purposes herein provided, until the expiration of said term.” 
This section proceeds to prohibit the commissioner of the 
general land office from issuing patents on lands located in 
said colony other than for the colonists or the company, and 
other than “old surveys excepted by said colony contracts, 
located and surveyed before the date of said contracts, unless 
by the authority of the decree of some court of competent 
jurisdiction; and the rights or remedies in law or equity of 
those who may have made locations or surveys of land within 
the limits of said colony contract, shall not be impaired or 
changed by the passage of this act.” This reservation expired 
August 10,1854. Kimmell v. Wheeler, 22 Tex., 84. In the 
meantime, however, what is known as the Mississippi & Pacific 
Railroad reserve had been created by an act passed December 
21, 1853, this railroad reservation embracing that part of 
Peters’ colony including the land in controversy; it being pro- 
vided in the act that it was not to “affect any right of 
location, or entry, pre-emption right or survey, heretofore 
acquired in the district of country reserved and set apart for 
the use of said road.”’ Pasch. Dig., art. 5038. This railroad 
reservation remained in force until January 1, 1857, when by 
statute public lands within its limits were again made subject 
to location and sale. 

In 1844, what is known as Mercer’s colony contract was 
entered into, its limits apparently embracing the land crossed 
by the twelve mile eastward extension of Peters’ colony made 
by the third contract, and embracing the land in controversy. 
It appears from the evidence that patent on the Daniel Tanner 
survey was delayed because it was successively found to be 
within Mercer's and Peters’ colony. 

The case was tried below without a jury, resulting in judg- 
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ment in favor of defendants. The main issues of law between 
the parties will appear from the following extracts from briefs 
of counsel. Plaintiffs in error say: 

“ First proposition under seventeenth assignment of error: 

“The act of 1841, and the joint resolution of 1843, passed 
by the congress of the republic of Texas, together with the 
several contracts made in pursuance thereof, between W. S. 
Peters & Co. on one part, and the president of the republic on 
the other, creating what is known as Peters’ colony, severed the 
land embraced within its territorial limits from the mass of 
the public domain of the state, and set apart and reserved it 
for the purposes of colonization. Pasch. Dig. of Laws, arts. 
810, 811, 822, 850; Melton vw. Cobb, 21 Tex., 539; Patrick v. 
Nance, 26 Tex., 298; Woods v. Durrett, 28 Tex., 439; Stewart 
v. Crosby, 15 Tex., 548. 

“Second proposition under seventeenth assignment of error: 

“Locations made on land within said colony limits and 
patent issued thereon, pending the reservation, are absolutely 
void, unless subsequently validated by the government. See 
cases to first proposition under this assignment of error, and 
Fowler v. Allred, 24 Tex., 184; Stoddard ef al. v. Chambers, 
2 How., 284: Todd wv. Fisher & Miller, 26 Tex., 239. 

“Third proposition under seventeenth assignment of error: 

“The land in controversy was within the territorial limits 
of the Mississippi & Pacitic Railroad reservations, and the 
patent under which defendants in error assert title thereto was 
issned during the pendency of said reservation, for which rea- 
sons it is also null and void. Pasch. Dig. of Laws, art. 5038, 
and repealed sections 14 and 19; Sherwood v. Fleming, 25 
Tex. Sup., 408; Kimmell v. Wheeler, 22 Tex., 84; Wright ~. 
Hawkins, 28 Tex., 470; The State v. Delesdenier, 7 Tex., 76; 
Mason vw. Russell’s Heirs, 1 Tex., 721; Patterson v. Winn, 11 
Whieat., 380; Mills v. Stoddard ef a/., 8 How., 345; 46 Tex., 70.” 

The defendants in error on their part submit the following 
propositions: 

“First. That the reservation in favor of W. S. Peters and as- 
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sociates, referred to in the plaintiffs’ first proposition, was made 
under a contract and not under a law, and therefore no one 
but a colonist had a right to claim against a location made by 
another than a colonist. 

“An old survey under a headright certificate, and within 
the limits of a colony, is void only at the suit of colony con- 
tractors, or a colonist, having a prior equity by virtue of the 
colony contract. Melton v. Cobb, 21 Tex., 539; Patrick »v. 
Nance, 26 Tex., 300. There is no case in our reports author- 
itatively deciding that a survey made within colony limits is 
void, except where such survey was in violation of positive 
law. 

“Where an equitable right to the land prior to the pat- 
ent has not been shown, the patent should be sustained, unless 
it appears clearly and beyond a doubt that the same was issued 
against the law, or without authority of law, and therefore 
void. To this extent only, on the subject of void patents, have 
the authorities gone. Sherwood v. Fleming, 25 Tex. Sup., 427; 
Wright v. Hawkins, 28 Tex., 470; Todd v. Fisher & Miller, 
26 Tex., 241; Brush v. Ware ef a/., 15 Pet., 106; 11 Wheat., 
380; Peters’ Condensed S. C. Reports, 359. 

“ Defendants are innocent vendees of the Tanner grant for 
a valuable consideration acquired long after the issuance of 
the patent, and in ignorance of any defects in the title. John- 
ston v. Smith, 21 Tex., 728; Howard v. Colquhoun, 28 Tex., 
135; Blythe v. Houston, 46 Tex., 76, 77. Public policy, the 
quiet repose of ancient titles, and justice and equity alike de- 
mand that defendants shall be protected. ” 

Defendants in error also assert that: 

* These surveys, made upon old headright certificates, within 
the boundaries of a colony, prior to the state constitution of 
1845, have been fully recognized by the state of Texas, not as 
void, but as voidable only. 

“1. In the ordinance of 1845, declaring the colonization con- 
tracts unconstitutional, and authorizing ‘adverse claimants ’ 
to plead the rights of the state. Pasch. Dig., vol. 1, pp. 75, 76. 
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“2. In the last proviso to ‘an act requiring the commmis- 
sioner of the general land office to issue patents in certain 
eases,’ dated June 25, 1845. Pasch. Dig., vol. 1, art. 889. 

“3. By the provisions of the act relating to lands in Peters’ 
colony, dated February 10, 1852, excepting from its operation 
all prior surveys made within the colony. Pasch. Dig., vol. 1, 
arts. 850, 860.” 

We have examined with care the authorities cited by plaint- 
iffs in error, and have found no case where the reservation was 
made, not by express enactment, but under a contract, in 
which a patent, issued from the proper office at a time when, 
on surveys lawfully made or renewed during a preceding in- 
‘terval, such patent might have lawfully issued, has been held 
void at the suit of parties having no equities anterior to the 
patent. It is not to be denied that judges of high authority 
have spoken of the nullity of surveys and grants on land re- 
served from entry, in terms broad enough to include the patent 
in the ease before us, but we have been cited to no instance in 
which the doctrine of their absolute nullity has been enforced 
in such a case as the present, and against parties who were 
purchasers twice removed from the grantee. 

A ease much relied on as authority for the reversal of the 
judgment on the ground that the patent was absolutely void, is 
Stoddard v. Chambers, 2 How., 284, which was again before the 
same court under the title of Mills v. Stoddard, 8 How., 345. 

it is true that an entry and survey made during the reser- 
vation, on land reserved by daw for the purpose of giving a 
preference to such land claims, originating under the Spanish 
or French governments, as might be recommended by the 
commission, were held void, and the patent issued on said 
entry and survey during the reservation, but after an interval 
during which the reservation had ceased, and the land might 
legally have been surveyed and patented, was also held void; 
but these rulings were made in favor of the claimant under 

the Spanish concession, a party having the oldest equity and 
for whose benefit the reservation was designed. 
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The holder of the oldest equity, the party whose rights 
under the legislative reservation had been infringed on by the 
illegal entry and survey, was protected, and as to him the 
illegal survey and patent based thereon were held void. Jus- 
tice McLean expressly says: “The New Madrid location was 
void because it interfered with the Spanish title.” 8 How., 365. 

Again he says: “The inquiry here is whether the defend- 
ant has any title as against the plaintiffs.’ 2 How., 317. 
And again he says: “No title can be valid which has been 
acquired against law, and such is the character of defendant’s 
title so far as it trenches on the plaintiff’s.” Page 318. The 
patent was held void so far “as it conflicts with plaintiff's 
title.’ The sense in which the patent was held void further 
appears when he says: “ A patent is utterly void and inoper- 
ative which is issued for land that had been previously pat- 
ented to another individual.” Again he says: “If it has 
been fraudulently obtained, or issued against law, it is void.” 
2 How., 318. 

The purport of the case is, that the New Madrid claimant 
had acquired no such right by his illegal survey and the pat- 
ent held thereon as “could prevent the renewal of the reser- 
vation by congress. By such renewal a preference was given 
to the Spanish claim, which was an exercise of legislative dis- 
eretion.”” The New Madrid certificate having been improperly 
located and improperly patented, and not located and patented 
under a “law of the United States,” the court gave effect to 
the act of congress confirming the Spanish title as the older 
and better equity, and held the patent void so far “as it con- 
flicted with plaintiff’s title.” Page 318. 

3y the confirmatory act, the older equity became the legal 
title. See Lewis v. Mixon, 11 Tex., 571; Field v. Seabury, 19 
How., 332. The case falls far short of being a precedent for 
holding the patent to Cartwright void, as to parties having no 
equity prior to its issuance. 

The case of Wilcox v. Jackson was one where a pre-emp- 
tion claim and register’s certificate on land reserved was held 
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void; but in that ease the reservation was for the benefit of 
the United States, as a military post, and the suit was sub- 
stantially between the claimant and the United States, the 
defendant being the post commander. 13 Pet., 499. Says 
Judge Napton, delivering the opinion of the supreme court 
of Missouri, in commenting on that case: “ But it must be 
recollected that that was a controversy in which the United 
States was substantially a party; Wilcox, the defendant, having 
claimed possession as an officer in the army in possession of a 
military post, under the express order of the secretary of war. 
Admitting the correctness of the decision in that case, we 
might well pause before we adopt in extent the language of 
the learned judge who delivered the opinion without reference 
to the question really at issue before the court. 

“It is unnecessary to enter into an investigation of the dis- 
tinction between void and voidable acts. It is sufficient to say 
that acts which are even held void in common legal parlance as 
to some persons, are not necessarily void as to others; and 
when Mr. Justice Barbour declared certain entries made with 
the land officers, of land expressly reserved from sale, to be ab- 
solutely void and null, it certainly was only necessary he 
should have declared them so as against the United States and 
those claiming under them. * * * Whatever irregulari- 
ties might be committed by the agents of this general landed 
proprietor, the United States, their acts are to be held prima 
facie good, and no third person can be allowed to impeach 
them unless the principal should think proper to disclaim them. 
Whatever is therefore merely voidable, where the officer had a 
general power to sell, and where there was no express reserva- 
tion of the land sold, the sale is good as to all the world 
except the United States or those claiming under them.” 
Hunter v. Hemphill, 6 Mo., 106; see also Sarpy v. Papin, 7 
Mo., 503; Barry v. Gamble, 8 Mo., 88; and Wright v. Rutgers, 
14 Mo., 585. In the last case the court follows the law as 
laid down in Stoddard v. Chambers, the cases being apparently 
similar. 
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But appellants also cite cases from this court, and we pro- 
ceed to examine them. 

In Melton v. Cobb, 21 Tex., 539, a party claiming under a 
survey made in violation of the Mercer’s colony reservation 
sought to eject a colonist, who, in the exercise of his privileges 
under the reservation, settled on the same land. The issue 
was the validity of the reservation. That being upheld, the 
colonist was of course protected against the wrongful survey, 
a survey which the court says “was without authority and 
conferred no title.” 

In Kimmell v. Wheeler, 22 Tex., 77, the holder of a 
Peters’ colony certificate in May, 1856, after the expiration of 
the colony reservation, located on land within the Mississippi 
& Pacific Railroad reservation, and sought to compel a survey 
on his location. The main question was the validity of the 
Mississippi & Pacific Railroad reservation. The reservation 
was supported, and the plaintiff's claim, based entirely on a loca- * 
tion in disregard of the reservation, was held invalid. In this 
ease the court says the location is void. It had not ripened 
into a patent and was manifestly invalid, which was enough 
for the case. 

The distinction between a case where the invalid location or 
survey is relied on as title, and one where an illegal survey has 
been patented and the patent becomes the evidence of title, 
will become evident by looking at the case of Patrick v. Nance, 
in connection with that of Kimmell v. Wheeler, 26 Tex., 298. 
A survey made December, 1846, in disregard of Peters’ colony 
reservation, having been patented in April, 1856, the holder 
under that title recovered against a colonist whose superior 
rights had been lost by acquiescence “in the rejection of his 
field notes by a surveyor until the state had parted with its 
title by issuing a patent to plaintiff.’ The original invalid 
survey would have been ineffectual as title, but not so after 
patent. 

Moreland v. Atchison, 19 Tex., 303, is simply to the effect 
that a pre-emption settlement in disregard of the Peters’ col- 
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ony reservation conferred no right. There was no patent — 
nothing but an invalid pre-emption claim. 

Fowler v. Allred was a case of a similar 320 acres pre- 
emption claim — originally invalid,— but, before any opposing 
rights, recognized and validated by statute to the extent of 160 
acres. The patent improperly issued on this pre-emption 
after a valid location, was held effected only to the extent of 
160 acres. Each party held the 160 acres to which he had the 
prior right. 

In Woods v. Durrett, a survey within and during the Pacific 
Riilroad’ reserve was held to present no cause of action, and 
is said to be void; but a patent having subsequently issued 
was upheld as evidence of title, “no older or superior equitable 
right to the land being shown.” 28 Tex., 437. 

Wright v. Hawkins was a contest between an invalid survey 
of a colony certificate, made in disregard of the railroad reserva- 
tion, in August, 1855, and a notice filed and location made 
November 20,1857. The latter was held to be the better title, 
and to remain so, unaffected by a subsequent special act of the 
legislature, under which the former was improperly patented. 
It was held that the patent appeared to have issued by the 
direct command of the legislature, and that thus the presump- 
tion which it would seem might otherwise have been indulged, 
that the commissioner would not have issued it unless there 
had been a subsequent valid survey to authorize its issuance, 
was rebutted. 

Sherwood v. Fleming, 25 Tex. Sup., 408, was a case in 
which a survey and patent, both during the railroad reserva- 
tion, were held void as against a party who, on November 1, 
1859, one year and nine months after the reservation had been 
raised, located on the same land. The survey and patent both 
being void, the prior right was held to be in the subsequent 
locator, and that right was unaffected by a subsequent act of 
the legislature conferring certain patents. 

"This case presents the strongest application of the doctrine 
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of the nullity of locations and patents within reservations of 
any which have been cited. 

It is distinguishable from the present in the following im- 
portant elements: 

1. The land in that case was by statute expressly “held in 
reserve by the state.” 
out of the contract. 


In the present, the reservation arises 


2. In that case it affirmatively appeared that both survey 
and patent were without authority, and in vivlation of law. 
There was no period or interval of time when either survey 
or patent might have been valid. Ilere there was an interval 
of over three years, during which a valid survey or re-survey 
might have been made, and a valid patent might have issued. 
There was reason to indulge presumptions in support of the 
validity of the patent. 

3. It differs further in the absence of those considerations of 
equity and policy, which exist in the present case, growing out 
of the long interval after the patent during which it might have 
legally issued, during which the land passed into the hands of 
third parties, and during which, as well as prior to which, are 
to be found various legislative provisions scarcely consistent 
with the idea of the absolute nullity of the patent. Pasch. 
Dig., pp. 75-6 (ordinance of 1845), arts. 850, 860, 889, 890, 
5038; sec. (19), 5045, 5051. 

In the case of Todd v. Fisher & Miller, 26 Tex., 241, this court 
says: It cannot be questioned that where it appears, from an 
inspection of the patent, or the statute under which it issued, that 
it was unauthorized by law, or that the officer from whom 
it emanated did not have authority to grant it, it eannot be 
regarded in any case as evidence of title, citing Doe ex dem. Pol- 
lard’s Heirs v. Files, 8 Ala., 47; Polk’s Lessee v. Wendell, 9 
Cranch, 86; Patterson v. Winn, 11 Wheat., 380. To these 
may be added the references of Justice Wheeler in Sherwood 
v. Fleming, and which, beyond eases already considered in this 
opinion, are Mason v. Russell, 1 Tex., 721; The State v. Deles- 
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denier, 7 Tex., 76; Marsh v. Brooks, 8 How., 223; and Minter 
v. Crommelin, 18 How., 87. 

“ But,”’ proceeds the court in Todd v. Fisher & Miller, “if 
it emanated from competent authority, although in the pre- 
liminary proceeding upon which it is based —such, for in- 
stance, as the issuing of the certificate, or making the survey,— 
an illegality should intervene which eventuates in the grant of 
a patent to a party who otherwise would not have been enti. 
tled to receive it, yet, as it is made by an oflicer authorized to 
make the grant, and whose duty it is to pass upon the snffi- 
ciency of the evidence on which it is issued, it appears to be 
held by the great weight of authority that the state, or some 
one having a color of title or equitable interest in the land, 
san alone attack the patent for such illegality.” Citing numer- 
ous authorities. The opinion proceeds: “If this is not so, all 
distinction between acts void and voidable is destroyed. But 
perhaps it may be said that the commissioner of the general land 
office has no authority to issue a patent unless the preliminary 
requisitions of the law have been complied with; and, if he 
were to do so, it consequently should be held, when this is 
shown, not to pass the title. Such a conclusion would subvert 
in a great degree the efficacy of the patent, and would leave 
the party in a worse condition than while his proceeding was 
un limine, for then, if it were held erroneous, he might correct 
or amend it. The question suggested, however, does not pre- 
sent the correct view of the matter. The commissioner has 
the authority or power as the granting officer, but should not 
issue the patent unless the party is shown to be entitled to it; 
neither should a court give an erroneous judgment. But 
could the commissioner, it may be asked, issue a patent to any 
one whom he might faney without a certificate and survey? 
Perhaps not; he probably would have no more authority to 
issue a patent without a certificate and survey of apparent 
validity upon inspection, than a court has to render a judgment 
without a petition. But if a certificate and survey are pre- 
sented to him, and he has acted upon them, it would seem that 
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his decision, though erroneous, should be conclusive upon all 
parties except the state, or those who have some color of title 
to, or interest in, the land.” 

These views command our hearty assent. They do not favor 
the extension of the doctrine which would hold a patent void 
as to parties who had no rights in the land at the time of its 
issuance, unless, after giving the holder the full benefit of the 
presumptions which arise “that every prerequisite has been 
performed,” it clearly appears that it was issued without 
authority or in violation of law. In our opinion no case has 
been cited, nor have we found any, which goes to the extent 
that we would have to go to hold the patent issued to Cart- 
wright an absolute nullity because of the reservations. 

At the date of appellants’ survey we hold that they were not 
authorized to disregard the patent, and treat the land as vacant. 

There are other grounds than those we have been consider- 
ing upon which the judgment below may have been rendered, 
and upon which we are inclined to the opinion it should be 
affirmed. Without undertaking to do more, it is proposed to 
bring this opinion to a close by stating our conclusions, so far 
as it is deemed material to do so. The Tanner survey, though 
within the limits of Peters’ colony, was made before the east- 
ern boundary was designated on the ground; and in support of 
the judgment of the court, it may be assumed that the court 
found that it was honestly made in ignorance of the colony 
limits, and being near those limits should be supported. The 
evidence as to knowledge of the boundaries is conflicting, and 
the finding of the court on that point should not be disturbed. 

The Daniei Tanner certificate was not so defective as to af- 
fect the validity of a patent issued thereon. Deen v. Wills, 
21 Tex., 642; Kimbro v. Hamilton, 28 Tex., 560; Babb v. 
Carroll, 21 Tex., 765. 

It does not appear that the court erred in holding the land 
in controversy to be the same as that described in the Daniel 
Tanner field notes, or in holding the Tanner league to be 


identified. 
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We see no error in the various rulings of the court admit- 
ting evidence complained of by appellants. But as the case 
was tried without a jury, and there was sufficient legal evidence 
to support the judgment, the admission of incompetent testi- 
mony would be no ground for reversal. Melton v. Cobb, 2 
Tex., 539. 

The judgment is affirmed. 

AFFIRMED. 


Chief Justice Moore being disqualified did not sit in this case. 


[Opinion delivered June 15, 1880. ] 





A. Frrzgeratp v. Evans & Hvurrman. 
(Case No. 4046.) 


1. JupDGMENT OF REVIVOR.— A judgment of revivor, which simply recites 
and verifies the rendition of the former judgment, but which makes no 
provision for the issuance of execution to enforce the collection of the 
amount formerly ascertaine | to be due, is not a final judgment. 

2. JupémentT.— A judgment final should contain, Ist. The facts judicially 
ascertained, with the manner of ascertaining them entered of record. 
2d. The recorded declaration of the court, pronouncing the legal conse- 
quences of the facts thus judicially ascertained. 


Error from Tarrant. Tried below before the Hon. J. A. 
Carroll. 

Samuel Evans and W. A. Huffman, the defendants in error, 
on the 12th day of March, 1878, filed in the district court of 
Tarrant county a petition for the revival of a dormant judg- 
ment rendered in that court in their favor against A. Fitz- 
gerald, plaintiff in error, on the 15th day of March, 1876, for 
a sum of money specified in that judgment. 

Fitzgerald failed to appear and answer in the proceeding tor 
revival of judgment, and on the 22d day of March, 1878, the 
court rendered judgment of revival of the former judgment in 
favor of defendants in error, and against Fitzgerald. 
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On the 15th day of March, 1880, plaintiff in error filed with 
the clerk in the district court of Tarrant county a petition for 
a writ of error, at the same time filing writ of error bond, 
together with assignment of errors. 

The action of the lower court by which it attempted to 
revive the former judgment, recites: “It appearing to the 
court that heretofore, to wit, on the 15th day of March, 187s, 
by a judgment of the court which is of record on pages 24 
and 25 of Book A of the minutes of this court, the plaintiffs 
herein, said Evans & Huffman, recovered a judgment against 
the said defendant, A. Fitzgerald, and that execution issue on 
the said judgment rendered as aforesaid, and that plaintiffs do 
have judgment for all costs in this behalf expended, ete.” 

There appears in the transcript nothing save the above, to 
revive the former judgment. 


Cooper & Pendleton for plaintiff in error— When scire 
Jacias is used for the purpose of reviving judgment on which 
execution has not issued for twelve months after its rendition, 
it is in the nature of an action, and should contain all the alle- 
gations and recitals of previous proceedings necessary to show 
the plaintiff’s right, and that he is entitled to all the judgment 
or relief prayed for in the action. Boone v. Roberts, 1 Tex., 
152-3, and authorities there cited. Counsel also insisted that 
the judgment of the court below was not a final judgment, 
citing 3 Black. Com., 395; Freeman on Judgments, p. 2, sec. 
2; 40 Tex., 290. 


John D. Templeton for defendant in error. 

I. The court will not reverse a judgment because it is in- 
formal, if from the record the intention of the court can be 
clearly ascertained and the judgment can be intelligently exe- 
euted. The judgment declares the existence of the dormant 
judgment and awards execution thereon. Bullock v. Ballew, 
9 Tex., 498; Camp v. Gainer, 8 Tex., 373-4; Minkhart v. 
Hankler, 19 Ili., 48; Freeman on Judgments, sees. 2, 47, 50, 51. 
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II. The court will not reverse for want of form, if from an 
inspection of the record it can reform and render judgment. 
R.8., art. 1043; Waller v. Huff, 9 Tex., 534. 


Bonner, Assocrate J ustice.— In this ease, doubtless through 
inadvertence, that which purports to be the judgment of re- 
vivor is so defective in a material part as not to constitute a 
final judgment. 

A final judgment should contain: 1. The facts judicially 
ascertained, with the manner of ascertaining them entered of 
record. 2. The recorded declaration of the court, pronouncing 
the legal consequences of the facts thus judicially ascertained. 
Mayfield v The State, 40 Tex., 290; Hanks v. Thompson, 
5 Tex., 10; Warren v. Shuman, id., 449; Scott v. Burton, 
6 Tex., 322; Haneock v. Metz, 7 Tex., 177. 

The purported judgment under consideration is but a recital 
of the former one, showing that execution was ordered thereon, 
but did not adjudge that execution again issue. Freeman on 
Judgments, § 443; Camp v. Gainer, 8 Tex., 373; Bullock v. 
Ballew, 9 Tex., 498. 

There being no final judgment in this case sufficient to sup- 
port the appeal, the same, under the long established practice 
of this court, is dismissed. 

DisMIssEb. 

[Opinion delivered June 15, 1880.] 





E. A. Henpricss v. ALEXANDER WILSON ET AL. 
(Case No. 3781.) 


1. LocATION ON PATENTED LAND — MERGER — STATUTES CONSTRUED.— 
A land certificate, issued August 21, 1855, by the county court of Denton 
county, to one entitled to it by the judgment of that court, as a colonist 
of P>ters’ colony, was located and surveyed on land within the limits of 
the Mississippi & Pacific Railroad reservation on the 7th of December, 

1855, and merged in a patent thereto on the 23d of September, 1856. In 
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a suit brought against the vendees of the patentee, by plaintiffs claiming 
under a location and survey of the same land made February 25, 1871, 
held — 

1. Object:ons to the validity of the patent, on lands within the limits 
of the reservation, were obviated by the ‘‘act confirming certain pat- 
ents, and to validate certain surveys in the Mississippi & Pacific reser- 
vation,” passed January 7, 1860. 

2. The certificate issued in August, 1855, having been merged in a 
patent before the passage of the act of February 4, 1858, being ‘* an 
act to ascertain what land certificates have been illegally issued by the 
county courts of counties in Peters’ colony, and to provide for issuing 
patents on such of said certificates as are legal,’’ was not intended to 
be affected by that act. 

3. The manifest object of the last act was to regulate the further 
issuance of patents, rather than to disturb certificates already merged 
into patents. . 


Aprrat from Ellis. Tried below before the Hon. H. 
Barksdale. 

The character of the suit is stated in the opinion. 

The plaintiffs read in evidence certified copies from the gen- 
eral land office of the following documents: First. Of dupli- 
cate bounty warrant certificate No. 313, issued to Peter 
Rouche by W. 8. Hotchkiss, commissioner of claims, Febru- 
ary 24, 1860, for 1,280 acres of land, with indorsements 
thereon. Second. Field notes of survey covering the land sued 
for, made by virtue of that warrant, by the county surveyor 
of Ellis county, February 25, 1871, with indorsements 
thereon. Third. Of transfer from Peter Rouche to H. G. 
Hendricks and J. P. Smith, dated September 7, 1870, of that 
warrant, which was read by agreement without further proof 
of the execution of the original; they proved also by the 
deposition of J. J. Groos, commissioner of the general land 
office, that the field notes and bounty warrant were returned 
to and filed in the land office on April 20, 1871, and that the 
records of his office show that the Peter Rouche warrant is a 
genuine and valid certificate, and that patents have been issued 
on a portion of that certificate to H. G. Hendricks and J. P. 
Smith, assignees. They also proved that Hendricks died 
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March 13, 1873, and that E. A. Hendricks is his surviving 
widow, and the other plaintiffs who join her as his children 
were his only heirs. 

Defendant Caldwell read: First. The Russell patent, issued 
September 23, 1856, embracing the land sued for. Second. 
Transfer of the Russell certificate from Meredith, the admin- 
istrator, to Lewelling et a/., dated December 28,1855. Third. 
Deed dated October 6, 1857, from Lewelling, Nicholson and 
Allen to John A. Sowers, for the land sued for. Fourth. Deed 
dated December 1, 1857, from John A. Sowers to R. D. Caid- 
well, for same land. None of these deeds contain any clause 
of general warranty of title. They also proved by defendant 
Wilson that he was the son-iri-law of Caldwell; that he oceu- 
pied the land for him; that Caldwell lived in Tennessee, and 
that he (Wilson) had been on the land over two years when 
this suit was instituted, and had made improvements on the 
land of the value of $2,030. On cross examination he stated 
that the land without any improvements was worth six dollars 
per acre; and his attention being called to the fact that the 
Russell certificate had not been approved by the board of com- 
missioners appointed under an act of February, 1858, he stated 
that no suit had ever been instituted or other proceedings had 
in the district court to validate that certificate. 

The plaintiffs, to show that the Russell patent, under which 
Caldwell claimed title, was a nullity and conferred no right on 
any one, read certified copies from the general land office of 
the following papers: First. Certificate issued by the clerk of 
the county court of Denton county, on the 2ist of August, 
1855, to William Meredith, administrator of Robert Russell, 
deceased, by virtue of which the land was surveyed and patent 
issued. Second. Field notes of survey dated December 12, 1855, 
made by virtue of that certificate. Third. Report of com- 
missioners appointed under an act of February 4, 1858, to 
show that the Russell certificate was not approved by the 
board. 


It was admitted that the court should take cognizance of the 
30 
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fact that the land when surveyed and patented on the Russell 
certificate was within the limits of the reservation, created by 
act of the 2tst of December, 1853.! The judge gave judgment 
on the law and facts, for the defendants. 

The plaintiffs have appealed, and assign as errors:  Jrirst. 
The court erred in not rendering judgment for the plaintiffs 
for the land and for the defendants for improvements. Sec- 
ond. The court erred in rendering judgment for the defend- 
ants, because, 1. The Russell patent, under which Caldwell 
sets up title, was issued contrary to law on the 23d of Septem- 
ber, 1856, on a survey made in 1855, within the limits of the 
Mississippi & Pacific Railroad reservation, created by an act 
of the 2ist of December, 1853. 2. The certificate, by virtue 
of which said patent issued, was fraudulently issued by the 
county court of Denton county, to one Meredith, administra- 
tor of Rt. Russell, deceased, without authority of law, and is 
null and void. 3. Said certificate was issued after the 1st of 
February, 1855, and was not approved by the board of com- 
missioners created under an act of February 4, 1858, entitled 
“An act to ascertain what land certificates have been illegally 
issued by the county courts in Peters’ colony, or declared valid 
by the district court under the provisions of said act or of the 
act of July 24, 1860, and is not a genuine certificate, but 
is illegal, null and void. 


Smith & Jarvis for appellants.— The evidence was sufficient 
to show title in plaintiffs, under action of trespass to try title, 
and they were entitled to recover if the land was a part of the 
public domain and subject to entry at the date of their survey, 
February 25, 1871. 

Under the decision of this court in Sherwood v. Fleming, 
25 Tex. Sup., 408, and cases there cited, it was not insisted in 
the district court that the Russell patent was valid, or con- 
ferred any right on any one to the land when Caldwell bought 





1Pasch. Dig., art. 5033; Wright v. Hawkins, 23 Tex., 453. 
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in 1857. He therefore acquired no title to or interest in the 
land at the time of his purchase, as it was then, confessedly, a 
part of the public domain. When, then, we ask, did he 
acquire title as against the state? It is insisted by appellees 
that the act of January 10, 1860, validated and made good the 
Russell patent. This law certainly implies that there were 
patents issued as well as surveys made by virtue of colony 
certificates that the legislature did not intend to validate. If 
the Russell certificate was at the date of this act a genuine 
colony certificate, the defendant Caldwell has title to the land; 
otherwise the act gave him no title and he has none yet. 

It is important, then, that we know the meaning of “ genu- 
ine” as used in this statute. It was insisted by appellee in 
the court below, and we understood the district judge to hold, 
that as used in this statute it means not forged, and that ail 
certificates issued by the county courts of counties in Peters’ 
colony to persons as colonists were genuine colony certificates, 
whether the parties were, in law, entitled to them or not. 
We hold that it was intended to and does only embrace such 
colony certificates as were recognized by law as legal and valid 
claims, issued by the proper tribunals, and to parties entitled 
by law to receive them. 

It could hardly be seriously insisted that the legislature, by 
its use in this act, intended merely to guard the public domain 
against forged colony certiticates, because: First, no such 
certificates were ever known to be in existence. Second, a 
forged certificate would not be a colony certificate, but it would 
be a forgery; and even though located and patented would be 
void,,and would confer no right on any one. Both certificate 
and patent would be nullities. This word has become techni- 
eal in our law, and is always used by this court in reference 
to land certificates required to be re-established by the trav- 
eling board under act of 1841, to detect fraudulent land cer- 
tificates, to designate those that were established according to 
law as legal and valid. It occurs three times on pages 452 
and 453 in Warren v. Shuman, 5 Tex., to which we respect- 
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fully call special attention. No colony certificates are known 
to us to have been illegally issued in any but Peters’ colony. 
What Peters’ colony certificates, then, are genuine, and what 
illegal and void? The act of July 21, 1850 (Pasch. Dig., 
art. 828), was the first law authorizing certificates to be 
issued to settlers in Peters’ colony. The first section defined 
the rights of those who had emigrated to this state as colonists, 
and settled within the limits of said colony. The second see- 
tion provided that the heirs or legal representatives of such 
settlers as had died, were entitled to the same quantity of 
land to which the persons they represent would have been enti- 
tled. The seventh section prescribes the proof required; that 
is, “that such settler emigrated to Texas and settled within 
the limits of said colony granted to Peters and others, as a 
colonist, prior to the Ist day of July, 1848, and that they have 
since continued, and still remain, settlers in said colony,” ete. 
The eighth section provides for the appointment of a commis- 
sioner to hear proof and determine who were entitled. The 
sixteenth section fixed his term of office at two years; and the 
fourteenth section allowed an appeal from the commissioner 
to the district court. 

Thomas W. Ward was commissioner under this law, and 
the certificates issued by him, or by the district court on appeal 
from his decision, are presumed to be genuine colony certifi- 
cates, and are genuine unless void under article 845, Pasch. 
Dig., adopted September 6, 1850, which de lares, “any certifi- 
eate which has been or may be issued contrary to the true 
intent and meaning of said act (July 21, 1850), to which this 
is supplementary; and each and every survey which has been 
or may be made in virtue of such certificate, and each and 
every patent which may be issued in virtue thereof, and every 
sale and transfer of said unauthorized certificates, and of land 
located under the same, is and shall be null and void.” If so 
wrongfully issued they would not be genuine, but illegal, 
fraudulent and void. 

“An act relating to lands in Peters’ colony,” known as the 
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compromise act, was adopted February 10, 1852. The tenth 
section (Pasch. Dig., art. 857) of which, alone, relates to issuing 
certificates to settlers, and it secures land to a class of settlers 
not provided for in the act of July 21, 1859, a. ¢., “every col- 
onist who settled within the colony prior to July 1, 1848, and re- 
mained therein three years, but who was not residing therein 
on the 21st of July, 1850, and who has not received a certifi- 
cate from the colony commissioner, Thomas W. Ward; or if 
residing therein at that time, and now (February 10, 1852) a 
resident of said colony, and who has not received a certificate 
as aforesaid.’”’ This section also gave jurisdiction to the county 
courts of counties in the colony to hear proof and issue certifi- 
eates, but it nowhere, by its letter or fair implication, author- 
izes said courts to issue certificates to heirs or legal representa- 
tives. The supreme court, in Smith v. The State, 5 Tex., 405, 
says of a certificate granted by the district court under law of 
1841: “Any other certificate than those provided for by law 
would be a nullity.” 

By an inspection of the Russell certificate, in virtue of which 
Caldwell claims the land, it seems to be a certified copy from 
the minutes of the county court cf Denton county of the order 
granting the certificate, which incorporates in the decree 
the evidence before the court; it appears from this cer- 
tificate that it issued to Meredith, administrator of Robert 
Russell, deceased, when the statute did not authorize said 
court to issue such certificates at all; it further appears that it 
issued upon evidence insufficient under the law, and was illegal 
and fraudulent. If there was any merit in the case, it was not 
provided for by law, and did not come within the provisions 
of the tenth section of the act of February 10, 1852. It was, 
therefore, not a case in which the state had consented to the 
grant of her public domain, or a certificate, and the heirs or 
administrator should have applied to the legislature and not 
to the courts that were not clothed with power to grant relief. 
The act of 1852 was not supplementary to nor did it re-enact 
any of the provisions of the law of July 21, 1850. If correct 
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in this view of the law, the Russell certificate was null and 
void from its inception (5 Tex., 403). 


Ferris & Rainey for appellees. — A certificate which has 
merged into a patent is not subject to the action of an investi- 
gating board. Smith vw. The State, 5 Tex., 405. The patent 
appropriates the land and gives the legal title to the patentee. 
Any defects in the preliminary steps by which it was acquired 
are cured by the grant. Boardman eé al. v. The Lessees of 
Reed & Ford ef a/., 6 Pet., 342; Hoofnagle v. Anderson, 7 
Wheat., 212. Land warrants are, by law, transferable. They 
are proved by the signature of the officer and the seal of office. 
This signature and this seal are considered as full proof of the 
rights expressed in the paper. No inquiry is ever made into 
the evidence received by the public officer. If the purchaser 
of such a paper takes it subject to the risk of its having issued 
erroneously, there ought to be some termination to this risk. 
We think it ought to terminate when the warrant is com- 
pletely merged in a patent, and the title consummated without 
having encountered any adverse claim. Hoofnagle v. Ander- 
son; 7 Wheat., 215; 5 Pet. 274. A third party cannot 
raise in ejectment the question of fraud as between the state 
and the grantee, and thus look beyond the patent. Field ». 
Seabury e¢ al., 19 How., 332; Spencer v. Lapsley, 20 How., 
272. We therefore hold it to be good law, sustained by reason 
and the best authority, that when a certificate has merged into 
a patent it is not subject to the action of any investigating 
board created afterwards. The certificate is evidence of an ad- 
judged right to acquire land. It loses its identity in the 
patent, which is the highest evidence of title to land acquired. 


Goutp, Associate Justice.—On the 21st day of August, 
A. D. 1855, the county court of Denton county issued a cer- 
tificate for 640 acres of land to the administrator of Robert 
Russell’s estate, having adjudged him to be entitled to same as 
a colonist of Peters’ colony. A survey was made, by virtue of 
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that certificate, in Ellis county, within and pending the Mis- 
sissippi & Pacific Railroad reservation, on the 7th day of De- 
cember, A. D. 1855; the patent issued thereon on the 23d day 
of September, 1856, to the heirs of Robert Russell. There 
was a regular and valid chain of title from the estate of said 
Robert Russell, deceased, down to the defendant Caldwell. 
Possession was taken by defendant in 1872, and improvements 
were made thereon of the value of $2,030. The taxes due 
and owing on the land were also regularly paid by defendants. 
The plaintiffs brought this action of trespass to try title 
against defendants for said land, claiming title under a loca- 
tion and survey made February 25, 1871. A jury was waived 
and the cause was submitted to the court on the law and the 
evidence, the plaintiffs admitting the claim of defendants for 
the value of the improvements. Judgment was rendered 
against the plaintiffs for the land. 

On the part of appellants it is claimed that the Russell pat- 
ent, under which Caldwell sets up title, was issued contrary 
to law, the land being within the limits of the Mississippi & 
Pacific Railroad reserve, and not subject to location at the date of 
either the survey or patent. Appellees reply that any objection 
to the validity of their patent was obviated by “an act confirm- 
ing certain patents, and to validate certain surveys in the Mis- 
sissippi & Pacific Railroad reservation,” passed January 10, 
1860, as follows: “ All patents heretofore issued upon surveys 
made by virtue of any genuine colony certificate, within the 
limits of the Mississippi & Pacific Railroad reservation, be and 
the same are hereby declared to be as valid and legal as if no 
such reservation had ever been made, ete.” Pasch. Dig., art. 
5051. 

The principal question in the case is as to the meaning of 
the expression, “any genuine colony certificate,’ whether it 
includes the Russell certificate or not. To the proper under- 
standing of that question it is necessary to refer to “an act 
to ascertain what land certificates have been illegally issued by 
the county courts ef counties in Peters’ colony, and to provide 
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for icsuing patents on such of said certificates as are legal,” 
passed Iebruary 4, 1858. By this act a commission was 
created to inspect the records of the county courts in Peters’ 
colony, and to ascertain by satisfactory testimony what cer- 
tificates for land had been so issued by said courts to legal 
claimants. 

Section 11 of this act reads thus: “ That all land certificates 
issued by said county courts, since the 1st day of February, 
1855, to persons as colonists of Peters’ colony, which are not 
approved by the board of commissioners, or declared valid by 
the district courts under the provisions of this act, are hereby 
declared null and void; and all locations and surveys made by 
virtue of such certificates as are not hereafter so approved or 
declared valid, are also declared null and void.” 

The Russell certificate was literally of the class required to 
be approved; but our opinion is, that having been merged in a 
patent, it was not intended to be effected by the act. The 
title of the act indicates no intention to interfere with cer- 
tificates already patented. Nowhere in the body of this vo- 
luminous act of thirteen sections, going largely into detail, or 
of the supplementary act of January 24, 1860 (Gen. Laws 8th 
Leg., p. 26), is there any provision for annulling or vacating 
patents, such as there is in regard to locations and surveys. 
In our opinion the manifest object of the act was not to dis- 
turb certificates which had been merged into patents, but to 
regulate the further issuance of patents. If it had been in- 
tended to require the holder of patented land to withdraw 
from the land office a certificate which had become a part of 
the archives, and submit it for approval to a commission, 
surely that intention would have been expressed plainly, and 
provision made regulating the mode of withdrawal and the 
cancellation of the patcnt. 

At the date of the passage of this act there had been no 
decisions of this court that either surveys or patents within 
the railroad reservation were invalid or null and void. The 
cases of Kimmell ». Wheeler and Sherwood v. Fleming were 
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of subsequent date. It is not believed that the act failed to pro- 
vide for patented certificates on any idea that such patents 
were nullities. On the contrary, it is believed that the con- 
struction which was given the act by the commission which 
executed it was, and its true meaning was, that patented col- 
ony certificates, whether within or without the railroad reserva- 
tion, were beyond its operation. The word “ genuine” could 
not have been used in the sense of “approved” by the board, for 
we have just seen that no law had been enacted making such 
approval the test of the genuineness of patented certificates. 
Although the Russe!l certificate had not been approved by the 
commission, it was in our opinion a “genuine colony certifi- 
cate” within the meaning of the statute. It was a certificate 
issued under authority of law, by a competent tribunal, and 
whether Russell should have been awarded the certificate by 
that tribunal or not, it was genuine, not forged. No provision 
had been made or was subsequently made for reopening the 
question of whether a certificate merged into a patent was 
rightly granted or not. On the contrary, the legislature ulti- 
mately affirmed titles to all lands patented by virtue of certifi- 
eates to colonists issued by the county court omitting the 
qualifying word “genuine.” Acts of 1871, second session, 
p- 12. This act was passed, it is true, after the location by appel- 
lees, and could not affect their rights. It is referred to only 
as part of the legislative history of the subject, tending to 
confirm the construction we have given the statutes. 

In our opinion, after the act of January 10, 1560, the Rus- 
sell patent was, whatever may have been its status before, valid 
and legal; and it is not material to inquire whether the certifi- 
eate should originally have issued to the administrator or to 
the heirs. The land was patented by virtue of a certificate 

ssued by competent authority, and was not subject to location. 


The judgment is affirmed. 
AFFIRMED. 
[Opinion delivered June 15, 1880.} 
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A. A. Bransuaw vy. J. P. Sauirn er At. 
(Case No. 3660.) 


1. PETERS’ COLONY CERTIFICATE — MERGER — STATUTE CONSTRUED.— A 
land certificate was issued by the county court of Collin county on August 
20, 1855, to one who was adjudged entitled to it as a colonist of Peters’ 
colony; and on October 24, 1856, a patent issued to land covered by a 
portion of that certificate, and under which it had been located and sur- 
veyed; the land was within the Pacific Railroad reservation. After the 
issuance of patent, the certificate (there being still an unlocated balance) 
was presented to the board appointed under the act of January 5, 1858 
(Pasch. Dig., art. 872), and was rejected. In a contest between those 
holding under the patentee, and the owners of a certificate located and 
surveyed on the same land, on February 25, 1871, held — 

1. The rejection of the certificate as to the unlocated balance, merely 
showed that the certificate had issued to a party not entitled to it, and 
could not affect the validity of the patent to land covered by the por- 
tion first located. 

2. The certificate having been issued by competent authority, was 
not subject to be collaterally attacked after merger into patent; being 
thus issued, it was, within the meaning of the statute, genuine. 





Arrreat from Ellis. Tried below before the Hon. Zimri 
Hunt. 

Hfendricks & Smith brought this suit on the 11th day of 
December, 1875, in trespass to try title, against appellants, to 
recover possession of the Peter Rouche 415 acres survey of 
land, situated in Ellis county, and claiming title to the same, 
on the Ist day of November, 1875, when defendants entered 
and dispossessed them, and continue to withhold it from them. 

The appellants presented two issues: 

First. Plea of not guilty. 

Second. Plea of valuable improvements, made in good 
faith. 

A jury was not demanded, and the canse was tried by the 
judge, Hon. Z. Hunt, on the 7th day of December, 1877, who 
gave judgment for plaintiffs for the land, and for the defend- 
ants $2,000 ($1,000 to each defendant) for improvements, the 
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plaintiffs admitting that they might be possessors in good faith, 
even though their title was void. 

Appellees proved that they were the legal owners of the 
Peter Rouche bounty warrant for 1,280 acres, and caused the 
land in controversy to be legally surveyed by virtue of that 
warrant, on the 25th day of February, 1871, and had the field 
notes properly recorded, and returned with the warrant to, and 
filed in, the general land office, within twelve months from 
the date of survey; that the Peter Rouche bounty warrant 
was a legal and genuine claim, recognized by the laws; that 
H. G. Hendricks died intestate on the 13th day of March, 
1873, and that the parties made co-plaintiffs with J. P. Smith 
were the widow and children and only heirs of decedent. — 

Under the plea of not guilty, defendants introdueed a patent 
for 415 acres, covering the same land as the Peter Rouche sur- 
vey, issued to James M. Browder, assignee, on the 24th of 
October, 1856, by virtue of certificate No, 53, issued by the 
county court of Collin county on the 20th day of August, 1855, 
for 640 acres, to Conrad Travis, as a colonist in Peters’ colony; 
also a deed of gift from Browder tothe defendants. They also 
proved that they went into possession in 1874, and had made 
valuable and permanent improvements — $1,000 each — over 
and above value of use and occupation. 

The plaintiffs then proved that the Conrad Travis survey 
was made on the 21st day of December, 1855, and the patent 
issued on the 24th of October, 1856, within the limits of the 
Mississippi & Pacific Railroad reservation, and during its pend- 
ency; that the Travis certificate was issued on the 20th day 
of August, 1855, and was not approved but rejected by the 
board appointed under act of Jannary 5, 1858 (Pasch. Dig., 
art. 872), and was never declared valid by the district court; 
. that the unlocated balance, 225 acres, of the Travis certificate 
was presented with the proof on which the original certificate 
issued to that board, then in session at McKinney, Collin 
county, on July 26, 1858, and was rejected by it. 

Browder testified that he did not relocate the land because 
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he told the board that he had a patent on the land, and Hen- 
dricks, who was a member of the board, told him that if he 
had a p:tent the board had nothing to do with patents, and 
that his title was good; Browder said he did not exhibit his 
patent to the board, and did not tell them that it was void be- 
cause issued contrary to law on reserved land, and that he 
relied on his patent and disregarded the law of February 4, 
1858, and January 24, 1860 (Pasch. Dig., art. 872; Gen. Laws 
1860), and took no steps to establish the certificate in the 
district court. 

It was admitted that Browder, when he bought the certifi- 
vate and procured his patent, believed the certificate genuine, 
and that he had no knowledge at the time of fraud in procur- 
ing the issuance of the certificate. 


Amizi Bradshaw for appellants. 

I. Appellants have the better title, notwithstanding their 
location, survey and patent may have been made and issued 
during and pending the Mississippi & Pacific Railroad reser- 
vation. Their title is perfect on its face and has no patent 
defects. That the plaintiffs below could not attack it, as their 
location was not made until long after appellants’ patent had 
issued. Wright v. Hawkins, 28 Tex., 452; Sherwood ». 
Fleming, 25 Tex. Sup., 408; White e¢ al. v. Burnley, 20 How., 
235; Spencer v. Lapsley, id., 274. 

II. Appellants’ location, survey and patent were made ac- 
cording to the statute in such cases made and _ provided. 
Pasch. Dig., art. 868. 

III. Even allowing that appellants’ location, survey and 
patent were made and issued in and during the pendency of 
the Mississippi & Pacific Railroad reservation, and that their 
certificate was fraudulently obtained, still, as the certificate, 
had been transferred to an innocent purchaser, not connected 
with or having any knowledge of the fraud, they would have 
the better title. See opinion of Attorney General U.S8., March 
15, 1856, and authorities referred to; Attorney General, No. 














1880. } Brapsuaw v. Suirn. 47 


be | 





Argument for the appellees. 





7, p. 657. It submitted that this opinion was not in conflict 
with any of the opinions or decisions of the United States su- 
preme court at that time, and I know of none since in conflict. 
See Fletcher v. Peck, 2 Curtis U.S. Rep., 328; Lee ». Munroe, 
2 Curtis, 574; White v. Burnley, 20 How., 248; Smith ». 
State of Texas, 5 Tex., 405; Spencer v. Lapsley, 20 How., 272. 

IV. Appellants attirm, and it is not denied, that if their 
certificate had been genuine, all other defects were cured by 
article 5051 of Paschal’s Digest. This statute must be liber- 
ally construed in favor of those who claim its benefits. 

V. Appellants aflirm that a land locator cannot now, and 
never could, locate land after it had been patented to another 
and passed into the hands of an innocent purchaser. 

VI. Appellants affirm that it was not the intention of the 
legislature, by the act of February 4, 1858 (Pasch. Dig., art. 
S72), to ascertain what land certificates had been illegally 
issued by the county courts in Peters’ colony (for the purpose 
of annuliing patents that had been already issued), but “ to 
provide for issuing patents on such of said certificates as are 
legal.”’ It is the duty of the court to construe this statute most 
strictly against the state, and most liberally in favor of those 
whose rights are affected by it. 


I. P. Smith and Walton, Green & Hill for appellees. 

Appellees insist that the first, second, third and fifth affirma- 
tions of appellants’ brief are not maintainable as propositions 
of law applicable to the facts of this case, and submit the fol- 
Jowing propositions: 

I. Every patent issued for land within the limits of the 
Mississippi & Pacific Railroad reservation between the 21st 
day of December, 1853, and the Ist day of March, 1857, on a 
location and survey made within said time, by virtue of a 
Peters’ colony certificate, was null and void; such patent, 
being void, did not sever the fee of the land embraced in such 
void patent from the public domain, and the certificate was 
not merged in such patent, but remained subject to legislative 
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control, in the hands of the original grantee, or any assignee. 
It was only an inchoate right. 

II. The courts will take judicial cognizance of the fact that 
all lands in Ellis county are within the limits of said railroad 
reservation. Wright v. Hawkins, 28 Tex., 452. 

III. The act of February 4, 1858 (Pasch. Dig., art. 872), “to 
ascertain what land certificates had been illegally issued by the 
county courts of counties in Peters’ colony,” ete., is constitu- 
tional in all its provisions; and every certificate issued by the 
county courts,in Peters’ colony, subsequent to the Ist day of 
February, 1855, which had not been merged in a legal and 
valid patent at the date of said act, and was rejected, or not 
approved by the board of commissioners appointed under said 
act, and has not been established in the district court, is null 
and void; and any patent issued on such void certificate is 
also null and yoid. Pasch. Dig., arts. 882, 5038, note 1107; 
Hosner v. De Young, 1 Tex., 769; Kimmell v. Wheeler, 22 
Tex., 77; Sherwood v. Fleming, 25 Tex. Sup., 408; Wright ¢. 
Hawkins, 28 Tex., 452; Woods v. Durrett, id., 429. 

IV. The Travis certificate stood rejected and condemned as 
fraudulent under the law. (Pasch. Dig., art. 882.) It was 
therefore null and void aad not genuine. The act (Pasch. 
Dig., art. 5051) contemplates that patents-have been issued as 
well as surveys made upon colony certificates that were not to 
be confirmed or made valid. Only the holders of genuine 
certificates were to be benefited. 


V. The law did not seek to annul patents, because a patent 
legally issued would be beyond legislative control; but a pat- 
ent that was void did not need to be annulled; it was in Jaw 
no patent at all, and the act operated upon the certificate, 
which was not merged in the void patent but remained a mere 
inchoate right. 


Goutp, Assoctate Justice.— The questions arising in this 
case are the same as in the case of Hendricks v. Wilson, just 
decided. It appears, however, that only a part of the county 
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court colony certificate was located on the land in controversy, 
and had been patented at the date of the passage of the act of 
February 4, 1858. An unlocated balance of that certificate 
was rejected by the commissioners under that act, when pre- 
sented for their approval, not by the holder of the patent, but 
by some one else. There is also evidence from which it is to 
be inferred that the act of February 4 was not at the time 
construed by the commissioners, or others, as requiring holders 
of patents to present their certificates already merged into 
patents, for approval. If the unlocated balance of the certifi- 
cate was rightly rejected, it merely shows that the original 
certificate issued to a party not entitled to it. The certificate 
having been issued regularly by the competent tribunal, was 
not subject to be collaterally attacked, especially after having 
been merged into a patent, and was, within the meaning of 
the statute, genuine. Babb v. Carroll, 21 Tex., 766; Walters 
v. Jewett, 28 Tex., 192. 

In accordance with the views expressed in Hendricks ». Wil- 
son, the judgment is reversed, and rendered in favor of the 
defendants below, appellants in this court. 


REVERSED AND RENDERED. 


[Opinion delivered June 15, 1880.] 





Mary McGowew vy. Gro. B. Ziwreecwan. 
(Case No. 4081.) 


1. STATUTE CONSTRUED — EsTATES OF DECEDENTS. — Art. 5487, Pasch. 
Dig., which declared that property reserved from forced sale, or its value 
if there should be no such property, does not form any part of the estate 
of a deceased person if a constituent of the family survives, was not 
repealed by the act of August 9, 1876 (acts of 16th Leg., p. 93). The 
probate court had full jurisdiction to secure to the surviving family the 
benefits of that provision of the act. 

2. ADMINISTRATION — COLLATERAL PROCEEDINGS.— When administration 
is begun in the proper jurisdiction, under which property reserved from 
forced sale by art. 5487, Pasch. Dig., has been converted by proceedings 
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regular in their character, the administrator is not liable in an action for 
conversion brought in the district court by a surviving constituent of the 
family of the decedent who failed to assert her rights in the probate 
court, there being no charge of fraud. 

3. PrRoBaTeE MATTERS.— The judgments of the probate court in matters of 
administration, where jurisdiction has attached, are, when regularly 
rendered, binding upon all parties in interest, until set aside by dizect 
proceedings instituted for that purpose. 

4. DistinauisHep.— This case distinguished from Runnels v. Runnels, 27 
Tex., 571. 


Aprrrat from Travis. Tried below before the Hon. E. B. 
Turner. 

One J. MeGowen died on the 11th day of March, 1877, in 
the city of Austin. George B. Zimpelman was appointed, 
first, temporary administrator, on the 21st of March, 1877, 
and at the June term of the county court, 1877, was appointed 
permanent administrator of his estate, and had proceeded to 
the discharge of the duties of his appointment. 

On the 2d of October, 1878, more than eighteen months after 
the death of MeGowen, appellant Mary MeGowen filed her 
petition in the district court of Travis county, alleging that 


Sided 


she was, on 2Ist day of March, 1877 (the date of the appoint- 


ment of appellee as temporary administrator), the surviving 


wife of John McGowen, and in her own right, and as only heir- 
at-law, the owner of the property mentioned in her petition. 

October 17, 1879, appellant, by attorney, filed a first supple- 
mental petition; and on the same day appellee filed an answer 
in the nature of a plea to the jurisdiction of the court, and 
general answer; alleging at the date of the death of J. Me- 
Gowen he had no permanent home or residence; that he did 
not keep house, but boarded from place to place as inclination 
or convenience suggested; that at the time of his death he 
was in possession of personal property which was wasting 
and perishable in its kind; that by his death that property was 
left without any one having charge or care of the same; that 
appellee accepted an appointment as temporary administrator, 
by the county judge of Travis county, and took charge and 
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possession of the property; that due notice was given as re- 
quired by law, after which he was appointed administrator and 
had proceeded in the administration of the property under the 
orders, supervision and direction of the probate court of Travis 
county; that the administration was still open; and that if 
the appellant was ever the wife of J. MeGowen, which was not 
admitted, as appellee had no personal knowledge on that sub- 
ject, she had abandoned him, and lived separate and apart from 
him, and had not performed the duties of a wife for more than 
four years next before his death. 
Appellant excepted to this plea and answer. Exceptions 
overruled by the court, and the case was submitted on the facts 
as stated in the plea of the appellee. Plea sustained and cause 
dismissed. 


G. W. Hicks for appellant.— It is laid down by Thompson 
on Hlomesteads and Exemptions, sec. 620, that the widow may 
bring an action in the district court of Texas to secure her 
allowance without proceeding in the county court. In Fowler 
v. Gilmore, 30 Tex., 432, it is held that upon the death of the 
husband the property exempt from forced sale shall belong 
to the widow and children, if there be any children, but if 
there be no children, then to the widow. Now, if this prop- 
erty sued for descended and became vested in the widow at 
the death of her husband, what right had the defendant to 
seize the same and appropriate it either to his own use or to 
the use of others as administrator? In the case of Runnels 
v. Runnels, 27 Tex., 515, it was held that the distriet court 
committed an error in dismissing the plaintiff’s petition for 
want of jurisdiction in the court, and held that the court should 
have maintained its jurisdiction and settled the rights of the 
parties. Pasch. Dig., art. 5487. 


NV. G@. Shelley for appellee. 

I. Property exempt from forced sale is not per se relieved 
from the jurisdiction of and administration under the orders 
3l 
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and supervision of the probate court. In the absence or fail- 
ure of anyone appearing as survivor or next of kin, and claim- 
ing or having in possession the property of an intestate, it is 
the duty of the probate court to appoint some suitable person 
to take charge of the property, who will accept such appoint- 
ment. Pasch. Dig., art. 1269. 

II. Funeral expenses and expenses of last sickness will be 
paid; and also the expenses necessarily incurred in the preser- . 
vation and safe keeping of the estate, as against exemptions. 
Pasch. Dig., art. 1339; Green v. Crow, 17 Tex., 190. The 
defendant below alleged that the property was wasting and 
perishable; “that by the death of said J. MeGowen said 
property was left without anyone having charge or care of 
the same, and there were no other means or effects of the 
said MeGowen out of which to pay the expense of his care 
and medical attention, and burial expenses,” except the prop- 
erty embraced in his inventory. While it is not stated in 
terms in appellee’s plea below, that appellant, if she ever was 
the wife of the said MeGowen, had abandoned her husband,- 
and had ceased to discharge her marital duties, yet it is the nec- 
essary inference or effect of what is stated. Appellee in his 
answer alleges that she had abandoned and lived apart from 
the said McGowen for more than four years before his death. 
Earle v. Earle, 9 Tex., 680; Trawick v. Harris, 8 Tex., 316-17. 


Bonner, Associate Justice. — It is contended by appellant 
Mary McGowen, that as the estate of J. McGowen was insoly- 
ent, the property was not subject to sale fur the payment of 
debts, but that she, as the surviving wife, was entitled to its 
She further contends that the probate court of Travis county 
had no jurisdiction over this property under article 5487, 
Pasch. Dig., which provides that property reserved from 
forced sale, or its value if there be no such property, does not 
form any part of the estate of a deceased person, if a constitu- 
ent of the family survives. 

This article constituted section 26, probate act August 15, 
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1870, and was repealed by act August 9, 1876 (Laws 16th Leg., 
93), under which the administration upon this estate was had. 

This last named statute was in many of its provisions simi- 
lar to the probate act of 1848, and made it the duty of the 
administrator, with the assistance of the appraisers, to return 
a full inventory and appraisement of all the estate, both real 
and personal, of the intestate. Sec. 44, Laws 16th Leg., 103. 

By see. 57 (id., 106) it was made the duty of the county 
judge, at the first term of the court after the return of this in- 
ventory, to set apart for the surviving family the property 
exempt from execution or forced sale, or make provision in 
lieu thereof. 

Hence it follows that the probate court of Travis county had 
jurisdiction of the property in controversy. 

Administration proceedings are in the nature of those in 
rem, of which, when the requisites of the statute are complied 
with, all parties interested must take notice at their peril and 
by the decrees in which they are bound, until set aside on di- 
rect proceedings for this purpose. Grignon’s Lessee v. Astor 
et al., 2 How., 338. 

The administration proceedings in this case were regularly 
commenced and prosecuted by Zimpelman in a court of cgm- 
petent jurisdiction, and which obtained jurisdiction over the 
property; there was no evidence of any fraudulent intention to 
defeat the rights, if any, of appellant; and she failed to appear 
and assert her rights to this property, or protest against its dis- 
position otherwise, in regular course of administration. 

Under these circumstances, we think that the administra- 
tidn proceedings were a sufficient legal justification to pro- 
tect Zimpelman, in this suit by appellant, for damages against 
him for alleged conversion of this property, based upon his 
action as such administrator. 

The probate court had ample power, if invoked in time, to 
have protected the rights of appellant by an order setting apart 
to her this property, if she were entitled thereto, under the 
section of the statute above quoted. 
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We are not advised as to the condition of the estate, and 
the question is not presented for our determination in this 
ease, what further rights she may have. We are of opinion, 
however, that they must be first sought in the probate court. 

The ease of Runnels v. Runnels, 27 Tex., 521, cited by coun- 
sel for appellant, arose under a will withdrawing the estate 
from the probate court. 


The judgment is affirmed. 


AFFIRMED. 
(Opinion delivered June 18, 1880.] 





E. H. Parrerson y. B. R. Rooers. 


(Case No. 3727.) 


1. PresumrtTron — AGENT.— The existence of authority to represent a party 
litigant, as an attorney, will be presumed from the recitation in the 
decree that the party appeared by the attorney. 

2. Pracrice.— An assignment of errors filed by a party, who though a party 
to the suit is not a party to the writ of error, either as plaintiff or de- 
éendant, will not be considered. 

3. Practice — ASSIGNMENT OF ERRORS.— A defendant in a writ of error 
cannot assign errors as against his co-defendant unless he has himself sued 
out a writ of error, and given the statutory bond. 


Error from Guadalupe. Tried below before the Hon. 
Everett Lewis. 

Suit by B. R. Rogers against W. M. Rust and-E. H. Patter- 
son as indorsers, and Ed. Duggan as maker, on a promissory 
note for $1,800 in coin, dated the 7th day of May, 1875, and 
due January 1, 1877, secured by vendor’s lien upon land de- 
scribed in petition, praying for judgment against all and a 
foreclosure of said lien. 

Plaintiff in error accepted service, and defendants Rust and 
Duggan filed answers. 





1880.] Patterson v. Rogers. 





Statement of the case. 





W. A. Marlow intervened, setting up that Patterson was in- 

debted to him in the sum of $2,210.50, due by notes, and to 
secure the same had placed in his hands, as collaterals, three 
other notes of Duggan, given at the same time as the one on 
which the plaintiff had sued, and as a part of the considera- 
tion for the tracts of lands described in the plaintiff's petition. 
That the notes were secured by vendor’s lien upon the same 
land, and matured respectively January 1, 1878, January 1, 
1879, and January 1, 1880; and that Patterson and Duggan 
were insolvent. Ile prayed for judgment against Patterson on 
her indebtedness, for a foreclosure of his lien, and that in event 
the lands should not sell for sufficient to pay off the indebt- 
edness to both plaintiff and intervenor, then that the proceeds 
he prorated in proportion to the amount of the claims held 
by them. 
- Plaintiff in error filed an answer, signed by J. R. Jefferson, 
Jr., admitting the facts set up by the intervenor, and also al- 
leged that another note given for $1,100 in part payment for 
the same land, and due January 1, 1881, was the property of 
Wn. Ellis, and prayed that exact justice and equity be done 
between the parties. 

Judgment for the plaintiff for the note sued on, against both 
indorsers and maker, and in favor of intervenor Marlow for 
the amount of his debt against Patterson, and ordered the 
lands sold, partly for cash and balance on time, to pay indebt- 
edness; decreeing that plaintiff Rogers be first paid in full out 
of proceeds, and that intervenor be paid out of the remainder 
the sum of $260 coin, the amount of accrued interest due upon 
the notes by him held, and that the remainder be on time to 
mature when the original purchase money notes become due. 

There is no statement of facts. 

E. IL. Patterson alone prosecuted a writ of error, and as- 
signed the following errors: 

“1, That she had no notice of the cross petition or interven- 
tion of W. A. Marlow, and there was therefore no authority 
for rendering judgment against her in favor of said Marlow. 
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“2. That J. R. Jefferson, Jr., had no authority or power to 
waive anything or sign any paper for her in said eause; J. R. 
Jefferson, Jr., not being her attorney, or indeed a lawyer at all.” 

Marlow sued out no writ of error, but filed an assignment of 
errors; among others, that error was committed in giving a 
preference lien to plaintiffs over his claim, both being on 
notes given at the same time, and secured by lien on the same 


land. 


Ireland for plaintiff in error. 

I. The authority of an attorney at law will be presunied, but 
one acting not in that capacity must show his authority. 

II. There is no power in courts to give judgment on claims 
not due. In attachment suits, although permitted to prevent 
fraud, the case must stand until claim is due before judgment 
ean be taken. Pasch. Dig., art. 154; Hunt v. Stiles, 10 N. H., 
466; 2 Hilliard on Mortgages (3d ed.), 189; King v. Long- 
worth, 7 Ohio, 585. 


Harwood & Winston for defendant in error. 

I. Every intendment is to be indulged in favor of the cor- 
rectness of the judgment of the court below until the contrary 
is made to appear. 1 Tex., 476; 2 Tex., 297; 3 Tex., 357; 8 
Tex., 45; 21 Tex., 448; 22 Tex., 5. 

II. Where two or more notes are given for land secured by 
vendor’s lien maturing at different dates, and the first is trans- 
ferred to a third party before maturity, while the remainder 
are still in the hands of the original payee, the purchaser of 
the first note is entitled to priority in payment. The judg- 
ment recites that defendant in error Rogers obtained the first 
note before maturity, and while the original payee still held 
the remaining notes. The first note was transferred to Rust 
in May, who indorsed to Rogers in May, 1875. The notes 
held by intervenor were transferred in December, 1875. Paris 
Ex. B’k v. Beard, 49 Tex., 358, and authorities there cited. 
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Goutp, Assoctate Justice.— The writ of error in this case 
was sued out by Mrs. E. H. Patterson only, seeking to revise 
the action of the court in rendering a judgment against her in 
favor of B. R. Rogers, and also another judgment against her 
in favor of an intervenor, Marlow. 

In the brief filed by her counsel but two questions are pre- 
sented. 


First. It is insisted that the answer to the plea of intervention 
filed in her name, signed “J. R. Jefferson, Jr., agent,” was 
without authority, because “he,” Jefferson, “was not a law- 
yer, nor did he have a power of attorney to act for her.” As 
the decree recites that “the said Patterson by her answer filed 
in the cause admits said indebtedness, and waives all right to 


be served with process,” it must be presumed, in support of 
the action of the court, that J. R. Jefferson, Jr., had proper 
authority to answer in Mrs. Patterson’s name. 

The second point made, assumes that judgment was ren- 
dered against Mrs. Patterson on a claim not due. The record 
does not show this to be so. Both the judgment in favor of 
Rogers and that in favor of Marlow were rendered on notes 
past due. 

There is no error complained of by Mrs. Patterson, enti- 
tling her to have the case reversed. 

The assignment of errors purports to be in the name of de- 
fendant Duggan as well asof Mrs. Patterson. But Duggan is 
not a party to the writ of error, either as plaintiff or defendant, 
and his assignments cannot be considered. Indeed they have 
not been presented by counsel. 

The intervenor Marlow also assigns errors, but his assign- 
ments relate solely to errors in those proceedings and that part 
of the decree fixing the relative rights of himself and Rogers. 
As one of the defendants to the writ of error sued out by Mrs. 
Patterson, Marlow had the right, without suing out a separate 
writ, to assign errors as against her. But if he desired a re- 
vision of that part of the decree giving Rogers a preference 
over him, he should have himself sued out a writ of error, and 
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given a proper bond to secure Rogers. We know of no au- 
thority for entertaining his assignments of error as against his 
co-defendant in error, Rogers. Jones v. Burgett, 46 Tex., 284. 
The judgment is affirmed. 
AFFIRMED. 


{Opinion delivered June 19, 1880.] 





S. A. Hackworrn vy. Cuartorre Anp Josnuvua Enauisn. 
(Case No. 3682.) 


1, Crration — Practice.— Service was made upon several defendants who 
were made parties by supplemental petition, under citations which de- 
scribed the copies of the petition which the sheriff was commanded to 
serve, as being against the originai defendant and those made defend- 
ants by the supplemental petition. The return of the sheriff showed 
tnat the defendants were served with the accompanying certified copies 
of petition, but did not show in terms that each defendant was servéd 
with a copy of the original and supplemental petitions. No motion to 
quash service, or other objection, was made in the court below. Held — 

1. That in support of the judgment, in view of the case presented 
by tke record, it will be presumed that defendants were properly cited. 

2. DISMIsSsING AS TO DEFENDANTS NOT SERVED.— See statement of case 
for facts, under which it was held that the judgment was not affected by 
an order dismissing the suit as to parties not served. 

3. Parties — Practice.— Whether the fact that the institution of a suit by 
husband and wife, for the recovery of community property, would be 
erroneous or not, when no injury thereby is shown by a defendant against 
whom they recovered judgment, it wili not be sufficient to authorize a 
reversal when the question is raised for the first time in the supreme 
court. 

4. Same.— A judgment recovered in such a suit would be binding on the 
husband. 

5. DEscrietion. — See statement of case for description of a tract of land 
as set forth in a petition to foreclose a vendor's lien thereon, held suffi- 
ciently certain. 


AprreaL from Washington. Tried below before the Hon. 
E. B. Turner. 
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Joshua English and his wife Charlotte brought suit against 
S. A. Hackworth upon two notes dated May 17, 1876, payable 
to Charlotte A. English, or order, and given in part payment 
for the purchase of a tract of land, on that day conveyed by 
Charlotte and Joshua English to Hackworth, and secured by a 
vendor’s lien. The petition contained a prayer for judgment 
for amount of the debt and foreclosure of the vendor’s lien. 

On the 2d day of November, 1877, plaintiff filed a supple- 
mental petition, alleging that others named in the amendment, 
including Elijah Bryant and Aleck Byars, were occupying the 
land upon which plaintiff sought to foreclose her lien, assert- 
ing title to a portion thereof by purchase from defendant 
Hackworth, and prayed for service on them and for judgment, 
as in the original petition. 

On the 11th of Jannary, 1878, plaintiffs dismissed their suit 
as to defendants Elijah Bryant and Aleck Byars not served, and 
took judgment by default against Hackworth for the amount 
of their debt, and against him and the remaining defendants 
for foreclosure of the vendor’s lien, with an order of sale. 

On the 7th of February, 1878, all of the defendants against 
whom judgment was rendered gave notice of appeal. 

Hackworth alone was named as defendant in the original 
petition. 

The supplemental petition, making the other named defend- 
ants parties, contained no allegation other than that the new 
defendants were in possession of the land upon which plaintiff 
sought to foreclose her lien, and which is fully described in 
her original petition, and assert title to a portion thereof by 
purchase from defendant Hackworth. 

The citation issued on the 9th of November, 1877, to each 
of the new defendants, required him to answer the petition of 
Charlotte A. English and Joshua English, “ now on file in said 
court, against S. A. Hackworth, George Bostick, Elijah 
Bryant, Aleck Byars, Agnes Cain, Ed. King, James Mitchell 
and John Punchard, a certified copy of which accompanies this 
writ.” 
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The tract of land foreclosed on was described as follows: 

“Fifteen hundred acres of land out of the following de- 
scribed tract of land, lying and situated in Fort Bend county, 
state of Texas, to wit: Three-fourths of a league, or 3,321 acres 
of land, and bounded and described as follows, viz.: Beginning 
at the northeast corner of land granted to Powell, and which 
land forms a corner of the sitio granted to Northington, 2,150 
varas N. 60 degrees E. from the bayou, a mound of earth in 
the prairie, from which runs a line east, and follows the merid- 
ian line of Northington 1,872 varas, where there is a raised 
mound of earth in the prairie for a corner, from which said 
mound runs another line 8. 363 degrees E. 10,000 varas to a 
mound for a corner; from said mound runs another line S. 60 
degrees W. 500 varas to a corner northeast of the sitio of the 
widow Powell, and northeast of the sitio of Isaac MeGary, 
and from this point, a corner, runs another line N. 65 degrees 
W., and following the boundary line of MeGary 5,130 varas is 
another boundary of McCormack; from this point or corner 
N. 60 degrees E. 725 varas to the corner of the land of McCor- 
mack, and from thence runs another line N. 30 degrees W., 
and following the boundary of land of the before mentioned 
McCormack 6,447, to the point of beginning,” ete. 

The said 1,500 acres being conveyed to the said C. A. En-’ 
glish, is to be taken off the south or north end of the above 
described survey after H. Morrison shall select 500 acres sold 
to him off the northwest corner of said survey, as the said C. A. 
English may select; said 1,500 acres to commence at any cor- 
ner the said C. A. English may designate, and to run across 
the entire length of said three-fourths of a league, out a suf- 
ficient depth to make the 1,500 acres. 
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The description is more apparent from the plat. 





Sayles & Bassett for appellants. 

I. None of the defendants except S. A. Hackworth were 
properly made parties to the suit so as to authorize a judg- 
ment against them. The citation issued on the 9th of No- 
vember, 1877, to each of the new defendants, requires him to 
answer the petition of Charlotte A. English and Joshua English, 
now on file in said court, against 8. A. Hackworth, George 
Bostick, Elijah Bryant, Aleck Byars, Agnes Cain, Ed. King, 
James Mitchell and John Punchard, a certified copy of which 
acecmpanies this writ. The foregoing proposition involves 
two minor propositions. First, cach defendant should have 
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been served with a copy of the original and supplemental peti- 
tions. Pasch. Dig., arts. 1427, 1430. Second, the fact of 


service of the original and amended petitions must be affirm- 
atively shown. Pasch. Dig., art. 1433; Underhill v. Lockett, 
20 Tex., 130. 

II. There is a misjoinder of parties plaintiffs which re- 
quires a reversal of the judgment. In connection with this 
proposition, the following matters apparent of record are to be 
considered. The petition is filed by Charlotte A., who is 
joined by her husband, Joshua English, upon a note executed 
to the said Charlotte during her coverture, and they recover a 
joint judgment against the defendants. The foregoing propo- 
sition involves two minor propositions. First, a note executed 
toa married woman during coverture is prima facie commu- 
nity property. Pasch. Dig., art. 4642; Hemmingway v. Math- 
ews, 10 Tex., 207; Wells v. Cockrum, 13 Tex.,127. Second, 
when the husband joins the wife in a suit to recover property 
as the property of the wife, a recovery cannot be had unless 
the property be proved to belong to the wife, and althowgh it 
be proved to be the property of the husband. Owen w. Tank- 
ersley, 12 Tex., 405; Hatchett ». Conner, 30 Tex., 104; Hol- 
loway v. Holloway, id., 174. 

Ill. The description of the land in plaintiff's petition, upon 
which plaintiffs seek to foreclose the vendor's lien, is vague 
and uncertain, and does not authorize a judgment of foreclos- 
ure. Hurt v. Moore, 19 Tex., 269; Pressley v. Testard, 29 
Tex., 199; Hearne v. Erhard, 33 Tex., 60. 

IV. It is shown by the record, that parties in possession of 
the land and claiming title thereto, were not parties to the 
judgment. Tall ». Hall, 11 Tex., 526; Preston v. Breedlove, 
45 Tex., 47; Carter v. Attoway, 45 Tex., 108. The supple- 
mental petition alleges that Elijah Bryant and Aleck Byars, 
residents of Fort Bend county, are with others in possession 
of the land upon which plaintiff seeks to foreclose her lien, and 
assert title to a portion thereof by purchase from the defend- 
ant Hackworth. The return on the citation for these parties 
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shows a defective service of process on Aleck Byars, and that 
Elijah Bryant is not to be found. The judgment recites that 
plaintiff will no longer prosecute his suit as to the defendant 
Elijah Bryant and Aleck Byars, not served. The foregoing 
proposition involves two minor propositions. First, that in a 
suit of this character, the defendants Byars and Bryant being 
necessary parties, the plaintiff could not discontinue as to 
them. Carson v. Moore, 23 Tex., 450. Second, that as to 
Aleck Byars, the case is not within the statute. Pasch. Dig., 
art. 1448. 


Shepard & Garrett for appellees. 

I. All of the defendants against whom judgment was taken 
were properly made parties to the suit. Pasch. Dig., arts. 
1427, 1430, 1433. 

If. It is an immaterial error to join a married woman with 
her husband as party plaintiff in a suit upon a note payable to 
her order, although it is community property. 

III. The description of the land is sufficiently certain. Hun- 
ter v. Morse, 49 Tex., 219. 

IV. Parties in possession of the land are necessary parties 
only for the purpose of binding them. Carter v. Attoway, 46 
Tex., 111. 

V. The plaintiffs had the right to dismiss as to Aleck Byars 
and Elijah Bryant, not served. Pasch. Dig., art. 1448. 

VI. A defective service is no service, and suit may be dis- 
missed as to a party defectively served. As to the description, 
it may be rendered sufficiently certain. From an inspection 
of the plot it will appear that the one-third league survey 
makes an angle in the northwest corner, so that it is evident 
where the Hiram Morrison survey will lie, which was to be 
first selected by him; then Mrs. English is to eut 1,500 acres 
off the north end, subject to Hiram Morrison’s 500 acres, or 
off the south end, running clear across the three-quarters 
league, and out a sufficient depth for quantity. The land lies 
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on the south end or the north end of the balance, after cutting 
off Hiram Morrison’s 500 aeres out of the northwest corner. 
Mrs. English had the right to make the choice. Hackworth 
as her vendee had it, and a purchaser under the decree of fore- 
closure would succeed to the right. It is a description under 
which the land can be identified. 


Bonner, Assoctate J ustice.— Although not necessary that 
an appeal bond should be signed by the defendants to the 
judgment, yet from the fact that the bond in this ease is signed 
by the defendant Hackworth, and not by the others, and as it 
in terms purports to be conditioned that the “defendant” 
shall prosecute the appeal, and perform the sentence, judgment 
or decree of this court, in case the decision shall be against the 
“appellant,” it might very reasonably be construed to be an 
appeal bond for defendant Hackworth only. 

If this were so, then the question whether the other defend- 
ants had been properly cited, would not be before us. 

The counsel for both parties, however, treat the case as an 
appeal by all the defendants to the judgment below, and we 
will thus consider it. 

The judgment recites that all the defendants were duly 
cited. There is no question but that Hackworth was before 
the court, as he accepted service. The supplemental petition 
of plaintiffs by which the other defendants were sought to be 
made parties, prayed that they be served with a copy of both 
the original and supplemental petitions. This supplemental 
petition was exhibited, not against Hackworth, but the other 
defendants. The citations issued in pursuance thereof, described 
the copies of the petition which the sheriff was commanded to 
serve, as against Hackworth and the other defendants, naming 
them, and the return of the sheriff shows that they were 
served with the accompanying certified copies of petition. 
There was no motion to quash service or other objection taken 
to it, because a copy of both the original and supplemental 
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petitions was not served. We think that the record presents 
such case as that, in support of the judgment, it will be pre- 
sumed that the defendants were properly cited. 

We do not think the objection well taken, that the court 
could not dismiss as to some of the defendants not cited. 

It is evident from the allegations in the pleadings (and 
counsel for both parties so consider it), that the notes sued on 
were community property of plaintiffs, Joshua English and 
his wife, Charlotte English. Being community property she 
had a direct interest in them. 

If the fact that if a suit for community property should be 
brought in the names of both husband and wife, would in any 
event be material error, we are of opinion that under the cir- 
cumstances of this case, when no injury is shown to have 
resulted thereby, and when the question is for the first time 
raised in this court, it would not be sufficient for reversal. 

Although under the statute the husband has the right to 
the sole management of the community property, yet if he 
himself chooses to permit a suit therefor to be brought in the 
joint names of himself and wife, those whose rights are not 
affected thereby should not complain. The judgment in such 
suit would be binding on the husband, and would not come 
within the doctrine of Owen v. Tankersley, 12 Tex., 405; 
Hatchett v. Conner, 30 Tex., 104; Holloway v. Holloway, 30 
Tex., 174. 

The description of the tract of three-fourths of a league of 
land is sufficient to identify it. 

The description of that part of it containing fifteen hun- 
dred acres, upon which the vendor’s lien was enforced, was de- 
pendent upon a selection to be made by Mrs. English, by 
which it also would be rendered certain. Until this selection 
was made, English and wife owned an undivided interest in 
the land susceptible of sale, and subject to the vendor’s lien. 

It would seem that Hackworth, by virtue of his purchase 
from them, acquired himself this right ef selection. But 
whether he did or not, he could legally have compelled a se- 
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lection, and thus have had the description of the fifteen hundred 
acres purchased by him made certain. 

As he neither made this selection himself nor caused the 
same to be made, he should not be heard to object that the de- 
scription in his deed and under which he obtained and held 
possession, is too uncertain. Judgment aflirmed. 


AFFIRMED. 
[Opinion delivered June 22, 1880.] 





W. T. Roprnson er au. v. S. E. Doss. 
(Case No. 4994.) 


1. Survey.— While the general rule in determining the location of a survey 
wuere there are conflicting calls, is that course and distance must yield to 
natural or artificial monuments or objects, there are cases where course 
and distance? will control natural marks or boundaries; .as where it is ap- 
parent from the face of the grant that they were inserted by mistake, or 
were laid down by conjecture and without regard to rule. 

2. Dignity OF CALLS IN A suRVEY.— A call for course and distance will 
prevail over a ca!l for a natural object, when, upon applying the calls of 
the grant to the land, the surrounding and connected circumstances ad- 
duced in evidence to explain the discrepancy, show that the course or dis- 
tance is the most certain and reliable evidence of the true locality of the 
grant. To hold otherwise would be to attach more importance to the 
general rule, which gives the highest dignity to the call for a natural 
object than to the reason of the rule. 

3. Survey.— Though a survey returned by the surveyor was not actually 
made upon the ground, in case of conflicting calls his intention is still to 
be sought for by examining his report as compared with surrounding facts 
and circumstances. 

4, CONFLICTING CALLS OF A SURVEY. —The line of a survey made over 
twenty years, called to run “ east 8,090 varas toa staxe in the head of 
Tonkawa branch, from which an elm bears N. 33 degrees, E. 36 varas.”’ 
The elm tree was found marked as called for, at the distance of only 
5,200 varas. It was shown that the survey was begun, not at a corner, 
but at a point from which it was intended to measure 4,800 varas west, 
and 3,200 varas east, forming a continuous straight line, at the eastern 
termination of which the elm bearing tree was called for. The elm tree 
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was found at the distance of only 400 varas, instead of 3,200 varas, from 
where the survey was really begun. The facts showed that the eastern 
line and corners of the survey were not actually surveyed and marked. 
The maps of the survey and those adjoining had always located the corner 
according to distance, and if thus located the proper quantity would be 
given, and the survey harmonize with cotemporaneous surveys. Held — 

1. The discrepancy of distance was so great as to be improbable. 

2. The deficiency in quantity was a circumstance entitled to weight, 
as was also the location of the survey, as always recognized on the 
surveyor’s maps of surveys. 

3. In view of the facts found in the statement, and others in the opin- 
ion, to give superior dignity to the call for the natural object would 
defeat the reason and object of the general rule, which would require it. 


Aprgeat from Cook. Tried below before D. E. Barnett. 


Esq., special judge. 

Suit by S. E. Doss, begun August 24, 1874, against W. T. 
Robinson e¢ a/., in which he alleged the ownership of Jand 
certificates and surveys thereunder; that the defendants had 
entered upon and ejected him from the land, claiming the same 
under a patent to a league and labor granted to Philip A. 
Sublett, assignee of John Barnett. 

The defendants claimed title under the Sublett (or Barnett) 
patent, and alleged that the call in the patent (set forth in the 
opinion) on the head of Tonkawa, ete., was inserted by mistake. 
Judgment for plaintiff. 

The surveys of plaintiff were upon what the defendant 
claimed to be the eastern portion of the land covered by the 
Barnett patent. The field notes of the Barnett survey were 
approved by Daniel Montague, surveyor of Cooke county land 
district. The field notes were recorded by another person, but 
the certificate of approval was written on the record in Mon- 
tague’s handwriting, and in his handwriting the words “on 
the head of Tonkawa branch,” were erased, and interlined as 
follows: “ At 5,000 varas past Thomas Scott’s southeast corner 
at 8,000 varas,a mound.” That when the first map of the 
county was platted, the Barnett survey was placed on it, 
as claimed by defendants, and has so appeared ever since. In 
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the patent and field notes as sent to the general land office, the 
survey for Barnett was described as running 8,000 varas east, 
to the head of Tonkawa branch, ete. The Barnett survey, as 
platted on the map, agreed with the courses and distances and 
connected with the surrounding surveys. 

The Thomas Scott survey was made at the same time and by 
the same surveying party as the Barnett survey. The field 
notes of the Scott called to begin on the north line of the 
Barnett survey, 3,000 varas west from the northeast corner of 
the same, a stake from which an elm marked “X” bears 
N. 333 degrees, E. 360 varas, near the head timber of Tonkawa 
branch, and is the same called for in the Barnett patent. 

The field notes of the O. I’. Leverett survey, which was made 
by William Howeth, one of the party that surveyed the Bar- 
nett, about three weeks after the Barnett survey was made, 
calls to begin at the southeast corner of the Thomas Scott sur- 
vey, on the north line of the Barnett, describing the elm tree 


and running east 3,000 varas, passes John Barnett’s northeast 


corner. 

The contiguous surveys as shown upon the map all call for 
the John Barnett survey as there laid down, according to the 
courses and distances. 

C. Dean, one of the party who made the survey of the Bar- 
nett land, testified in substance that he superintended the 
location and surveying of the Barnett and Scott surveys. 
Montague was the surveyor and James M. Perry was his dep- 
uty. Both surveys were made on the same day by the same 
party. That according to his recollection the Barnett survey 
was commenced at its southwest corner, thence east to corner, 
thence north to corner, thence west 3,000,— 5,000 varas, where 
they made the southeast or beginning corner of the Scott. 
The sketch map is correct as to the relative situation of the 
northeast corner of the Barnett and southeast corner of the 
Scott. The southeast corner of the Scott was 3,000 varas west 
of the northeast corner of the Barnett as surveyed. The field 
notes of the Barnett are not correct in calling for the elm 

















80.] Rogrnson v. Doss. 499 





Statement of the case. 





tree and Tonkawa branch at the end of the north line of the 
same. 

William ILoweth testified that he was one of the party who 
made the survey of the Barnett tract; that the party camped 
near the south line of the Barnett; the beginning was obtained 
by running from a corner of the Carl Gager survey, that 
Montague, who was along, knew; that it was the intention to 
locate the John Barnett and the Thomas Seott that day, the 
size and shape of the Barnett being agreed on the night 
before; was a deputy surveyor, but, being sick, turned his 
compass over to Perry, who started west from the beginning 
corner, with instructions to run west a certain distance, then 
north, and to meet the party at the northwest corner of the 
Scott survey; that he did not remember whether the south 
line of the Barnett, from the beginning corner to the south- 
east corner, was actually run or not; that when Perry went 
west, Montague, witness, and others named, run north; this 
was to arrive at the width of the Barnett, and ascertain the 
distance to the Ivy survey previously made; that the line was 
not intended as afty line, or the east line of the Barnett. 

When the distance was run for the width of the Barnett, 
the southeast corner of the Seott was established, and the 
north line of the Barnett; does not think that the east part 
of the Barnett was surveyed out, but the northeast corner was 
ealled for, and intended to be 3,000 varas east of the southeast 
corner of the Thomas Seott; that the call in the patent, in 
“the head of Tonkawa branch, from which an elm bears N. 
334 degrees, E. 36 varas,” is the same point called for as the 
southeast corner of the Seott; that it was not intended as 
the northeast corner of the Barnett, but was made for the 
Seott, “and I am satisfied was inserted in the Barnett field 
notes through mistake in making them up;” that the Scott 
and Barnett surveys were made on the same day, and in con- 
nection with each other; that if the Barnett is run according 
to course and distance, and other calls except the call for the 
head of Tonkawa branch, it will embrace the land sued for, 
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and will connect with the other surrounding surveys; that if 
from the head of Tonkawa branch, mentioned in the pat- 
ent, a line should be run south, it would intersect the south 
line of the Barnett, 200 varas east of the beginning; if from 
that point a line is drawn to the southeast corner, it would 
change its course and cut it diagonally; that if from the be- 
ginning point the calls are reversed, and run according to 
course and distance, it would embrace the land sued for. He 
further testified that, three weeks after the Barnett survey, he 
surveyed the O. F. Leverett, and does not believe the northeast 
corner of the Barnett had been then fixed on the ground. The 
Barnett survey, as recognized on the map and by surveyors, 
always embraced the land claimed by plaintiff. 

Cross examined. — In tracing the north line of the Barnett 
from the Scott southeast corner, east 3,000 varas, it would 
eross Tonkawa branch and Belknap road, both well known to 
the surveyors. The east line of the Barnett, if run as shown 
on the map, would eross the Tonkawa branch, and the south 
line from the southeast corner would cross a large creek and 
run through some timber. Do not believe that a surveyor 
would have run the lines without calling for the creeks and 
Belknap road. Believes the east part of the survey was not 
run. Satisfied that the northeast corner of the Barnett was 
not made when the survey was made. 

Hudson testified in substance the same as ILoweth. In ad- 
dition, he said that Perry told him the survey was commenced 
on south line as called in field notes. Perry went west, and 
Montague north, W. W. Howeth testified to this point. 
This witness testified te running the Barnett, observing the 
eall at the head of Tonkawa branch, and in substance the same 
as Howeth and Hudson as to the lines crossing the creeks 
and Belknap road. 

The accompanying sketch gives a clearer idea of the relative 
location of the surveys: 
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Throckmorton & Brown for appellant. 

I. The words “ on the head of Tonkawa branch,” in the field 
notes and patent were inserted by mistake in making up the 
field notes. ; 

II. The eall for “a stake on the head of Tonkawa branch, 
from which an elm bears N. 33} degrees E., 36 varas,” having 
been inserted by mistake, courses and distances must control. 
Freeman v. Gerald, Law Journal, vol. 2, p. 744: Booth v. Up- 
shur, 26 Tex., 64; Hubert v. Bartlett, 9 Tex., 97; Urquhart . 
Burleson, 6 Tex., 502; Duren v. Presberry, 25 Tex., 512; Booth 
v. Strippleman, 26 Tex., 456; Stafford v. King, 30 Tex., 257; 
White v. Luning, 3 Otto, 514; Phillips 7. Ayres, 45 Tex., 606; 
Ferris v. Coover, 10 Cal., 628. 

IIT. A location made either in whole or in part without act- 
ual survey is valid if it has such definite calls as will identify 
the land. Stafford v. King, 30 Tex., 257; Freeman wv. Gerald, 
Law Journal, vol. 2, p. 744. 


W. O. Davis for appellee. 

I. The John Barnett survey does not extend east of the Elm 
corner at the head of Tonkawa branch. 

II. The land east of the Elm corner at the head of Tonkawa 
branch does not belong to appellant’s grant, because it is not 
embraced in their field notes or patent, nor in their survey as 
in fact made upon the ground. Anderson v. Stamps, 19 Tex., 
464; Bartlett v. Hubert, 21 Tex., 8; Booth v. Upshur, 26 Tex., 
66; Chenoweth v. Haskell, 3 Pet., 92. 

III. A corner in fact made upon the ground by the surveyor 
and designated and fixed by natural and artificial objects which 
are called for, and correctly described in the field notes and 
the patent, cannot be disregarded in order to make the grant 
include land never in fact surveyed by the surveyor. 

IV. An office survey (7. ¢., a set of field notes made out 
without an actual survey) cannot, after the issuance of the 
patent, and in an action of trespass to try title, be corrected so 
as to conform to the intention of the surveyor, but the grantee 
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must abide the deseription contained in the grant and field 
notes, and can only hold the land therein described. 

V. The position of the east line of the Barnett survey, 
under the evidence, was a question of fact for the court to decide, 
and the judgment of the court should not be disturbed when, 
as in this case, there is evidence to support it. Gilliard v. 
Chessney, 13 Tex., 337. 


Goutp, Assocrate Justice. — Doss claimed the land for 
which he sued by virtue of locations in 1874. 

The defendants claim under a patent for a league and labor 
of land to Sublett, assignee of Barnett, issued November 1, 
1855. The plaintiff claiming that the field notes of the patent 
to Sublett, instead of including a rectangle of 8,000 by 3,250 
varas, making a league and labor, in fact include only a rect- 
angle of 5,400 by 3,250 varas, located on the eastern part of 
the land claimed by defendants, as on vacant public domain. 

Whether this land so located was included in the land 
patented to Sublett was the main issue. 

The court, no jury being demanded, after hearing the evi- 
dence, gave judgment in favor of the plaintiff. 

The field notes of the patent are as follows: “In Cooke 
county, Texas, on Elm Fork of Trinity river, about eleven and 
one-half miles west of Gainesville. Beginning at a stake 
1,900 varas N., 45 degrees W. from Carle Sayers’ 
from which an elm bears N. 9 degrees W., 4 varas; another bears 


west corner, 


N. 774 degrees E., 21 varas; thence west 4,800 varas to a rock, 
from which two chinas bear 8. 71 degrees W., 305 varas; thence 
north 2,940 varas to right hand fork of Elm, 3,250 varas to 
rock mound, from which an elm bears 8S. 34 degrees E., 115 
varas; thence east 8,000 varas to a stake in the head of 
Tonkawa branch, from which an elm bears N. 33 degrees E., 
36 varas; thence south 3,250 varas, to stake in prairie; thence 
west 3,250 varas to the place of beginning. 

‘In their answer defendants aver that the eall “ in the head of 
Tonkawa branch from which an elm bears N. 334 degrees E., 36 
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varas,”’ was inserted in said field notes and patent by mistake, 
and the true corner was fixed by the courses and distances 
given in said patent. 

On attempting to run out the survey, the beginning point 
was well identified, as also was the first or southwest corner 
of the Barnett league and labor, the distance being, however, 
5,200 varas instead of 4,800. Thence running north, the west 
line as ealled for is found, and the northeast corner at 3,250 
varas is found and identified. From this point, running east 
through prairie at 5,400 varas, is found the head of Tonkawa 
branch, and the bearing tree (elm) marked as called for in the 
patent is found. No other marked lines or corners are found. 
The survey is prairie, with the exception of timber on the 
ereeks and branches. To pass east beyond the elm tree the 
distance called for, would cross a public road well known to 
surveyors at the time of the survey, and would terminate in a 
high prairie. The east line, if run at the distance called for, 
would cross Tonkawa branch, and the south line to the point of 
beginning would cross a large creek, and run through some 
timber. Surveyors testify that finding no calls for these objects,. 
they conclude that the eastern part of the survey was never 
actually made. 

The elm tree in the head of Tonkawa branch is also identi- 
tied as the beginning corner of the Thomas Scott two-thirds 
of a league survey, made by the same surveyors who made the 
Barnett, and on the same day. The field notes of the Scott, 
called to begin on the north line of the Barnett survey, 3,000 
varas west of the northeast corner of the same, a stake from 
which an elm marked X bears N. 334 degrees E., 360 varas, 
near the head timber of Tonkawa branch. Notwithstand- 
ing the discrepancies, it seems well established that this 
tree is identical with the elm tree called for in the Barnett 
field notes. The two surveys as delineated in the maps when 
first placed there, and ever since, place the northeast corner of 
the Barnett about 3,000 varas east of the beginning corner of 
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the Scott, making the Barnett a rectangular survey of about 
8,000 by 3,250 varas. 

The Leverett survey was made about three weeks after the 
Barnett and Scott, by a surveyor who was present and assisted 
in making these surveys. Its field notes eall to begin at the 
southeast corner of a two-thirds league and labor survey made 
for Thomas Scott, on north line of John Barnett’s league and 
labor, from which an elm marked X bears N. 334 degrees E., 
360 varas; thence east on said line at 1,180 varas, Tonkaw: 
branch; at 2,530 varas, Belknap road; at 3,000 varas, pass said 

darnett’s northeast corner, ete. 

The field notes of all adjoining surveys to the Barnett, made 
subsequent thereto, call for the Barnett as if it extended east- 
ward the full distance called for. 

It appears from the testimony of several persons who were 
present and assisting at the surveys, that the surveying party 
came ont to make the Barnett and Scott surveys, and after es- 
tablishing the beginning point of the Barnett, divided into 
two parties, one, under Perry, a deputy surveyor, running west 

‘a certain distance, thence north, and to meet the other party at 
the northwest corner of the Scott; the other, under Montague, 
the principal surveyor, running north to arrive at the width 
of the Barnett, the line run not being the east line, or any 
line, of the Barnett. They established the southeast corner of 
the Scott (on the north line of the Barnett) at the elm tree in 
the head of Tonkawa branch, called for in the patent. The 
evidence of these parties, though not entirely consistent, shows, 
we think, that the eastern part of the Barnett was not actually 
surveyed. 

In addition to the foregoing, these parties testified that the 
intention was to make the corner of the Barnett not at the 
elm tree, but at a point 3,000 varas east. It also appears that 
Montague was the surveyor who approved the field notes, and 
in the record of the field notes the words “in the head of 


Tonkawa branch” were erased, and the following interlined 
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in Montague’s handwriting: “Five thousand varas past 
Thomas Scott’s southeast corner, at 8,000 varas, a mound.” 
The field notes as returned to the general land office corre- 
sponded with those in the patents. 

The position assumed by appellees is that the survey does 
not embrace land east of the Elm corner at the head of Ton- 
kawa branch; that that corner being fixed by natural and arti- 
ficial objects, called for and correctly described in the field 
notes, cannot be disregarded in order to make the grant include 
land never in fact surveyed by the surveyors. 

It appears in this case that the calls of the survey cannot all 
be satisfied, and the general rule controlling such cases un- 
doubtedly is, that course and distance must yield to natural or 
artificial monuments or objects. It is, however, in all cases, 
the object to arrive at and carry out the intention of the par- 
ties, so far as it may “ be gathered from the language employed,” 
or, as it has been said by this court, “the intention apparent 
on the face of the grant.” Hubert v. Bartlett, 9 Tex., 104; 
Tyler on Boundaries, p. 132. Or, as it was expressed in yet 
another case, “ the legal meaning of the language of the patent, 
when considered in the light shed upon it by the acts consti- 
tuting the survey.” Robertson v. Masson, 26 Tex., 2051. 
“Hence,” the court say, “there are many cases where the 
course and distance will control natural marks or boundaries, 
as where it is apparent on the face of the grant that these were 
inserted by mistake, or were laid down by conjecture, and 
without regard to rule; and so of a variety of cases which may 
be supposed to exist.” 9 Tex., supra. 

Again, this court has said: “ In the abstract, all other things 
being equal, a river prevails over a marked line, and a marked 
line over course and distance. Still the lowest grade, to wit, 
course and distance, is made to prevail over the highest grade, 
to wit, rivers, creeks, ete., when, upon applying the calls of the 
grant to the land, the surrounding and connected circumstances 
adduced in proof to explain the discrepancy show that course 
and distance is the most certain and reliable evidence of the 
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Booth v. Strippleman, id., 436; Browning v. Atkinson, 37 
Tex., 659. 

In a recent case in the supreme court of the United States, 
speaking of the general rule, it is said: “This rule is not in- 
flexible. It yields whenever, taking all the particulars of the 
deed together, it would be absurd to apply it. For instance, if 
the rejection of a call for a monument would reconcile other 
parts of the description, and leave enough to identify and ren- 
der certain the land, it would be absurd to retain the false eall 


true locality of the grant.” Booth v. Upshur, 26 Tex., 70; 


and thus defeat the conveyance.”” White v. Luning, 3 Otto, 524. 

Speaking of a grant from the government, Justice Field, 
then of the supreme court of California, says: “The rules 
adopted in the construction of boundaries are those which 





will best enable the courts to ascertain the intention of the 


parties. Thus, preference is given to monuments because they 


< 


are least liable to mistake, and the degree of importance given 
to natural or artificial monuments, courses and distances is just 





in proportion to the liability of parties to err in reference to 


them. But they do not occupy an inflexible position in re- 


gard to each other. To hold otherwise would be to give 
a greater importance to the rule itself than to the reason of 





the rule. It may sometimes happen, in case of a clear mis- 


take, an inferior means of location will control a higher.” 
Ferris v. Coover, 10 Cal., 628. See also Davis v. Rainsford, 
17 Mass., 207; Norwood wv. Byrd, 1 Richardson, 135; Fulwood 
v. Graham, id., 497; cases cited by Justice Field in Ferris ». 
Coover. See also Peaslee v. Gee, 19 N. IL, 273. 

Appellees assert that an office survey, a survey not actually 


made, cannot be made to conform to the intention of the sur- 


veyor; citing Chinoweth ~. Ilaskell, 3 Pet.,92. That ease does | 
not establish the rule that the intention of the surveyor is to 
be disregarded as to the location of lines not actually run out. H 
It announces and enforces a rule applicable to all cases, that | 
“the intention of a surveyor can be of no avail since he has | 


not indicated this intention on his survey.” 
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On the other hand, the authorities show, that, although the 
survey was not actually made, we are still to seek for the 
intention of the surveyor. Says Judge Marshall, speaking for 
the supreme court of Kentucky: “This is not a question of 
tracing an actual boundary, or of discovering a lost one, or 
one which may be presumed to have been completed; but of 
constructing a survey by adding two lines which were never 
actually ran. And the cardinal object is, to ascertain what 
the surveyor would have done if he had gone on to complete 
the work. (Citing 2 Bibb, 493.) This is to be ascertained, 
not by vague conjecture, but by rational deductions from his 
report, as compared with the existing facts.’ Ralston v. Me- 
Clurg, 9 Dana, 339; see also Phillips v. Ayres, 45 Tex., 607; 
Booth wv. Strippleman, 26 Tex., 441; Booth v. Upshur, id., 72-3. 

If the patent to Sublett be read in the light of the surround- 
ing circumstances (rejecting the evidence as to Montague’s 
action in interlining the recorded field notes, leaving the 
original unchanged, and rejecting other evidence as to what 
witnesses supposed to have been the intention of the surveyor), 
our opinion is that it clearly appears that the eall for the elm 
tree as a corner is a mistake. 

1. The discrepancy of distance is not only s3 great as to be 
improbable, but that improbability is increased when it is 
remembered that the survey was begun, not at a corner, but 
at a point from which it was intended to measure 4,800 varas 
west, and 3,200 varas east, forming a continuous straight line. 
It is not probable that the southeast corner was made, or 
could have been intended to be, at a distance of only 400 varas 
from the beginning point, instead of 3,200 varas, as expressed 
in the field notes. 

2. The deficiency in quantity is a circumstance entitled to 
some weight. Tyler on Law of Boundaries, 129; Booth v. 
Strippleman, 26 Tex., 443. 

3. The Scott field notes made on the same day show that 
the surveyor did not intend to give the Scott and Barnett a 
common corner, but supposed that, giving to the north line of 
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the Barnett the distance of 8,000 varas, the corner of the Scott 
would be 3,000 varas west of the Barnett corner. 

4. The maps of these surveys as they have been ever since 
the surveys were made, locate the corner according to distance. 

5. The evidence given by those who assisted in making 
these surveys, and the action of one of those parties, himself 
a surveyor, in the calls of an adjoining survey made by him a 
few weeks afterwards, show that the eastern lines and corners 
of the Barnett were not actually surveyed and marked, and 
show what was understood at the time to be the relative posi- 
tion of the Scott southeast corner and the Barnett northeast 
corner. 

Rejecting the single call and laying off the eastern part of 
the survey according to course and distance, we carry out the 
manifest intention to make a rectangular survey, occupying 
with reference to the Scott, the relative position indicated on 
the public maps, and by the field notes of the two surveys, as 
recognized in all the subsequent adjoining surveys of that 
period. 

The case is one in which adherence to the general rule would 
be to defeat the reason and object of the rule. We think it 
equally clear that if the plaintiff has been misled by the calls 
of the patent, it has been because of his own neglect to make 
that examination into the surrounding circumstances which he 
should have made before undertaking to locate on lands rec- 
ognized in the general land office and on the official maps as 
having been patented. To the extent of the course and dis- 
tance called for in the patent, the court should have awarded 
the land to the defendants. 

In disposing of the case on this question solely, we express 
no opinion as to the validity of the Runnell certificate. The 
judgment is reversed and the cause remanded. 


ReEvVERSED AND REMANDED. 


[Opinion delivered June 22, 1880.] 
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G. H. & Saw Anronro R. R. Co. vy. Louisa McDonacp. 


(Case No. 4050.) 


1. Equrry. — Equity will in a proper case aid a judgment creditor when he 
cannot otherwise obtain sa‘isfaction of his debt by the ordinary legal 
remedies. 

2. GARNISHMENT — Equity. — A proceeding by garnishment in behalf of a 


judgment creditor is ordinarily intended to reach such rights, credits 
and effects only as are of a legal nature, and not incumbered with trusts; 
when they are thus incumbered a proceeding in equity is the appropriate 
remedy. 

3. Equity — Necessary PARTIES. — See statement and opinion for facts as 
to necessary parties to a proceeding in equity to compel trustees to satisfy a 
judgment from trust assets, the legal title and possession being in a third 
party. 


Appeat from Harris. Tried below before the Hon. James 
Masterson. 

Suit brought by Louisa MeDonald, whose petition contained 
the following allegations of fact, substantially: 

1. That the Buffalo Bayou, Brazos & Colorado Railway 
was, prior to the 11th day of June, 1868, indebted to the 
estate which appellee represents. 

2. That the company, its road-bed, track, franchises and 
chartered powers and privileges, were sold in July, 1868, 
under an exeention, and in July, 1870, under deed of trust. 

3. That on the 2d of December, 1870, appellee obtained 
judgment on said indebtedness in the district court of Harris 
county, Texas, against the trustees of the creditors and stock- 
holders of the sold ont Buffalo Bayou, Brazos & Colorado 
Railway in their capacity as such. 

4. That execution issued within a year on that judgment, 
and was returned no property found to satisfy the same, and 
that there is no property subject to levy and sale under execu- 
tion to satisfy the judgment. 

5. That the defendant, Galveston, Harrisburg & San An- 
tonio Railway Company, holds the legal title to certain lands 
in Harris county, wherein said trustees, in their capacity as 
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such, have an interest of one-half, and that the company is 
indebted to said trustees in their trust capacity, under an 
agreement in a trust conveyance executed by the Buffalo 
Bayou, Brazos & Colorado Railway Company on the 11th day 
of June, 1868, which agreement was attached to plaintiff’s 
pleadings and made a part thereof. 

6. That her judgment is a lien on the land; and that the 
land is in law and equity liable to the payment of the judg- 
ment, and prays that said land be subjected and sold to the 
payment of said judgment, and that the indebtedness of the 
Galveston, Harrisburg & San Antonio Railway Company be 
also subjected to the payment of her judgment, and for general 
relief, ete. . 

The trustees of the sold out company were also made par- 
ties defendant. 

The defendants answered separately by general demurrer 
and general denial and made no other defense. 

The court overruled the general demurrer, and on the trial 
the defendant, appellant, admitted that there was due from it, 
under the agreement of the 11th of June, 1868, to the trustees 
of the creditors and stockholders of the sold out company, an 
amount equal to the principal and interest of plaintiff’s judg- 
ment sued on in this suit. There was a verdict for plaintiff, 
and judgment that plaintiff recover of appellant and the 
trustees, in their capacity as such, $10,976.45 —the amount of 
judgment and interest; that said judgment was a lien on one- 
half of the described property in plaintiff’s pleadings, that an 
order of sale issue to sell the same, and that execution issue 
against appellant‘for any unpaid balance. 

Appellant filed a motion for a new trial: 

1. Because the court erred in overruling the demurrer of 
defendant. 

2. Because verdict and judgment are contrary to the law 
and the evidence. 

This motion was overruled by the court. 
The errors assigned were as follows: 
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1. Because the court erred in overruling the demurrer of 
defendant. 

2. The verdict and judgment are contrary to the law and the 
evidence; because both upon the petition and the evidence it 
appears that the plaintiff has no cause of action against 
defendant, and the court should have dismissed the same at 
plaintiff’s cost. 

3. The court erred in overruling defendant’s motion for a , 
new trial. 


E. P. Till for appellant. 

I. Upon the sale of the property and franchises of the 
Buffalo Bayou, Brazos & Colorado Railroad Company, under 
executions and deed of trust, the assets of said sold out 
company passed by virtue of the statute in such cases made 
and provided to trustees of creditors and stockholders of said 
sold out company, “with full power to settle the affairs of the 
sold out company, collect and pay the outstanding debts, and 
divide among the stockholders the assets remaining after pay- 
ment of the debts and expenses.”” Any lien acquired upon 
such assets before the dissolution of the corporation by the 
sales remained good, of course, against the property in the 
hands of the trustees; but as to general creditors, the trust 
estate is to be administered for the equal benefit of all, and no 
one of such creditors could acquire a lien or preference over 
another, upon the trust estate, by suing and obtaining a judg- 
: ment against the trustees in their capacity as such. This is 
an elementary principle applicable to trust estates. Again, 
the statute concerning judgment liens in force at the date of 
plaintiff's judgment (Pasch. Dig., art. 7005), provided that 
judgments should be “a lien on all the real estate of the judg- 
ment debtor,’ ete.; and the trustees against whom, in their 
capacity as such, the judgment was rendered, had no interest 
in the land, but the interest therein was in the cestuz que trusts, 
the creditors and stockholders of the sold out company. 

II. It is equally clear. that the appellee cannot maintain the 
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suit against appellant, claiming a personal judgment, or to 
subject indebtedness of appellant to the said trustees to the 
satisfaction of her debt, because the appellant is under no 
obligation, arising either out of duty or contract, to appellee, 
and there is therefore no privity between them. The liabil- 
ity of appellant is to the trustees, in whom the power and 
authority is vested to settle the affairs of the sold out company, 
collect and pay the outstanding debts, ete., for the benefit of 
their cestui que trusts, the creditors and stockholders of said 
sold out company, of whom appellee is one. To allow such 
creditors to sue the debtors and appropriate the assets would 
consume the trust estate in costs, embarrass and confuse its 
administration, and defeat the object and purposes of the stat- 
ute to secure a fair distribution of the assets among all the 
creditors, and the balance, if any, among the stockholders. 


John T. Brady for appellee. 

I. When a judgment debtor has no property subject to levy 
and sale under execution, but has property in the hands of a 
third party, the judgment creditor can by suit subject such 
property to the payment of the judgment. The allegations 
contained in plaintiff's pleading fully come within this rule, 
and therefore show a good cause of action. If there is any 
merit in the objections used by appellee, they certainly could 
not be considered on general demnrrer. The question as to 
whether the judgment sued on was a lien on the land, as well 
as the other question (if it can be so regarded) contained in 
appellant’s second proposition, should have been made by 
special exception; otherwise are considered waived. See Su- 
preme Court Rules, pp. 24, 25 and 26; Pearson v. Flanagan, 52 
Tex., 266. 

II. The trustees of a sold out railway company, under art. 
4264 of the code, are but a continuation of the corporation 
for the purpose of managing and settling the affairs of the 
old company for its creditors and stockholders. The trustees 
are authorized to sue and be sued, and the remedies of creditors 
33 
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are in no way changed. Judgment can be obtained and prop- 
erty in their hands can be levied on and sold under execution. 
This suit subjects property in the hands of third parties to the 
payment of a judgment, which is only a process of equitable 
execution. Good v. Sherman, 37 Tex., 660; Freeman on 
Executions, secs. 424, 425, p. 704; Herman on Executions, 
sec. 138, p. 185. 

III. As the judgment rendered in this case subjects to its 
payment only property belonging to the trustees of the sold 
out company, no one but the trustees, creditors or stockholders 
has a right to complain. The defense in the court below does 
not show that there is any other creditor, nor do the trustees 
complain of this judgment. The judgment itself expressly 
protects defendant from auy future liability for whatever it 
pays out in satisfaction of this judgment in favor of plaintiffs. 
All parties who ean be affected are before the court, and 
defendant cannot be again sued for the amount required by 
this judgment to be paid to plaintiffs; but whatever it pays 
out goes as a credit on its, defendant’s, indebtedness to the sold 
out company. 

IV. The statute of 1866, Pasch. Dig., art. 7005, declaring 
that judgments shall be a lien on real estate of the judgment 
debtor, means that it shall be a lien on any interest which the 
judgment debtor has in the land; and it makes no difference 
whether such interest is represented by an equitable or legal 
title. Certainly the trustees had an equitable interest in this 
land, and under our system of jurisprudence an equitable title 
is the substance of the right; the legal title but the shadow. 

V. It is not necessary to support the judgment in this case 
that there should be any lien by virtue of the act of 1866, 
Pasch. Dig., art. 7005, before referred to, because the institu- 
tion of the suit for the purpose of subjecting the land described 
therein to the payment of plaintiff's judgment created a lien 
in equity on said land. See Freeman on Ex., sec. 434. 

VI. If, however, it should be found that there is no lien on 
this land to authorize its sale to satisfy this judgment, then and 
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in that case appellee prays that you reform the judgment as to 
the lien, and order execution against the appellant direct, as 
provided in art. 1048 of the code. 


Bonner, Associate Justice. — This appeal is prosecuted by 
the Galveston, Harrisburg & San Antonio Railway Company 
only. The other defendants below, the trustees of the sold 
out Buffalo Bayou, Brazos & Colorado Railroad Company, do 
not complain of the judgment below; and it does not appear 
that there are any other creditors of this last named company 
whose rights can be affected, than Mrs. Louisa McDonald, the 
appellee. 

The ease as thus presented does not demand that we pass 
upon a question raised in the briefs of counsel, that the inter- 
est of the sold ont company in the lands sought to be subjected 
to the judgment lien of Mrs. MeDonald, being held in trust 
for the benefit of the creditors and stockholders generally of 
the sold out company, is not subject to such lien. 

It will not be questioned but that the rights of Mrs. MeDon- 
ald have priority over those of the stockholders. Good »%. 
Sherman, 37 Tex., 660. 

The ground upon which the reversal of the judgment below 
is sought, arises upon the overruling of the general demurrer 
of appellant, the defendant company, to the petition of Mrs. 
McDonald; and as stated by couusel for appellant, presents 
but this simple question: Was any cause of action shown against 
the company ? 

This question will be considered in two aspects: first, the 
right of Mrs. MeDonald to recover a monied judgment against 
the defendant company; second, her right to join this com- 
pany with the trustees of the sold out company in a proceed- 
ing to subject the lands to sale for the payment of her judg- 
ment against these trustees. 

I. Equity will, in a proper case, aid a judgment creditor, 
when he cannot otherwise obtain satisfaction of his debt by 
the ordinary legal remedies. Freeman on Executions, $$ 424-5. 
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As a general rule, where a third party is indebted to the 
judgment debtor, or has in his possession property or effects 
garnish- 


Ps 


of the debtor, the law affords an adequate remedy by 
ment. 

The statutory remedy by garnishment, however, is a legal 
one, and ordinarily contemplates only such rights, credits and 
effects as are of a legal nature, and which are not incumbered 
with the embarrassments thrown around trust estates; and 
when they are thus involved, as in this case, a proceeding in 
equity would be the more appropriate remedy. Lackiand v. 
Garesche, 56 Mo., 267; Thomas . Hopper, 5 Ala., 442. 

There was no direct privity of contract between Mrs. Me- 
Donald and the defendant company, and she could not, in a 
court strictly of common law jurisdiction, have recovered judg- 
ment in suit against the company alone. 

The proceeding in this case is substantially an appeal to the 
equity power of the court to aid her to subject the assets of 
the sold ont company, represented by the trustees, in the hands 
of the defendant company, to the payment and satisfaction 
of her original judgment. 

Both the trustees of the sold out company and the defendant 
company were made parties. The record does not disclose 
that there are other creditors of the sold out company, or but 
that all the necessary parties were before the court. As said 
on this subject in Hendricks v. Robinson, 2 Johns. Ch., 297: 
“The bill here was not only silent, but there was no plea or 
answer in the original suit setting up any other subsisting 
judgment.” To the same effect is Good v. Sherman, 37 
Tex., 660. 

On the trial, the defendant company admitted that it was 
indebted to the trustees of the sold out company, for the 
benefit of its creditors, an amount sufficient to pay Mrs. 
McDonald; and the rights of the defendant company were 
protected by the decree itself, in which it is adjudged that any 
amount paid by it should be a credit upon this indebtedness. 
These trustees, whom it is proper to presume are desirous 
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to discharge their duties as such, do not complain at the judg- 
ment; no creditor complains, and it is not believed, under the 
facts as presented by the record, that the defendant company 


has any legal ground to complain of this monied jud 


g gment 


against it. 

Il. As to the right of Mrs. McDonald to join the defend- 
ant company with the trustees of the sold out company, ina 
proceeding to subject the land to the payment of her judgment. 

As before stated, it does not become necessary, as between 
the parties to this appeal, to determine whether Mrs. McDon- 
ald had, or could have, a judgment lien on this land, as this 
part of the judgment is not properly before us for revision. 

It is a sufficient answer to any alleged error therein, urged 
by appellant, to say that as presented it does not appear that 
the rights of appellant are in any way affected. 

Mrs. MeDonald’s original judgment in terms simply adjudged 
in her favor the amount of the indebtedness, without ordering 
execution to issue, upon the ground, we presume, that in the 
opinion of the learned judge presiding, payment could only 
‘be made in the regular administration by the trustees of the 
trust estate. 

Execution seems, however, to have been issued and returned 
nulla bona. 

Years pass away. The debt is not paid, and it does not 
appear that the trustees have instituted any proceedings or 
used any diligence to discharge the trust. 

As thus presented, we are of opinion that this suit could be 
maintained as one in the nature of a bill in equity to compel 
the trustees to proceed by subjecting the trust property to the 
payment of Mrs. McDonald’s judgment, the same being trust 
indebtedness, and to which the defendant company, being in 
the possession of the land and having the legal title thereto, 
would bea necessary party. Freeman on Ex., $§ 424-5; Edgell 
v. Haywood, 3 Atkyn, 357; Edmonson v. Lyde, 1 Paige, 637; 
Adm’r of Bigelow v. Cong. Society, 11 Vt., 286; Haden . 
Spader, 20 Johns., 554; Hendricks v. Robinson, 2 Johns. Ch., 
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283; Hopkins v. Carey, 23 Miss., 59; Beck v. Burdett, 1 
Paige, 308. 

There is another ground upon which the jurisdiction of a 
court of equity could be sustained,— that of removing impedi- 
ments to the sale of the property at a fair valuation. Freeman 
on Ex., § 424; Dargan v. Waring, 11 Ala. 993; Holt v7. Ban- 
eroft, 30 Ala., 205. 

The legal title to the lands was in the defendant company, 
and the equitable title to the half in the trustees had been so 
incumbered with trusts for the benefit of creditors generally 
and stockholders of the sold out company, that the sale for the 
benefit of Mrs. McDonald only, unless made under order of 
court, might not have brought the full value of the lands. 


> 


or 
5 


AFFIRMED. 
[Opinion delivered June 22, 1880.] 





> a seer . — — 
H. & T. C. R. R. Co. v. Tre Country or Prestpio er at. 
(Case No. 4177.) 

INJUNCTION -— TAXATION.— A petition for injunction to restrain the sale 
of land for taxes assessed under the act of August 21, 1876, and which 
taxes were alleged to be excessive, is not suflicient to authorize the writ, 
if the petition shows no excuse for the failure of the plaintiff to take 
proper steps to refer, at the proper tim2, the valuation complamed of to 
the board of equalization. 


Error from Presidio. Tried below before the Ilon. Allen 
Blacker. 

The appellant rendered 358 sections of land in Presidio 
county, in May, 1878, for state and county taxes of that year, 
to the then tax assessor of said county, at the valuation of 
$35,800, which rendering and assessment, the appellant alleged 
in an application for injunction, were made in conformity with 
law regulating the rendering of lands by the owner for taxes. 
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it was sworn to and presented to the assessor, who raised the 
assessment made by the owner from $35,800 to $114,560. 
Upon this last mentioned sum there was levied: 

For state ad ralorem tax, 1% of 1 per cent. on $114,560......00-46- $572 80 
For county purposes, 14 of 1 per cent. on $114,569 .....eseeeeeeee 286 40 
For county indebtedness, 14 of 1 per cent. on $114,569 .....ee206- 286 40 
For county court house and jail, 4g of 1 per cent. on $114,569..... 572 80 
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The plaintiff admitted its liability to pay: 
For state ad valorem tax, 14 of 1 per cent. on $35,890 .... .----0- 3179 00 
For county ad valorem tax, 14 of 1 per cent. on $55,800 ...ee eee 89 50 
For jail and court house, of 1 per cent. on $55,800 ....sceeerees 89 50 








$358 00 


Rerrewabe tax. «..0000000606s0b000d60snerssorceccesocesece 





The sheriff was about to advertise and sell the lands for the 
taxes claimed to be due, and the plaintiff sued out the writ of 
injunction. 

The county abandoned its claim to the amount of $286.40, 
as being in contravention of article VIII, section 9 of the con- 
stitution, and moved to dissolve the injunction. 

The case was finally disposed of upon the motion to dissolve. 

The court sustained the increased assessment and the taxes 
levied thereon, as follows: 

State ad valorem, 15 of 1 per cent. on $114,560 ....ceeeeereeeeeee $572 80 
County ad valorem, 1¢ of 1 per cent. on $114,569... .eeeeeeeceee 286 40 
Court house and jail, 14 of 1 per cent. on $114,560 ..........e000. 286 40 


$1,145 60 





and dissolved the injunction pro tanto, but perpetuated it as 
to the court house and jail tax of one fourth of one per cent. 
on the same amount ($114,560), and as to the tax to pay past 
indebtedness of one-fourth of one per cent. 

The bill alleged in terms that the rendering and assessment 
for $35,800 “were made in conformity with law regulating 
the rendering of lands by the owner for taxes, and that it was 
sworn to and presented to the assessor, who, without authority, 


illegally raised the amount from the sum of $35,800 to the 
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sum of $114,560, thus increasing the tax;” that the assessor 
had no authority to raise the value assessed, “for the reason 
that the legislature has passed no law for regulating the taxa- 
_ble value of property by the board of equalization, under sec- 
tion 18 of article VIII of the constitution,” with arguments 
to fortify that assertion. There was no allegation that the 
plaintiff had not been notified of the increased assessment, as 
required by section 5 of the act of August 21, 1876, or that 
he had been denied the right seeured to him by section 17 of 
the same act, to refer the question of valuation to the board 
of equalization. 


Geo. Goldthwaite for plaintiff in error. 

I. The assessment was made and returned by the owner in 
the manner and form required by law, and there was no 
authority vested in the assessur to change the assessed value as 
made by the owner. Acts 15th Leg., 1876, p. 266, § 5. 

II. The constitution, art. VIII, see. 18: “The legislature 
shall provide for equalizing as near as may be, the valuation 
of all property subject to or rendered for taxation (the county 
commissioners’ court to constitute a board of equalization); 
and may also provide for the classification of all lands, with 
reference to their value in the several counties,” was and re- 
mained inoperative, until the legislature put it in operation by 
the “act defining the duties of commissioners’ courts when 
sitting as a board of equalization.” Approved March 22, 
1879. Const., art. VIII, sec. 18; Acts 16th Leg., 1879, p. 44. 

III. The court erred in taxing any part of the costs of court 
against the plaintiff, when the injunction prayed for and relief 
asked in plaintiff’s petition was granted in part, as shown by 
said judgment. 


Geo. McCormick, attorney general, for defendants in error. 
I. Under the law in foree when the assessment of the prop- 
erty was made, if the assessor thought the valuation made by 
plaintiff was too small, he was authorized to list it at such 
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value, as a sworn officer, as he deemed just. General Laws of 
1876, p. 270, sec. 17. 

II. The section of the act of 1876 relied on by plaintiff, 
applies only to property rendered in the county where situated 
by an owner or agent out of such county. 

IIT. See. 6 of art. XI permits the levy of a tax necessary 
to pay the interest and provide a sinking fund sufficient to 
satisfy any indebtedness legally made and undertaken before 
the adoption of the constitution. The only limit upon the 
power to tax for these purposes being, that no more than is 
necessary be levied. In addition to this, taxes may be levied 
for the purposes expressed in sections 7 and 10 of the same 
article. We take it, then, that a proper construction of see. 9, 
art. VIII would be that eounties may levy the following taxes: 
1. For general purposes, one-quarter of one per cent. 2. Pub- 
lie buildings and debts, one-half of one per cent. And that 
under sec. 6, art. XI, any amount necessary to pay bonded 
debts, subsidies, ete. This construction is borne out by the 
several acts of the legislature of 1876 (see act of August 
21, 1876, p. 253), which authorized the counties therein named 
to levy a tax of fifty cents on the one hundred dollars valua- 
tion, to build court houses and jails. 


Walton, Green & I7ill also for defendants in error. 


Govtp, Associate Justice.— Section 5 of “an act to define 
the duties, powers, qualifications and liabilities of assessors of 
taxes, and to regulate their compensation,” passed August 21, 
1876, evidently contemplates that the taxpayer, not being in 
the county, may see fit to forward his sworn list and valuation 
of his taxable property to the assessor, by mail or otherwise. 
In such ease, the taxpayer not being present himself or by 
agent, but communicating with the assessor in writing, the 
assessor, if not satisfied with the valuation, was not authorized 
to change it, but was directed to refer the same to the board of 
equalization; being required, if the list received had been ac- 
companied by a fee of twenty-five cents, to immediately notify, 
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by mail or otherwise, the person from whom he received the 
list, of such reference. 

Section 17 of the same act provides for the ordinary case, 
when the taxpayer in person or by agent renders his list and 
valuation to the assessor, giving the assessor in such ease the 
power, if he thinks the valuation too low, to list the same at 
such value as he, as a sworn officer, deems just, and giving the 
person listing a right to make oath that such assessment is 
excessive, and thereby refer the question of valuation to the 
board of equalization. Gen. Laws 15th Leg., pp. 266, 270. 
See R. C., arts. 4703, 4714. 

The plaintiff did not state a case coming under section 5. 
The petition contains nothing taking the case out of the oper- 
ation of section 17, and shows no excuse for the failure of 
plaintiff to take the. proper steps to refer the valuation com- 
plained of to the board of equalization. 

The court manifestly did not err in refusing to interfere 
with the assessor’s valuation, the plaintiff having failed to 
pursue the remedy given by law. 

This seems to be the only question in the case. The county 
of Presidio has not assigned errors, and we are not called on 
to inquire whether the court erred in its judgment as to ‘the 
validity of the taxes imposed by the county. 

The question of costs was, we think, in view of the nature 
of the case, and of the decree, within the discretion of the 
court. 


The judgment is affirmed. 
AY¥FIRMED. 
[Opinion delivered June 22, 1880.] 
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J. S. Lockwoop & Mawnnine v. J. M. Brownson. 
(Case No. 3730.) 


Letter or Crepit — Drarrs. — A banking house in San Antonio wrote the 
following letter: 
“Saw Antonro, April 29, 1875. 
“Messrs. D. & Bro.— Gentlemen — Messrs. B. & Co., of St. Louis, write 
us to pay all your drafts for cattle purchases. We will furnish all funds 
for these purchases, taking your drafts for them. 


** Respectfully, ; L. & M.” 


Afterwards, D. & Bro. drew their sight draft on L. & M. in favor of a 
third party, and at the same time drew on B. & Co. in favor of L. & M. 
to cover the amount at twenty days. The draft on L. & M. was protested, 
and in a suit by the holder against L. & M., held, 

1. The letter of credit of April 29, was only such on condition that 

D. & Bro. should draw in favor of L. & M. on B. & Co., to cover 

any drafts drawn by D. & Bro. on L. & M. 

2. Compliance with this condition was in the nature of a condition 
precedent. 

3. A draft on B. & Co. in favor of L. & M. at twenty days to cover 
the sight draft, was not a compliance with the condition. 


Arreat from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 

Suit by J. M. Brownson, a banker, of Victoria, Texas, 
against J. S. Lockwood & Manning, bankers, of San Anto- 
nio, Texas, to recover the amount of a draft drawn by H. E. 
Drum & Bro. on J. 8. Lockwood & Manning, the appellants, 
in fevor of J. M. Brownson, the appellee. 

On the 29th day of April, 1875, J.S. Lockwood & Manning 
wrote the following letter to H. E. Drum & Bro., viz.: 

San Antonio, Texas, April 29, 1875. 
Messrs. I. E. Drum & Bro.: 

Gentlemen — Messrs. Buchanan & Co., of St. Louis, write 
us to pay all your drafts for cattle purchases. We will fur- 
nish all funds for these purchases, taking your drafts for them. 

Respectfully, 
J. 8S. Lockwoop & Manntna. 
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On the 21st of June, 1875, H. E. Drum & Bro., per W. E. 
Drum, drew a draft on J.S. I 
lows, viz.: 

$1,067.91. Vicrorta, Texas, June 21, 1875. 
J. 8S. Lockwoop & Mannine, Bankers, San Antonio: 


wckwood & Manning, as fol- 


Pay to J. M. Brownson, or order, with exchange on Galves- 
ton, one thousand sixty-seven 91-100 dollars. 
Hf. E. Drum & Bro., 
Per W. E. Dre. 


The draft was duly presented and payment refused, and on 
the 16th day of July, 1875, the draft was protested for non- 
payment. 

J. M. Brownson brought this suit against J. S. Lockwood & 
Manning, and recovered judgment against them for the 
amount of said draft, interest and costs. 

J. M. Brownson testified that he advanced the money to 
Drum & Bro. on the faith of the letter of Lockwood & Man- 
ning, and construed the concluding sentence of that letter to 
mean that Drum & Bro. should draw on Buchanan & Co., in 
favor of Lockwood & Manning, to cover any drafts which 
Drum & Bro. might draw on Lockwood & Manning. That 
condition the witness stated that he saw complied with by 
Drum & Bro., and he mailed their draft on Buchanan & Co., 
in favor of Lockwood & Manning, at twenty days to cover the 
amount advanced by him, which was sent by the same mail 
which carried to Lockwood & Co. the draft sued on. There 
was much other testimony by him not necessary to be detailed 
in view of the opinion. 


Simpson & James for appellants.— The letter is not in law 
or equity a letter of credit, and by its terms did not justify 
the advance made by Brownson to Drum & Bro. so as to bind 
appellants. 

The document referred to cannot on its face, or by the light 
of authorities, be construed as a letter of credit. The letter is 
rather peculiar in its wording, but the meaning seems to be 
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plain. It is short and in two sentences. First, “ Buchanan & 
Co., of St. Louis, write us to pay all your drafts for cattle pur- 
chases.” Very well; that is asimple communication, no promise 





there, no assumpsit, nothing to give credit or mislead the un- 
wary. The remaining clause of the letter is this: “We will 
furnish all funds for these purchases, taking your drafts for 
them.” 

There is the promise, there is the obligation, and wherein 
does it authorize third parties to give credit or advance money 
to Drum & Bro.? On the contrary, it distinctly asserts that 
they, Lockwood & Manning, will furnish the funds for the 
purchase of cattle and take the drafts of Drum & Bro. on 
Buchanan & Co. for the amount of such advances,—the con- 
sideration, it is presumed, being the premium for exchange. 
There is no promise to pay the drafts of Drum & Bro. on 
Lockwood & Manning, but to furnish them money and take 
drafts to reimburse themselves. JIlow can such a letter raise, 
even by implication, a privity of contract between the writers 
of the letter and any stranger who may choose to step into 
Lockwood & Manning’s shoes and furnish funds for cattle 
purchases and take drafts, not on Buchanan & Co., but on 
Lockwood & Manning? We contend, therefore, that it is clear 
that the letter, interpreted in the light of the definition of let- 
ters of credit given in the elementary works, and of the con- 
struction of letters of credit by the courts, is in no sense a 
letter of credit, or an instrument negotiable, but simply a pri- 
vate communication, upon which no cause of action against 
appellants could possibly be founded by a bargain between 
Drum & Bro. and Brownson or any other stranger. 

Wherefore we claim that our demurrer should have been 
sustained. Bouv. Law Dic., vol. 2, p. 27; Ranger v. Sargent, 
36 Tex., 26; Roman v. Serna, 40 Tex., 306; 5 Hill (N. Y.), 
642. 


Welder &: Upson for appellee. —The instrument sued on 
is a letter of credit as defined by the authorities, and when 
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Drum & Bro. drew their draft on Lockwood & Manning, and 
the draft was paid by Brownson on the strength of such letter, 
the appellants became bound to pay the amount of the draft 
to the appellee. Raymond v. Mann, 45 Tex., 301; Lawrason 
v. Mason, 3 Cranch, 492; Louisville Manufacturing Co. v. 
Welch, 10 Ilow., 472; Kohn & Weil v. First National Bank 
of Fort Seott, 15 Kan., 428 (15 Am. Law Rog., N. S., 313); 
Smith v. Ledyard, 49 Ala., 279; Smith’s Mere. Law (3d ed.), 
565, note. 


Govtp, Associate Justice.— The letter of credit or written 
contract on which Brownson brings this suit, was, we think, 
correctly construed by him, as making it “a condition that 
H. E. Drum & Bro. should draw in favor of J. 8. Loekwood 
& Manning on Buchanan & Co., to cover any drafts which H. 
E. Drum & Bro. might draw upon Lockwood & Manning.” 
Read in the light of the surrounding circumstances, we think 
the letter showed that compliance with this condition was in 
the nature of a condition precedent to the obligation to pay. 
The conditional promise was not more binding than a condi- 
tional acceptance of a bill of exchange. See 1 Parsons on 
sills and Notes, pp. 297, 302-304; 1 Daniels on Neg. Inst., 
sees. 508-9 et seqg.; Byles on Bills, p. 242 [150]. But cer- 
tainly there is nothing in the letter to indicate that a draft 
payable, not at sight, but at twenty days after sight, would 
be received as covering sight drafts on Lockwood & Man- 
ning; and the oral testimony, instead of showing such an 
understanding, shows the contrary. So far as the evidence 
discloses, Brownson had no right to assume “that the twenty 
days after sight draft which Drum & Bro. drew on Buchanan 
& Co. in favor of Lockwood & Manning, and which was 
mailed to Lockwood & Manning, was a draft which covered 
the draft bought by him.” Under the evidence, the plaintiff 
showed no right of action on the contract sued on, and the 
judgment of the court should have been for defendants. It 
is to be remarked that the petition was defective in failing to 
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aver performance of the condition. The court, however, over- 
ruled the exception to the petition, and gave judgment for the 
plaintiff. As it is possible, if the court had ruled differently, 
the plaintiff might have amended, showing a cause of action 
outside of the letter, or have adduced other evidence in sup- 


port of his right to recover under the letter,—it is deemed 
proper to remand the case in order to give him an opportunity 
to do so, if he ean. 





The judgment is reversed and the cause remanded. 
RrveRsED AND REMANDED. 


[Opinion delivered June 22, 1880.] 





L. N. Cassapay Et AL. v. James M. ANpErRson. 


(Case No. 3390.) 


. LreN.— Though under our blended system of law and equity a creditor 


may sue upon a debt, and in the same action seek to set aside a con- 
veyance of land because made in fraud of his rights as a creditor, such 
suit does not give a general creditor prosecuting it a new and inde- 
pendent right of lien on the property alleged to have been fraudulently 
conveyed, 


2, SameE.— Such a lien can only be secured by the institution of a suit in a 


court exclusively of equity jurisdiction. The creditor desiring to acquire 
a specific lien has an adequate remedy at law by attachment, and the 
only province of equity in a case like the present, would be to remove 
a cloud caused by the fraudulent conveyance as an obstruction to a fair 
sale. 


3. Lien — Lis PeENpENs.— Upon a bill filed by a simple contract creditor, he 


obtains no right of priority in the distribution of the fund reached by the 
bill, though it is otherwise when a bill is filed by a judgment creditor. 
The judgment creditor who first institutes his suit and entitles himself to 
the benefit of the law of lis pendens, obtains a lien on the assets which 
his bill seeks to reach. 


. DistincuisHEeD.— This case distinguished from Scott v. McMillen, 1 


Littell (Ky.), 302. 
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Aprgat from McLennan. Tried below before the Hon. X. 
B. Saunders. 

The following agreed case was filed in this cause: 

Appellee James M. Anderson was plaintiff below, and insti- 
tuted this suit to recover possession of the lot of land in 
controversy, alleging that A. M. Veal, on the 21st day of May, 
1861, filed his petition in the district court of McLennan 
county, state of Texas, on three promissory notes, executed by 
William W. Williamson to said Veal, and made William W. 
Williamson and his son John Williamson, defendants, alleging 
the execution, making and delivery to him of the notes by 
William W. Williamson, and request to pey and non-payment; 
also alleged that William W. Williamson had owned one hun- 
dred and sixty-six and two-thirds acres of land in McLennan 
county, and exchanged the same with one L. F. Puckett for 
the lot in controversy in this suit, and made a conveyance of 
said land to said John, who made a deed for the said land, one 
hundred and sixty-six and two-thirds acres, to L. F. Puckett, 
and said Puckett made a deed to said John for the lot in con- 
troversy, situate in Waco county aforesaid; that this was on 
the 11th day of May, A. D. 1861; and Veal alleged in his 
petition further, that he held said notes at said dates; and that 
said conveyance to said lot was contrived and made to. said 
John in fraud by them both, for the purpose of hindering and 
delaying said Veal, and defraud him of his just and lawful 
action as a creditor of said William W. by reason of said 
notes, and that William W. had no other property, means 6r 
effects. Both William W. and John were legally cited on the 
day when suit was commenced, to appear and answer petition, 
and on the law day appeared by counsel and answered therein. 
Said Veal prayed for judgment for the amount due by reason 
of said notes, and a decree subjecting said lots in controversy 
to the payment of said judgment and costs. The cause was 
continued from time to time until the 23d day of May, 1867, 
when judgment was rendered in favor of Veal against said 
William W. for over four hundred dollars and costs, and a 
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decree against William W. and John Williamson, decreeing 
that an order issue to the sheriff of said county, directing him 
to sell said lot in controversy, as under execution. That the 
order of sale was issued by virtue of the order, after legal 
advertisement, on the first Tuesday in October, 1868; the lot 
was legally sold at the court house door of said county, at auc- 
tion, and appellee, James M. Anderson, became the purchaser, 
paid the purchase money, and the sheriff executed to him a 
deed of convevance for said lot, and the same was legally 
recorded in the office of the clerk of the county court of said 
county. That appellants were in possession, claiming the same 
as their own, and praying for a decree divesting defendants of 
title and for possession, costs, ete. 

Appellants answered by a general denial, and plead spe- 
cially that they were the owners of the lot in controversy by 
reason of two chains of title, and were and had been in pos- 
session since July, 1861. 

First. That on the 25th day of May, 1861, a judgment was 
rendered against William W. Williamson before a justice of 
the peace in said county, and that an execution was issued on 
said judgment; the lot was levied on, and after having been 
properly advertised, legally sold by virtue of the execution 
on the first Tuesday in July, 1861, and the same was pur- 
chased by one James Ilarris, who paid the purchase money, 
and the constable who levied and sold made a proper deed of 
conveyance to said Harris, which was legally recorded, and 
then by conveyances regularly down to appellants, all legally 
and properly recorded in the office of the clerk of the county 
eourt of said county. Also, appellants claimed by deed of 
conveyance as follows: 

B. Hardwick conveyed lot in controversy to L. F. Puckett 
April 12, 1858. 

On May 11,1861, William W. Williamson conveyed one hun- 
dred and sixty-six and two-thirds acres to John Williamson. 
That in consideration of the conveyance of the one hundred 
and sixty-six and two-thirds acres of land on May 11, 1861, 
o4 
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L. F. Puckett conveyed the lot in controversy to John 
Williamson. 
That John Williamson conveyed one-half of the lot to A. J. 
Suchanan, November 22, 1864. And in 1866, March 9, 
John Williamson conveyed the other half of lot in contro- 
versy to John H. Brown, and thence conveyances to defendants. 
All these conveyances were legally recorded when made. 

It is further agreed that this is a second suit by appellee to 
try the title to the land; his first suit having been decided 
adversely to him, and affirmed on appeal to supreme court, 
and reported in 36 Tex., 652. 

It is agreed that this second suit was commenced within one 
year after said affirmance. No question was made on this 
point, and it is only mentioned because the opinion is referred 
to in briefs. 

Upon the trial the parties proved the allegations in their re- 
spective pleading, and the cause having been submitted to the 
court without a jury, judgment was rendered for appellee as 
prayed, and defendants appealed. 

We agree that the above states the case on the facts cor- 
rectly. 

Evans & Davis, 

J. M. Maxey, ' 
Attorneys for Appellants. 
James M. ANprErRson, 

Appellee. 

J. M. Maxey for appellants. 

I. Where rights had grown up and parties were in posses- 
sion of land, holding and claiming under valid deeds for years, 
hearing nothing of the Veal snit, certainly the doctrine that 
lis pendens was notice to them is far-fetched and out of the 
pale of any rule of law to be found in any of the reported 
eases accessible to counsel. The delay and laches in the pros- 
ecution of the Veal suit were unreasonable and could affect 
no right acquired during the long delay in its prosecution. 
Shields v. Boon, 22 Tex., 193; Chambers v. Shaw, 23 Tex., 
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165; Highsmith ». Ussery, 25 Tex. Sup., 96; Trimble +. 
Boothby, 14 Ohio, 109; Ehrman v. Kendrick, 1 Met. (Ky.), 
146; Hull v. Deatly, 7 Bush (Ky.), 687. 

If. There must be a close and continuous prosecution, or the 
doctrine of lis pendens does not apply. Freeman on Judg- 
ments, sec. 202; Clarkson v. Morgan, 6 B. Mon., 441; Watson 
v. Wilson, 2 Dana, 406. 

III. It cannot be seriously contended that the mere filing of 
Veal’s suit created a lien upon the land. What isa lien? It 
is the right to possess and retain property until some charge 
against it is paid. Ilow are liens created? By act of law, as 
in judgment liens, vendors’ liens; or by act of parties, as in 
mortgages, deeds of trust, ete. 1 Story’s Eq., § 506; High 
on Injunctions, p. 18, sec. 26.  Veal’s suit had not the 


effect of a lien, either legal or equitable. The correct view of 


the case unquestionably is, that Veal’s suit created no lien be- 
cause he invoked no process before judgment to place the lot 
in the eustody of the law so as to create a lien. 

IV. The principle of 7és pendens applies only to those who 
acquire an interest from the defendant pendente lite. Green 
v. Winter, 1 Johns. Ch., 39; 2 Wall. 250; Stuyvesant v. Hall, 
2 Barb. Ch., 151; Parks v. Jackson, 11 Wend., 442. Lis pen- 
dens is only constructive notice of the pendency of the suit as 
against persons who have acquired some title to the property 
involved in the litigation as between the parties to the suit. 
It is, says Edwards in his work on Judgments, universally true 
that /’s pendens applies only to rights or interests involved in 
the controversy and acquired of a party thereto after the insti- 
tution of the suit. Freeman on Judg., see. 202; Hopkins +. 
McLaren, 4 Cow., 677; Curtis v. Hitchcock, 10 Paige, 399. 
Harris and his vendees could not be affected by Veal’s suit, 
because all the title defendant in that suit had to the lot had 
passed out of him by execution sale and before any judgment 
was obtained or any lien created. To say that they were thus 
affected would be to confound all distinctions between a pur- 
chaser at execution sale and a voluntary purchaser of the de- 





































=o" 
































Cassapay v. ANDERSON. 





(Austin Term, 








Argument for the appellants. 





fendant pendente lite. In the ease of Lee vw. Salinas, 15 Tex., 
495, it was decided, among other things, that the interest of a 
party in land may be sold under execution pending suit. 
What was to prevent the land from being sold under Harris’ 
judgment against Williamson, rendered four days after the fil- 
ing of Veal’s suit? Veal was a ereditor and so was Iarris; 
and after the rendition of Harris’ judgment, on the 25th of 
May, 1861, he became a judgment creditor ; Veal was not. 
The moment Harris had his execution levied upon the land he 
acquired a lien upon it. Veal had none until after the rendi- 
tion of his judgment, which was more than seven years after 
Harris had acquired title under his judgment and execution. 


Evans & Davis also for appellants. 


John L. Dyer also for appellants. 

I. A creditor at large, 7. e.,a simple contract creditor having 
no specific lien by judgment, execution, attachment or other- 
wise, cannot maintain an action to set aside a fraudulent 
transfer of his debior’s property and subject any specific 
property of such debtor to the satisfaction of his debt; and 
such lien, or a judgment and execution returned nulla bona, 
is indispensable to a creditor’s right of action in such cases. 
Day v. Washburn, 24 How., 354; [albert v. Grant, 4 Mon. 
(Ky.), 580; McKinley ». Combs, 1 Mon. (Ky.), 105; Jones ». 
Green, 1 Wall., 330; Anderson v. Cassaday, 36 Tex., 653; 
Stewart v. Fagan, 2 Woods’ (U. 8.) C. C., 218; McElwain ». 
Willis e¢ al., 9 Wend., 548; Wiggins v. Armstrong, 2 Jolins. 
Ch. (N. Y.), 144; Hendricks v. Robinson, id., 283; Brinker- 
hoff v. Brown, 4 Johns. Ch. (N. Y.), 671; Spader v. Davis, 
5 Johns. Ch. (N. Y.), 280; Beck v. Burdett, 1 Paige (N. Y.), 
305; Dunlevy v. Tallmadge, 32 N. Y., 460; Peyton v. Lamar, 
42 Ga., 134; Bump on Fraudulent Conveyances, 2d ed., p. 521, 
and note citing authorities; High on Injunctions, sees. 25, 26, 
94 and 250. 

If. A judgment rendered in 1867, in the district courts of 
this state, became a lien only from the date of its rendition 
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(under act of November 9, 1866, then in force creating such 
liens) on lands of the judgment debtor, situate in the county 
where such judgment was rendered; and such judgments, in 
the absence of any lien force existing prior to their rendition, 
by attachment lien or other lien, in connection with the cause 
of action on which such judgments were rendered, whether 
recoverable at law or equity, could have no lien foree prior to 
the rendition of such judgment; and therefore another creditor 
of such debtor, obtaining judgment, levy, sale and purchase 
of debtor’s property before the rendition of judgment on said 
first mentioned suit, takes the better title. Act 9th November, 
1866; Pasch. Dig., vol. 2, art. 7005, and authorities cited 
under first proposition. 

III. The doctrine of lis pendens can have no application 
where the suit pending from which the notice would be deriv- 
able shows, from the allegations making and constituting the 
cause of action, that the party claiming the benefit of such 
doctrine has no superior or exclusive right to the subject 
matter thereof. Anderson v. Cassaday, 36 Tex., 653. A re- 


versal is asked herein. 


Herring, Anderson & Ke lley for appellee. 

I. That the 7is pendens, if it ever existed, was lost by the 
unreasonable delay in the prosecution of Veal’s suit. Shields 
v. Boon, 22 Tex., 193; Chambers v. Shaw, 23 Tex., 165; High- 
smith v. Ussery, 25 Tex. Sup., 96; Trimble +. Boothby, 14 
Ohio, 109; Ehrman wv. Kendrick, 1 Met. (iXy.), 146; Hull ¢. 


Deatly, 7 Bush (Ky.), 687. There must be close and continu- 





ous prosecution, or his /is pendens is lost. Freeman on Judg- 
ments, see, 202. 

Il. This is not a suit of the character that would let in the 
doctrine of lis pendens. Because Veal’s suit was an action 
in assumpsit, and before judgment obtained was seeking to set 
aside a conveyance of the lot in controversy from W. W. Will- 
iamson to John Williamson, for fraud, and because none but 
judgment creditors can attack a conveyance to hinder, delay 
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or defraud creditors, or unless the property is brought into 
the custody of the law, in some of the modes known, as shown 
by the fact. This is elementary and needs no authority. 

III. The doctrine of 7is pendens applied only to those who 
acquire an interest from the defendant pendente lite. Green v. 
Winter, 1 Johns. Ch., 39; 2 Wall., 250; Stuyvesant v. Hall, 2 
Barb. Ch., 151; Parks v. Jackson, 11 Wend., 442; Freeman on 
Judgments, sec. 202; Hopkins v. McLaren, 4 Cow., 677: Curtis 
v. Hiteheock, 10 Paige, 399. Lis pendens does not apply, be- 
eause Ifarris became the purchaser on July 2, 1861, under a 
valid judgment, execution and sale, and the possession of him- 
self and his vendees was continuous up to the present time. 
All the title the defendant had in Veal’s suit had passed out 
of him long before Veal obtained his judgment. Veal had no 
lien upon the property until he obtained his judgment, and had 
none then, because there was nothing upon which the lien 
could attach. 

IV. Harris having purchased the property at judicial sale 
on the 2d of July, 1861, with his deed recorded, and being in 
possession of the property, he was a necessary party to the 
suit of Veal v. Williamson, and inasmuch as he was not made 
a party, he ant his vendors were unaffected by the judgment 
in Veal’s suit. 

V. The only reason why a judgment at law was necessary 
before asking relief in equity where the jurisdiction of courts 
of law and equity obtain, is that courts of equity had no power 
to render judgment on an action of debt alone. Bump on 
Fraudulent Conveyances, p. 511. 

VI. That if a claim was purely equitable, even where the 
courts of law and equity are separate, courts of equity would 
take cognizance in the first instance, and at the same time 
entertain a prayer to remove obstructions interposed by fraudu- 
lent conveyances. Bump on Fraudulent Conveyances, p. 516; 
Seott v. MeMillen, 1 Littell (Ky.), 302; Seott ». Coleman, 5 
Monroe (Ky.), 74; Chittenden v. Brewster, 2 Wall., 196; Mil- 
ler v. Sherry, id., 249; Bayard v. Hoffman, 4 Johns. Ch., 450; 
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Beck v. Burdett, 1 Paige, 308; Corning v. White, 2 Paige, 
567; Tilford v Burnham, 7 Dana, 110; Steele v. Taylor, 1 
| Minn., 274. That the questions involved have been decided 
in favor of appellee by this court, we refer to Smith v. Clop- 
ton, 4 Tex., 114;. Hall « McCormick, 7 Tex., 278; Kerr v. 
Hutchins, 46 Tex., 385; Ward v. McKenzie, 33 Tex., 316. 


Bonner, Assocrate Jusrice.—If it be admitted that this, 
the second suit in trespass to try title to the land in contro- 
versy between the same parties, is so far a new and different 
suit that the former decision of this ease (Anderson wv. Cas- 
saday, 36 Tex., 652) is not res adjudicata as to the law of the 
particular case, it at least should be respected to the extent 
that it is binding upon us, unless we are fully of the opinion 
; that it is incorrect. 

We have laboriously examined numerous authorities bearing 
upon the points decided in that opinion, and have found none 
which satisfy us that it should be overruled under the facts as 
presented. 

Our system being one of blended law and equity, Veal in 
the same proceeding could sue upon the indebtedness due 
him by William W. Williamson, and also seek.to set aside the 
conveyance of the land to John Williamson, because made in 
frand of Veal’s rights as a creditor. 

Such proceeding could be sustained upon the groynds 
that the remedy in equity would be more adequate, and that 
the conveyance, unless removed, would be a cloud upon the 
title which would prevent the sale of the property at a fair 
valuation, to satisfy the judgment which Veal might obtain 
against William W. Williamson. Bump on Fraudulent Con- 
veyances, 508; Freeman on Executions, § 430. 

Veal’s suit, however, would not have given him a new and 
independent right of lien on the property, unless he would 
have acquired such lien by reason of having brought a similar 
suit in a court exclusively of equity jurisdiction. 

It is a well established doctrine that the jurisdiction of a 
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court of equity will not attach when there is an adequate rem- 
edy at law. | 

If the property had been fraudulently conveyed, and it was 
feared that, pending the suit and before judgment, other rights 
might have intervened, Veal had an adequate remedy at law 
by the levy of attachment under the statute, and by which he 
would have acquired a specific lien. 

After judgment, he could proceed by levy and sale of the 
property under execution in the first instance. Lynn v. Le 
Gierse, 48 Tex., 138; Freeman on Executions, § 430. 

If the property, as in the ease under consideration, was land, 
then the statutory judgment lien would attach. 

Hence it would seem with us, that the aid of a court of 
equity would not have been required to give the lien, but only 
to remove the cloud caused by the fraudulent conveyances, as 
an obstruction to a fair sale. 

As a general rule, however, in such eases, the jurisdiction of 
a court of equity attaches by virtue of a lien created either by 
operation of law, as by judgment, attachment or other pro- 
ceeding in the nature of a proceeding <n rem, or by con- 
tract. It is said by Mr. Bump that “a fraudulent transfer 
is valid against all persons except those who proceed to 
appropriate the property by due eourse of law to the sat- 
isfaction of the grantor’s debts. As it is valid against a 
simple contract creditor, such creditor cannot ask the aid of 
a court of equity to set aside the transfer, for it dues not inter- 
fere with his rights. Equity has jurisdiction of fraud, but it 
does not collect debts. A creditor must establish his demand 
at law, and obtain a lien upon the property, before the transfer 
interferes with his rights or he has any title to claim relief in 
equity. No creditor can be said to be delayed, hindered or 
defrauded by any conveyance until some property out of which 
he has a specific right to be satisfied is withdrawn from his 


reach by a fraudulent conveyance. Such specific right does 


v 


not exist until he has bound the property by judgment, or by 
judgment and execution, as the case may be, and has shown 
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that he is defrauded by the conveyance in consequence of not 
being able to procure satisfaction of his debt in a due course 
of law. Then, and then only, he acquires a specific right to be 
satisfied out of the property conveyed, and shows that he is a 
creditor, and is delayed, hindered and defrauded by the convey- 
ance.” Dump on Fraudulent Conveyances, 511; Anderson +. 
Cassaday, 36 Tex., 653; Halbert v. Grant, 4 Mon., 581; 
McKinley v. Combs, 1 Mon., 105; Jones v. Green, 1 Wall., 
330; Stewart v. Fagan, 2 Woods’ (U. 8.)C. C.218; Wiggins v. 
Armstrong, 2 Johns. Ch., 144; Brinkerhoff v. Brown, 4 Johns. 
Ch., 671; Beck v. Burdett, 1 Paige, 305; Dunlevy v. Tallmadge, 
32 N. Y., 460; Peyton v. Lamar, 42 Ga., 134; High on Injune- 
tions, sees. 25, 26, 94, 250. 

As between two creditors, if one has already obtained his 
judgment and instituted proceedings to set aside the fraudu- 
lent conveyance, this will give him priority of right to first 
have his debt satisfied out of the property, but it seems that 
this priority does not extend to a simple contract creditor 
who may institute such a suit. Day v. Washburn, 24 How., 
396; Robinson v. Stewart, 10 N. Y., 196. 

Mr. Freeman says: “Upon a bill filed by a simple contract 
ereditor, he obtains no right of priority in the distribution of 
the fund reached by the bill. Upon a bill filed by a judg- 
ment creditor to reach assets not subject to execution at law, 
or to remove a fraudulent transfer from property liable to exe- 
cution at law, the rule is otherwise. In either of these con- 
tingencies, the judgment creditor who first institutes a suit 
and serves his subpoena, or otherwise entitles himself to the 
benefit of the law of lis pendens, obtains a lien upon the 
assets which his bill seeks to reach. Upon obtaining «a decree, 
he is entitled to the fruits of his diligence irrespective of pen- 
dente lite, alienations or incumbrances. The filing of the 
bill and the service of process are, in equity, equivalent to a 
levy upon the property. Other creditors cannot participate in 


the funds realized until after the complainant has been satis- 


fied.” Freeman on Exeeutions, § 434. 
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Scott v. MeMillen, 1 Littell (KXy.), 302, mainly relied on by 
counsel for appellee to show that the mere institution of a 
suit to set aside a fraudulent conveyance would create a lien, 
was a proceeding in equity by Scott, the creditor of McMillen, 
an absconding debtor, and against whom he had no legal 
remedy, 

There is not a full statement of facts, but it seems to have 
been in the nature of a proceeding in vem, in which there was 
an attachment and injunction, the latter having been dissolved 
but subsequently reinstated. The court in the opinion ex- 
pressly states, that “when the debtor, by absenting himself 
from the country, renders all proceedings at law against him 
ineffectual, the chancellor, regardless of his practice in ordi- 
nary cases, will lay hold of the property alleged to be fraudu- 
leatly conveyed, examine the fraud, inquire into the justice of 
the ereditor’s demand, and finally, by acting on the thing, 
grant the appropriate relief.” 1 Littell, 306. 

In a subsequent part of the opinion, if is said that the prop- 
erty gave jurisdiction to the court. 

It further seems from the statement of the case, that prior 
to the conveyance under which the other defendants, who were 
also creditors of McMillen, claimed title to the property, Scott, 
the plaintiff, obtained judgment at law against MeMillen, who 
had returned to the state, and had sued out execution with a 
return of nulla bona, and thereby brought himself within the 
general rule. 

The other creditors did not prosecute their claims to judg- 
ment, but relied on conveyances direct from MeMillen, who 
had obtained a reconveyance to himself of the lands which had 
been previously fraudulently conveyed by him. 

They did not act in concert with Scott to set aside the 
fraudulent conveyance of the common debtor, MeMiilen, but 
claimed under him through this reconveyance which he had 
acquired from his fraudulent vendee, pending Scott’s suit. 

A eareful examination of that case does not, we think, take 


it without the general rule, that the equitable proceeding to 
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bind the property must be based upon a lien or legal seizure 
of the property, in the nature of a proceeding én rem. 

We are of opinion that the right to the land in controversy, 
acquired under the sale by virtue of the judgment of the 
justices of the peace, vested prior to any lien in favor of Veal, 
and would consequently be superior; and that there was error 
in the judgment below. 

As the case comes before us on an agreed statement of 
facts, this court will here render judgment for the land in 
favor of appellant, and it is aczordingly so ordered. 


Rev ERSED AND RENDERED. 


(Opinion delivered June 28, 1880.] 


Associate Justice Goutp’s separate opinion. —I concur in 
the judgment, placing my concurrence on the ground that the 
law of the case was adjudicated and settled on the former ap- 
peal. The statute which enacted that the verdict and judg- 
ment against the plaintiff in a suit of trespass to try title 
should not be conclusive and definite against him, but allowed 
him to commence a second action within one year, was not in- 
tended to destroy the force of the judgment of this court in 
settling any legal question legitimately involved. The judg- 
ment was not allowed to conclude the question of title so as 
to preclude a second trial, but the force and effect of the judg- 
ment was not otherwise weakened or destroyed. If no new 
facts were presented, but the case came before the court involv- 
ing the same questions only on which this court had already fully 
passed, then the court below should have followed the rule 
laid down in the former decisions of the case in this court. 
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PARTNERSHIP — DissOLUTION OF, BY EXECUTION SALE — DAMAGES — 
MEAsURD oF.— Sale under execution of the interest of one member of a 
firm in partnersh*p property, creates a dissolution of the parinership and 
makes the purchaser a tenant in common with the remaining member. 
The purchaser is not bound to become a partner in the partnership enter- 
prise, nor the remaining member to admit the purchaser as a partner; 
but if the partner refuses to recognize the purchaser's interest in the 
property, the purchaser has a right of action to recover joint possession 
and partition, or to sue for damages for conversion; if suit is brought for 
conversion, the value of the property at the time of conversion, and lega! 
interest to recovery, is the measure of damages. 

PARTNERSHIP PROPERTY — PURCHASE OF, UNDER EXECUTION — MEas- 
URE OF DAMAGES.— The purchaser cannot be made liable for loss in 
conducting the business after sale, and is not entitled to share in the 
profits; but in a suit by the purchaser for his interest, if judgment is 
rendered for the specific property, giving the defendant the privilege of 
returning it in satisfaction of the judgment, if the defendant is a wrong- 
doer, and the value of the property liable to deterioration if used, the 
plaintiff can claim as damages reasonable compensation for the use of 
the property, instead of legal interest on its valuation. 

ATTORNEY AT LAW—CompromisE.— The attorney at law of a party 
plaintiff has not, by virtue of the relationship, authority to compromise a 
monied judgment, and the fact that the. plaintiff received possession 
of specific property also recovered in the judgment, will not of itself be 
such a ratification as will be binding. 


. JUDGMENT — COLLATERAL ATTACK. — While a defendant might, by a 


direct proceeding, set aside a judgment showing on its face that the court 
fixed the damages on an unliquidated demand, without the intervention 
of a jury, his failure to take such proceeding will be considered as a 
waiver of his right to a jury, and he not complaining, a stranger ina 
collateral proceeding cannot for him. 

PRACTICE — ASSIGNMENT OF ERRORS.— See errors assigned in such gen- 
eral terms as, under the rules of practice, the court will not be required 
to pass upon. 


. Practice — DEMuRRER.— See case where demurrer to improper issues, 


instead of objection to evidence offered under, is the correct practice. 
REMITTITUR IN SUPREME CouRT.—A judgment for five hundred dollars 
damages, rents and profits, in a case where legal interest only is the 
measure, will, on the appellee remitting all damages in excess of an 
amount sufficient to cover legal interest, be reversed and reformed by 
the supreme court, and rendered for what it should have been in the 
- court below. 
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Aprrat from Bosque. Tried below before the Hon. D. M. 
Prendergast. 

The appellee, Mrs. R. J. Roland, brought this suit against 
the appellant, F. W. Carter, in the district court of Bosque 
county, on the 21st day of May, A. D. 1875, to recover a one- 
half interest in and to one two-flue boiler, one thirty-six inch 
Coleman corn mill, one thirty-inch breast post flour mill, and 
one flour belt, together with all the fixtures and appurtenances 
thereunto belonging, situated in the town of Iredell, Bosque 
county, and used in running a certain steam mill known as the 
Ward Keeler Mill, and also half of the revenues and profits 
derived from running said machinery. In her original and 
various amended petitions, plaintiff alleged, in substance, that 
on the 27th day of February, 1875, she was lawfully possessed 
of and owned one-half interest in said property; that the 

evalue of her said interest was one thousand dollars; that one- 
half of the revenues and profits arising from the use of said 
property, from the 27th day of February, 1875, were reason- 
ably worth fifty dollars per month, and amounted on the 16th 
day of January, 1877, to eleven hundred and fifty dollars; and 
that on the 27th day of February, 1875, the defendant forcibly 
took from her the possession of all of said property, and con- 
tinued to hold and use it, refusing to pay her one-half of the 
revenues and profits. She prayed for the recovery of her 
interest in said property or its value, with her interest in the 
revenues and profits. 

In his original and various amended answers, defendant 
pleaded a general denial; title in himself to the property sued 
for; that the judgment and execution under which plaintiff 
claimed the property were void, the judgment having been 
compromised and settled before the execution was issued. 

From the statement of facts, it appears that on the 9th day 
of February, 1874, R. J. Roland recovered judgment against 
Andrew Downing, J. J. Kilgore and J. N. Jones, in the dis- 
trict court of Bosque county, for the title and possession of 
certain lots in the town of Valley Mills, in said county, and 
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for the sum of two hundred and fifty dollars, besides costs of 
suit. On the 19th day of January, 1875, an execution was 
issued on this judgment, and on the 29th day of January, 
1875, was levied on one-half interest in the machinery in con- 
troversy, as the property of Andrew Downing, and was then 
returned for want of time to sell. On the 13th day of Feb- 
ruary, 1875, the venditioni exponas was issued, and the prop- 
erty was sold on the 27th day of February, 1875, and bought 
by Mrs. R. J. Roland, to whom the sheriff executed a bill of 
sale on the Ist day of March, 1875. 

At the time of the levy of the execution, Andrew Downing 
and the defendant, IF’. W. Carter, were partners, and the ma- 
chinery in controversy was the property of the firm. The defend- 
ant Carter designated one-half interest in the machinery as the 
property of Downing, and pointed it out to the sheriff to levy 
on; was present at the sale and did not object to it. After the* 
sale to Mrs. Roland, the defendant Carter told her that he 
wanted to buy her interest in the mill and would meet her 
next Monday at Meridian to fix it up. He met her at the 
time and place designated, but did not buy, for the reason that 
he wanted more time to study about it. In his testimony 
Carter denied that he pointed out the property for levy, but 
did not deny that he proposed to buy Mrs. Roland’s interest 
after the sale to her. 

The defendant Carter had possession of the whole property 
from the time of the sale to Mrs. Roland to the time of the 
trial, and refused to give her possession of any part thereof, 
or to account to her for any part of the profits. 

Henry Fossett, who was attorney for Mrs. Roland in the 
suit in which this judgment was rendered, testified for the 
defendant that soon after the judgment was rendered he saw 
Downing, one of the defendants, who told him that he had 
employed counsel to set aside the judgment; and believing 
that the judgment could be set aside, and in order to settle the 
litigation, he compromised with Downing, by which compro- 
mise Downing was to surrender the property sued for to Mrs. 
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Roland, and was to pay Fossett fifty dollars. The possession 
of the lots recovered by the judgment was surrendered by 
Downing. He paid Fossett fifty dollars, and Fossett gave him 
a receipt against the judgment. 

On the 17th day of February, 1874, Fossett wrote Mrs. 
Roland that, as she was not at court, rather than continue 
the case to the next term of court he had compromised it, get- 
ting her place back, and Downing paying his fee, fifty dollars; 
and that the place was at her disposal. 

Mrs. Roland testified that she gave Fossett no authority to 
compromise the judgment, and that she never agreed to any 
compromise after the judgment; that she did not know that 
she had recovered a judgment for a considerable time after she 
s letter. dated February 17, 1874. She was 
not at Meridian at the time the judgment was rendered. At 


received J*ossett 


the time the judgment was rendered and for some time after 
she lived at Waco, and was not at Meridian until some time in 
the fall after the recovery of the judgment. When she came 
to Meridian, about the time she sued ont the exeeution, under 
which the property in controversy in this suit was levied upon, 
she was compelled to employ other counsel to assist her in 
enforeing her judgment against Downing and others. 

The court, after instructing the jury to find for the defend- 
ant in ease Downing never at any time had any interest in the 
property, or had disposed of his interest by valid sale to the 
defendant Carter before the levy of the execution issued on 
the judgment in favor of Mrs. Roland against Downing and 
others, or in case the said judgment had been compromised or 
settled in such manner as to bind the plaintiff before the date 
of said levy and the sale made by virtue thereof, told them 
the judgment, execution, order of sale and sheriff’s deed were 
sufficient to pass the interest of Downing in the property to 
plaintiff, and directed them to inquire and state in their ver- 
dict what Downing’s interest in the property was, and to find 
for the plaintiff to the extent of such interest, and also net 
value (if anything) of the use of such interest from the date of 
the sale to the time of the trial. 
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Trial by jury, and verdict that the plaintiff was entitled to 
one-half interest in the property in controversy, the same be- 
ing valued at one thousand dollars, and to the sum of five 
hundred dollars for the years 1875 and 1876, as rents and 
profits for the use of the property And the judgment of the 
court was, that the plaintiff recover of the defendant one-half 
interest in the property and the sum of five hundred dollars, 
rents and profits for the use of the property for the years 1875 
and 1876, as found by the jury, and the sum of one thousand 
dollars, the value of the interest of plaintiff in the property, 
but that the defendant might satisfy the judgment as to the 
one thoucand dollars by surrendering to the plaintiff her inter- 


a 


est in the property. . 
The defendant’s motion for new trial was overruled, and he 
appealed, assigning errors as stated in the opinion of the 
court. 
Appellee entered a remittitur in the supreme court of 
$365.33 of the $500 found as damages for rents and profits. 


Herring, Anderson & Kelley for appellant. 


Battle & Mazxcy, and T. G. Bean and D.W. Doom, for 
appellee. 


3onnER, Assocrate Justice.— The following alleged errors: 
First, the court erred in its charge to the jury; fourth, the 
court erred in refusing charges 1 to 7 inclusive, which were 
asked by defendant; tenth, the court erred in overruling de- 
fendant’s motion for new trial 
eral terms as under the rules of practice we are not required, 
over the objection of appellee, to pass upon them. Johnson 
v. Alexander, 14 Tex., 386; Earle v. Thomas, id., 593; Fisk ». 
Norvell, 15 Tex., 434; Elliott ». Mitchel, 28 Tex., 112; Dun- 
son wv. Payne, 44 Tex., 542; Pearson v. Flannagan, 40 Tex., 383; 
Byrne, Ex’r, v. Morris, supra. 

The third alleged error is, that the court specially erred in 
charging with reference to the compromise of the judgment 





are assigned in such gen- 
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of Roland v. Downing e¢ als., in not charging that the plaint- 
iff was bound by the compromise if she had accepted the prop- 
erty secured by the compromise and taken possession of the 
same. . 

The attorney-at-law of Mrs. Roland did not have, by virtue 
of this relationship, authority to compromise the monied judg- 
ment against Downing; and the fact that she subsequently, 
under the circumstances of this case, received possession of 
the specific property recovered also by the judgment, would 
not of itself be such a ratification as would bind her. 

The fifth alleged error is, that the court erred in admitting 
as evidence the original judgment of Kt. J. Roland v. Andrew 
Downing et al., as shown by bill of exceptions No. 1, because 
said judgment shows on its face that the court fixed the dam- 
ages on an unliquidated demand, without the intervention of 
a jury. 

It does not affirmatively appear that a jury was not impan- 
eled, but if it did, this was but an irregularity which would 
not render the judgment void in a collateral proceeding. 

Although Downing, the defendant in that judgment, might 
by a direct proceeding for this purpose have set the same aside, 
if in fact no jury had been impaneled, yet as he could have 
waived a jury, his failure to take such proceeding would be 
considered as such waiver. As he himself did not complain, 
a stranger could not for him. 

The sixth alleged error is, that the court erred in admitting 
as evidence the original execution in said cause, as shown by 
bill of exceptions No. 2. 

_ We think that, by a fair construction of the terms of the 
levy, this objection is not sustained by the record. 

If, however, it be admitted that Carter, a stranger to that 
proceeding, could call it collaterally in question, then the ob- 
jection was obviated by the return upon the venditioné expo- 
nas, under which the property was sold. 

The eighth alleged error is virtually disposed of in the con- 
sideration of the last two preceding. 

. 39 
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The ninth alleged error is, that the court erred in rendering 
judgment for fifteen hundred dollars and costs of suit, because 
the jury find the net value of the use of the one-half interest 
of the property five hundred dollars, and the value of the 
whole property one thousand dollars, and not the value of the 
one-half interest at one thousand dollars. 

Whatever may be the strict grammatical construction of 
that part of the verdict which estimates the value of the prop- 
erty, yet we are of opinion that when read in the light of the 
charge of the court, the jury intended to place the estimate of 
one thousand dollars upon the half interest found for Mrs. 
Roland. 

In the last clause of the charge the jury are instructed that, 
should they find for the plaintiff, they will state in a special 
verdict the value of the interest of the plaintiff in the property 
sued for. 

The verdict was as follows: “ We, the jury, find for the 
plaintiff, that the plaintiff is entitled to one-half interest in 
the following described property, to wit: One two-fiue boiler, 
one thirty-inch Coleman corn mill, one thirty-inch breast 
flouring mill, and one flouring belt, together with all the fix- 
tures and appurtenances belonging to the same, in the town of 
Iredell, Bosque county, Texas, the same being valued at one 
thousand dollars. A. J. Grorer, Foreman. 

“We, the jury, find that the plaintiff is entitled to the sum , 
of five hundred dollars for the years 1875 and 1876, as rents 
and profits for the use of the above named machinery. 

“A.J. GrorGr, Foreman.” 

Thus considered, we are of opinion that the part of the first, 
special verdict between the words “to wit” and “ Texas,” in- 
clusive, are but descriptive of the property, in which they find 
for Mrs. Roland a half interest, and that they intended to 
estimate her intcrest at one thousand dollars, and not to place 
this valuation on the whole of the property. 

The second and seventh assigned errors present the most 
material question in the case, and will be considered together. 
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Second. The court erred specially in charging the jury, that 
you wiil also find for the plaintiff the net value (if anything) 
of the use of such interest from the date of the sale by the 
sheriff up to the present time (the court meaning by the term 
interest, interest in the property sued for), and that they, the 
jury, could find this net value of the use of the property, 
together with the value of plaintiff's interest in the property. 

Seventh. The court erred in permitting testimony of wit- 
ness J. W. McCulloch to go before jury, as shown by bill of 
exceptions No. 3. 

It is insisted on behalf of appellant, Carter, that the only 
measure of damages for which he could be responsible would 
be the value of Mrs. Roland’s interest in the property, and 
legal interest thereupon. 

Mrs. Roland’s suit seems to have been instituted and prose- 
cuted upon the supposition that, by virtue of being a pur- 
chaser of Downing’s half interest in the partnership property 
of Carter & Downing, she became a partner with Carter, and 
was also entitled to half the profits. 

The court charged the jury that her measure of damages 
was the value of the use of her interest in the property. 

Mrs. Roland introduced the witness McCulloch, whose tes- 
timony was objected to, tending to prove the value of the 
profits made by Carter. And the jury, under the pleadings 
and evidence, returned a verdict for her for five hundred dol- 
lars, “rents and profits.” 

The purchase of Downing’s interest in the partnership 
property of Carter & Downing by Mrs. Roland, created a dis- 
solution of that partnership and made her a tenant in common 
with Carter. She was not bound to become a partner, and 
Carter was not bound to admit her as such. Story on Part., 
S$ 311, 312; Collyer on Part., § 112. 

If Carter subsequently refused to recognize her interest in 
the property, but held the same adversely, she had her right 
of action to recover possession jointly with him; in which 
event she would be entitled to partition in this or a subse- 
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quent proceeding; or she might simply sue for damages for 
conversion. 

As Mrs. Roland’s time, skill and services were not employed 
in the business, she should not participate in the profits, if 
any; and it would not be contended, under the cireumstances, 
had there been loss and not profit, that she would be liable for 
the same. 

On the other hand, as under the terms of the judgment 
Carter had the election to return the specific property instead 
of paying its valuation, and as the machinery was of a char- 
acter which had a peculiar value from ordinary property, be- 
cause adapted to a particular kind of skilled labor, and if used 
its value might thereby be deteriorated, then Mrs. Roland, as 
against Carter, if a wrongdoer, could claim as damages rea- 
sonable compensation for the use of the property instead of 
legal interest on its valuation. 

This in principle is the doctrine of Pridgin wv. Strickland, 8 
Tex., 427; also Ewing v. Blount, 20 Ala. (N. 8.), 697. 

The charge of the learned judge presiding was in accord 
with this view of the law. 

The plaintiff in her pleadings, however, claimed rents and 
profits as damages, and the testimony of the witness MeCul- 
loch, which was objected to, and that of other witnesses, was 
to this point, and the verdict shows affirmatively that the jury 
found as damages “ rents and profits.” 

As tending to support this verdict, which was contrary to 
the law and the charge of the court, there was error in permit- 
ting the testimony of the witness McCulloch to go to the 
jury. 

It is proper to remark that the correct practice is to raise 
such questions by demurrer and not by objection to the testi- 
mony. In this way the point is sharply made for revision 
by the appellate court, the proper issues are defined, so that 
the testimony can be introduced accordingly; the delay and 
possible error of the court in passing upon the introduction of 
the evidence, and the probable error of the jury in basing their 
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verdict upon an improper issue, are avoided. Powers v. Cald- 
well, 25 Tex., 352; Williams v. Bailes, 9 Tex., 62. 

There are separate verdicts, showing the valuation of the 
property and the amount of damages as rents and profits. 
The plaintiff, in any event, under the verdict should be enti- 
tled to as much as legal interest upon the value of the prop- 
erty, but there is no date fixed by the record from which this 
interest can be calculated except the date of the institution of 
the suit. 

Under the authority of Bracken v. Neill, 15 Tex., 115, and 
Hunt v. Reilley, 50 Tex., 105, if the appellee, Mrs. Roland, 
will remit as of the date of the judgment, from the $500 found 
by the verdict as damages for rents and profits, the difference 
between that amount and legal interest upon $1,000, the value 
of the property, to be calculated to the date of the judgment 
from the time of the institution of the suit, then the judgment 
will be reformed aceordingly, she to be taxed with the costs 
in this behalf expended, otherwise the judgment will be re- 
versed. 

[Opinion delivered June 11, 1S80.] 


The remittitur having been filed in this case, the judgment 
below is reversed and reformed in accordance with the above 
opinion. 

REVERSED AND REFORMED. 





Lippett. Jounson & GARMANY V. JASPER CRAIN ET AL. 
(Case No. 4972.) 


1. Partners — Notice.— Each member of a firm is chargeable with notice 
of the transactions of the others within the scope of the partnership busi- 
ness, but not of the sale by a partner of his individual interest in partner- 
ship property, or of his representations in making the sale. 

2. INNOCENT HOLDER.— One member of a firm may be an innocent purchaser 
of a note received by his copartner for the sale of an individual interest 
in partnership property, and as such purchaser is not chargeable with no- 
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tice of the fraudulent representations made by his copartner in selling 
the property. 

3. NEGOTIABLE NOTE — AssIGNMENT.— The assignment of a negotiable note 
as collateral security for a pre-existing debt due from one partner to an- 
other, is a transfer in due course of trade for a valuab‘e consideration. 


Error from Lamar. Tried below before the Hon. I. R. 
Gaines. 

Suit brought by plaintiffs in error May 17, 1875, against 
Jasper Crain, Silas Crain, J. C. Schenck, W. B. Wright and 
Hf. D. McDonald, to cancel a note exeeuted by plaintiffs De- - 
cember 10, 1874, to Jasper Crain and Silas Crain, or order, 
for $787.50, due December 25, 1875, drawing ten per cent. 
interest from date; which note plaintiffs alleged was procured 
by fraud, and the consideration had wholly failed, because the 
property sold plaintiffs, and which was the consideration of 
the note, was incumbered by two certain deeds of trust, made 
by the firm of Crain & Co., composed of Schenck, Jasper 
Crain and Nowell. 

Defendants answered by general demurrer and general de- 
nial July 5, 1875. 

Defendants Wright and MeDonald answered October 15, 
1875, alleging that the note songht to be cancelled had been 
placed in their hands for collection and disclaimed any interest 
in the suit. On the same day, defendant J. C. Schenck filed 
across bill, in which he alleged that the note sought to be 
cancelled was transferred to him on the 20th of February, 
1875, by Jasper and Silas Crain, as collaterals to secure a note 
executed by Jasper Crain to him on that day for $500; that 
he was an innocent holder of the S787.50 note in due course 
of trade for a valuable consideration, without notice of any 
defect therein. 

November 11, 1875, the case was tried without a jury, and 
judgment was rendered in favor of J. C. Schenck against ap- 
pellants for $684.66, drawing ten per cent. interest from date, 
as the amount of his $500 note and interest; and in favor of 
plaintiffs against Jasper and Silas Crain, cancelling the excess 
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of their note over and above that sum, adjudging all the costs 
against plaintiffs and Jasper and Silas Crain. 

The note sought to be cancelled recited that it was given in 
consideration of Crain’s one-half interest in a gin and grist 
mill, which was proved on the trial. 

At the time the property was sold by Jasper Crain to 
plaintiffs, and the $787.50 note executed, the property was 
incumbered by two deeds of trust, one to A. Cate, trustee, to 
secure A. S. Pettigrew & Co. in the purchase money for the 
same, and the other to secure a debt to Mrs. E. L. Aaron, both 
recorded in Lamar county, where the property was situated. 

The deeds of trust were executed by the firm of Crain & 
Co., which was composed of Jasper Crain, defendant, J. C. 
Schenck and one W. H. Nowell. 

The property was sold under the deeds of trust the first 
Tuesday in June, 1875, and did not sell for enough to pay the 
debts secured thereby. 

The property for which the note sought to be cancelled was 
given, was purchased from A. 8S. Pettigrew & Co. by the firm 
of J. Crain & Co. Jasper Crain, one of the firm, obtained the 
note from plaintiffs by representing that the property was “all 
right;” and as to him the court adjudged the note invalid. 


Hale & Scott for plaintiffs in error. 

I. The court erred in rendering the judgment for the 
amount of the $500 note, when, as the record: shows, it was 
given for an antecedent and pre-existing debt, and would not, 
therefore, be sufficient consideration to make defendant Schenck 
an innocent holder of the note for $787.50. The $500 note exe- 
ented to Schenck by Jasper Crain was for a debt owing to him 
prior to that time. Pasch. Dig., art. 221; Dresser v. Missouri, 
ete., R. R. Const. Co., 3 Otto, 94; Weaver v. Borden, 49 N. 
Y., 291; Bay v. Coddington, 20 Johns., 637; Wardell v. How- 
ell, 9 Wend., 174; 32 Tex., 308; Spurlock v. Sullivan, 36 Tex., 
516. 

II. The plaintiffs having recovered judgment cancelling all 
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of their $787.50 note except enough to pay the $500 note and 
interest to Schenck, they should have recovered all of their 
costs. The costs were all adjudged against plaintiffs and 
Jasper and Silas Crain. Judgment was rendered in favor of 
plaintiffs, cancelling all of their note for $787.50, except enough 
to satisfy the $500 note and interest. 2 Daniel’s Ch. Pr., 
990, 1408. 

III. The court erred in not rendering judgment over against 
the defendants Jasper and Silas Crain, in favor of these 
plaintiffs, wpon their prayer for general relief, for the amount 
of judgment given in favor of defendant Schenck. Plaintiffs’ 
petition and amended petition was in the nature of a bill in 
equity to cancel the $787.50 note, for fraud and failure of con- 
sideration, and they pray for general relief. Pasch. Dig., art. 
1410; Hipp v. Huchett, 4 Tex., 22; Trammell v. Watson, 
25 Tex. Sup., 216; 1 Daniel’s Ch. Pr., 378, 379, and note 1. 

IV. The court should have first adjudicated the right of de- 
fendant J. C. Schenck against Jasper Crain on the $500 
note before rendering judgment against plaintiffs on the col- 
lateral note. Defendants Jasper Crain and J. C. Schenck 
were both before the court. The $500 note was fully set out 
and described in Schenck’s cross bill, and the same was in evi- 
dence. Pasch. Dig., art. 1410. 

V. The court should have granted a new trial in favor of 
plaintiffs on account of newly discovered evidence. Plaintiffs 
moved for a new trial on the ground of newly discovered evi- 
dence, to the effect that Jasper Crain would testify on another 
trial that the $500 note from him to Schenck was given for his 
(Schenck’s) interest in the same mill and machinery for which 
the $787.50 note was given; that it was wholly without con- 
sideration, and procured by the fraudulent representations of 
said Schenck and J. H. Nowell, to the effect that the A. S. 
Pettigrew & Co. and Aaron debts had been paid off and the 
property was clear. Plaintiffs say they knew nothing of this 
testimony until after the trial. The affidavit of the witness to 
that effect was written and read to him by E. L. Dohoney, 
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plaintiffs’ attorney. He assented to its correctness, and agreed 
to sign and swear to it, but subsequently refused to do so, say- 
ing he had been mistreated, that the statements in the affi- 
davit were true, and he would so testify upon another trial. 
Dean v. Borden, 15 Tex., 300. 


Dudley & McDonald for defendant in error. 

I. If Schenck was otherwise a buna fide holder for value of 
the note obtained before maturity, the recitation in the note 
would not be notice to him that it referred to the same prop- 
erty upon which he had previously, as a member of the firm 
of J. Crain & Co., joined in giving a deed or deeds of trust, 
for the reason that the doctrine “that a knowledge of cireum- 
stances sufficient to put a prudent man upon inguiry is notice,” 
does not apply to the purchaser of negotiable paper; proof of 
bad faith will alone affect him. 

II. The deeds of trust being on record and being construct- 
ive notice to all the world, the statements made by Crain did 
not operate as a fraud upon plaintiffs, and said note could not 
legally have been avoided even as to Crain; and the judgment 
of the court cancelling said note as to Crain was not warranted 
by the evidence, but not affecting the rights of this defendant 
in error, it is not complained of. Jackson v. Stockbridge, 29 
Tex., 394; 1 Story’s Eq., sees. 199, 200; Kerr on Fraud and 
Mistake; Bump’s Am. Ed., pp. 96, 100 and 103, last para- 

- graphs on each page. 

III. Admitting for the sake of the argument alone, that 
Schenck, when he obtained said note, knew that it was given 
for an interest in property which he had previously joined in 
incumbering, and that plaintiffs could avoid said note as to 
Jasper Crain, still Schenck held the same by a valid title asa 

bona fide holder for value obtained before maturity, because it 
represented Crain’s equity of redemption in the property, 
which he had a perfect right to sell, and because Schenck was 
not connected with, and had no knowledge of, the fraud (if 
a fraud) practiced by Jasper Crain on plaintiffs. Watson ». 
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Flanagan, 14 Tex., 355; Buchanan v. Monroe, 22 Tex., 541; 
4 Kent’s Com., 159, 160; 2 Story’s Eq. Jur., sees. 1015, 1023. 

IV. The acts and declarations of Jasper Crain at the time 
of the negotiation with plaintiff through Alex. Johnson, are 
not binding on his copartners, for the reason, Ist, that he was 
bot acting within the scope of the partnership; and 2d, plaint- 
iffs were negotiating for his half interest, and he was endeay- 
oring to sell his half interest in the property. Story on Part., 
sees. 107, 108, and the other authorities cited by plaintiff in 
error on this point. 


Bonner, Assocrate J ustice.— In this ease a jury was waived 
and cause submitted to the court. 

Plaintiffs’ propositions, under their first assigned error, and 
which present the questions of law arising thereunder, are 
that: 

-“1. J. C. Schenck was chargeable with notice of the failure 
of consideration of the note sought to be cancelled, because 
he was a party to the deeds of trust executed on the same 
property for which it was given, through which the considera- 
tion failed. 

“2. Notice to one member of a firm of the fraud or failure 
of consideration of a note given for property belonging to 
the firm is notice to all the partners.” 

The questions presented for our revision are not whether 
the court erred in not deciding as a question of fact that 
Schenck had knowledge of the failure of consideration of the 
note for $787.50 given by plaintiffs to Jasper and Silas Crain, 
if, indeed, under the evidence, we could revise this question of 
fact, but whether, as a question of law, Schenck was charge- 
able with notice of this failure of consideration by reason of 
having been a party to the trust deeds which created the 
incumbranee, and by reasun of having been a member of the 
firm of J. Crain & Co., composed of himself, Jasper Crain 
and one Nowell. 

Having joined in the trust deeds, the law would charge him 
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with notice of their existence and contents, and he would also 
be chargeable with notice of the transactions of the firm 
within the scope of the partnership business. 

Although the existence of the trust deeds was the cause of 
the failure of consideration of the note, yet, as they were upon 
the public records, the gravamen of plaintiffs’ cause of action 
was the alleged fraudulent representations of Jasper Crain 
that the property was unineumbered. 

It is not contended that Schenck participated in this fraud. 

Crain had the right to sell his individual interest in the 
property subject to the ineumbrances, and it is not believed 
that because the law would impute to Schenck notice of the 
existence of this incumbrance, it would also impute to him 
knowledge of the fraud of Crain in making such sale. 

This sale by Crain was not a partnership transaction of J. 
Crain & Co., but of Crain’s individual interest only, and hence 
the law would not in this transaction also impute to Schenck 
notice of the facts, as it would had the sale been within the 
scope of the partnership. 

The second assigned error is, that the court erred in render- 
ing judgment for the amount of said $500 note, when, as 
the record shows, the same was given for an antecedent and 
pre-existing debt, and would not therefore be sufficient consid- 
eration to make defendant Schenck an innocent holder of the 
note for S787.50. 

It is now the settled law of this court that the transfer of a 
negotiable promissory note as collateral security, is a transfer 
in due course of trade and for a valuable consideration. Gren- 
eaux v. Wheeler, 6 Tex., 515; Blum v. Loggins, ante, 121; 
Swift ». Tyson, 16 Pet., 1. 

The sixth assigned error is, that the court erred in not ren- 
dering judgment over against the defendants Jasper and Silas 
Crain, in favor of plaintiffs, under their prayer for general 
relief, for the amount of the judgment in favor of Schenck 
against them. 

The object of plaintiffs’ suit was the cancellation of their 
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note to Jasper and Silas Crain, and for this they specially 
prayed. 

Although it was very appropriate that in this suit plaintiffs 
should have had judgment over against Jasper and Silas Crain 
for the amount of the judgment against them in favor of 
Schenck, yet this was not made an issue in the case, and the 
attention of the court seems not to have been called to it in 
the motion for a new trial or otherwise. Under the case as 
presented, the failure to give such relief is not sufficient to 
reverse the judgment. 

The seventh assigned error is, that the court erred in not 
rendering judgment against Jasper Crain in favor of Schenck, 
upon the $500 note set out in his cross bill, before giving judg- 
ment against plaintiffs for the amount thereof. 

This was only a subordinate issue in the case, and seems alsc 
not to have been called to the attention of the court. 

The production, however, of the note for $500 given by 
Jasper Crain to Schenck, in connection with the other testi- 
mony, was sufficient to make such prima facie case in favor of 
Schenck against Crain, as authorized the court, the same not 
having been rebutted, to render the judgment for the amount 
of this note and interest in favor of Schenck against plaintiffs. 

The eighth assigned error is, that the court erred in over- 
ruling plaintiffs’ motion for a new trial. 

Under the motion as made, the plaintiffs could not demand 
as a legal right that they should have a new trial; and though 
all the cireumstances of the case would seem strongly to have 
appealed to the discretion of the court in favor of the motion, 
yet there is not such an apparent abuse of this discretion as 
would authorize a reversal of the judgment. 

It is also assigned as error that the judgment failed to 
properly apportion the costs. 

We think this assignment well taken. 

Schenck, Wright and MeDonald should have recovered of 
the plaintiffs all costs by them expended, and plaintiffs should 
have recovered of Jasper and Silas Crain all the remaining 
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costs, and to this extent the judgment is reformed, but in all 
other respects affirmed. 

As there was no motion made in the court below to reform 
this part of the judgment, or the attention of the court other- 
wise called to it, the costs in and about this appeal will be 
adjudged against plaintiffs in error. 


ReroRMED AND AFFIRMED. 


[Opinion delivered June 4, 1880.] 





J. T. Kyowres v. J. H. Toroirr. 
(Case No. 4176.) 


1. Description — Conveyance.— A deed to land is not void for want of 
certainty in the description, which recites only the county in which it is situ- 
ated, the number of acres it contains, and the designation of the partic- 
ular claim by virtue of which it was located, if it conveys the entire tract, 
and not an undefined part. 

2. CasE DISTINGUISHED.— This case distinguished from Wofford vr. Me- 
Kinna, 23 Tex., 36; Norris v. Hunt, 51 Tex., 609, and that class of cases, 
where, in an attempted conveyance of undefined portions of larger tracts, 
the ambiguity was apparent on the face of the instrument. 

3. DescripTion.— Under the modern practice in ejectment, a general de- 
scription of the premises sued for is good, unless a different rule be pre- 
scribed by statute. 


Arrreatfrom McLennan. Tried below before the Hon. L. C. 
Alexander. 


The opinion sufficiently states the case, with reference to 
the point decided. 


Sleeper, Jones & Kendall, for appellant.— The description 
contained in the decree foreclosing the vendor’s lien is too 
vague and uncertain. Murry v. Land, 27 Tex., 89; Norris v. 
Hunt, 51 Tex., 610; Wofford v. McKinna, 23 Tex., 36; Flana- 
gan v. Boggess, 46 Tex., 330; Herman on Executions, 289, and 
authorities there cited. 
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Bonner, Associate Jusrice.— In this case it is sought to 
collaterally impeach, as void for want of certainty in the de- } ' 
scription of the land, a previous judgment of the district court 
enforcing the vendor's lien; and also for the same reason, to 
reject the sheriffs deed made under the order of sale issned in 
pursuance of this judgment. 

This is the only question insisted upon in argument by 
counsel for appellant. ° 

The description as given in brief of appellant is as fol- 
lows: 

“Two hundred and ninety-five acres of land conveyed by 
virtue of a certificate originally granted to one Leonard 8. 
Williams in one tract; twenty-five acres surveyed by virtue of 
the same certificate in another tract; forty acres of land in 
another tract, surveyed by virtue of land scrip No. ——, issued 
to Ishmael Kyle; and one hundred and sixty acres of land, 
surveyed for and patented to F. M. Taylor, as his pre-emp- 
tion claim; all and each of said tracts of land lying and being 
in the county of McLennan.” 

The record, however, shows that only the two tracts for 
twenty-five and one hundred and sixty acres were embraced in 
the judgment. 

It does not affirmatively appear but what the description of 
the land contained the whole of the several tracts embraced in 
the judgment and the sheriff’s deed. The county in which sit- 
uated, the number of acres in each tract, and the designation 
of the particular claim by which located, are set out, and under 
the authority of adjudicated cases the description is sufficient? 
Flanagan v. Boggess, 46 Tex., 334; Steinbeck v. Stone, decided 
at present term, and authorities cited. 

This presents a different question from that in Wofford «. 
McKinna, 23 Tex., 36; Davenport v. Chilton, 25 Tex., 519; 
Pressley v. Testard, 29 Tex., 201, and Norris v. Hunt, 51 
Tex., 609, in which the lands purported to be conveyed ap- 
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peared to be undefined parts of larger tracts, and in which the 
ambiguity was patent upon the face of the instruments. 
Under the modern practice in ejectment, for reasons pecu- 
liar to that action, a general description of the premises sued 
for is good, unless a different rule is prescribed by statute. 


»Qg29 
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Tyler on Ejectment, 
Judgment affirmed. 
AFFIRMED. 
[Opinion delivered May 25, 1880.] 





Frep. W. Miner v. Parts Excnancre Bankr. 
(Case No. 3617.) 


1. Usvrtovs tnrerest — Contract — ATTORNEY'S FEES.— A debtor whose 
debt consisted of principal and interest, borrowed money, obtained an 
extension of time for payment, by executing a note for the principal and 
interest then due, and adding thereto legal conventional interest, ecal- 
culated on principal and interest for which the note was made, up to the 
time to which the extension was given. Interest to be paid on the whole 
amount after maturity at the rate of one per cent. per month, and ten 
per cent. to be added for attorney's fees in the event suit was brought to 
collect. The defense of usury was set up. Held, 

1. In the absence of evidence to the contrary, usury cannot be pre- 
sumed. 

2. Compound interest is not in itself usurious. 

®. The conditional stipulation to pay attorney’s fees, the contract 
being lawful in other respects, could be enforced. 

4, Such fees, though not an element of damages, can be made so by 
contract. 


Arreat from Lamar. Tried below before the Hon. R. R. 
Gaines. 

The character of the suit is apparent from the opinion. The 
court charged tliat the evidence introduced by defendant did 
not sustain the plea of usury, and refused to charge that if the 
jury found upon calculation that the amount stipulated for in 
the note, by way of interest, amounts to more than twelve per 
cent. per annum upon the sum actually borrowed, then the 
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same would be usurious. The third error assigned was, “the 
court erred in refusing the charge asked by defendants.” 


W. H. Johnson for appellants.— The charge is clearly 
wrong if the evidence tended to establish the plea of usury. 
Sheffield ». Gordon, 34 Tex., 532. We contend that it not 
only tended to prove, but did prove, the fact of usury as 
declared by sec. 11, art. 16 of the constitution of 1876, upon 
the subject of interest and usury, and as defined by acts of 
1876, p. 227, the act regulating interest. We contend that 
more than twelve per cent. per annum results to appellees 
upon said note as adjudged by the court, owing to its peculiar 
stipulations, and if that be so, the contract is usurious and 
the appellants have a right to have it se adjudged. The note 
is but a device to obtain a greater amount of interect than 
twelve per cent. per annum, and is therefore usurious under 
the constitution and laws above cited. In support of our views, 
we cite from our own court, Adriance v. Brooks, 13 Tex., 281, 
and Sheftield v. Gordon, 34 Tex., 532. 


Wright & McDonald for appellee.— The court properly 
refused to give the charge asked by defendants, because the 
same was not warranted by the evidence. Hardy v. De Leon, 
5 Tex., 245; Wheeler v. Moody, 9 Tex., 378; Fisk v. Wilson, 


15 Tex., 435; Patton v. Gregory, 21 Tex., 513. 


3onNER, Associate Justice.— Appellant Miner, on June 5, 
1876, was indebted to appellee, Paris Exchange Bank, in the 
sum of $2,233.33, principal and interest. 

Time of payment was extended to January 1, 1877, and 
legal conventional interest was caleulated on the above 
amount to this last named date, which, with the amount then 
due, made the sum of $2,360, for which the note here sued on 
was given. 

It was due January 1, 1877, bears interest at the rate of one 
per centum per month from maturity, which of itself was not 
against the provisions of the statute regulating interest, and 
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contains the further stipulation for ten per centum for attor- 
ney’s fees in the event of suit. 

Upon default of payment, suit was instituted upon the note, 
when appellant Miner set up the defense of usury, upon the 
grounds that it bears interest upon interest and provides for 
the payment of atturney’s fees. 

Neither the circumstances attending the transaction, nor 
other facts tending to prove usury than those above stated, 
were in evidence. 

Judgment was rendered for the bank, from which this appeal 
is taken. 

1. In the absence of evidence to the contrary, the law will 
not presume that a contract is usurious. Mills 7. Johnson, 
23 Tex., 329. 

2. Compound interest is not of itself usurious. Mills v. 
Johnson, 23 Tex., 329; Lewis v. Paschal, 37 Tex., 318; Mills 
v. Bales, 11 Conn., 495; Turner v. Miller, 1 Eng. (Ark.), 468; 
Wilcox v. Howland, 3 Pick., 169; Brown v. Brent, 1 Hen. & 
M. (Va.), 4. 

It is the usual practice with us to render judgment for the 
principal and interest then due, and this new principal to bear 
interest. This has been expressly decided not to be unlawful. 
Frazier «. Campbell, 5 Tex., 275; Coles v. Kelsey, 13 Tex., 78. 

3. If the contract were lawful in other respects, the condi- 
tional stipulation to pay the usual attorney’s fees in the event 
suit had to be instituted to enforce it, would be legal and 
founded upon a valuable consideration. 

Such fees, though not an element of damages in an ordinary 
suit for the collection of money, can be made such by express 
contract. Roberts v. Palmore, 41 Tex., 617. 

4. There being no sufficient evidence to show an usurious 
intention on the part of the bank, it was not error in the court 
to so instruct the jury. Bond v. Mallow, 17 Tex., 636, and 
authorities cited. 

AFFIRMED. 

{Opinion delivered June 1, 1880.] 
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Kaurman & Runge v. B. Arexanper & Bro. 
(Case No. 4192.) 


1, Bankruptcy — Conrract — Frpuctary RELATIONS.— B., a Galveston 
merchant, agreed in 1877, in writing, with C., a merchant in the interior, 
that b. would furnish C. the grip cotton tie on consignment, C. agreeing 
“to handle the cotton tie as follows, viz.: paying $2.50 per bundle, 
with invoice rendered (after first sixty days) every thirty days for 
number of bundles of cotton ties sold, less ten per cent.,’’ C. to give B. 
his ‘‘entire shipments of cotton and influence,”’ and to bear “ all ex- 
penses On consignment, such as fire insurance, etc.’’ C., after being 
adjudged a bankrupt, made a composition with his creditors under the 
act of June 22, 1874, B. not being included among those who accepted it. 
Afterwards, B. brought suit against C. on an account embracing charges 
antedating the bankruptcy, for ties and other merchandise furnished him, 
in which C. was credited with net proceeds of different lots of cotton con- 
signed by him. The default claimed was for failing to pay over at end 
of every thirty days. Held — 

1. C. was not required, under the contract, to keep separate the pro- 
ceeds of each sale, to be delivered to B. as his money. 

2. C. could sell on any terms he chose, being required only to report 
and pay over every thirty days, at the rate stipulated by contract. 

3. Plaintiff's demand was for a debt due under the contract, and not 
for a trust fund. 

4. Under the contract, the proceeds of sales did not become the 
property of B. so as to make it wrongful in C. to mingle them with his 
own money, and his failure to pay over did not exclude him from the 
benefits of the bankrupt law. His demand was not of such a fiduciary 
character as precluded its discharge by the bankrupt proceedings and 
composition. 


Appeat from MeLennan. Tried below before the Hon. L. 
©. Alexander. 

Kaufman & Runge brought suit on the Sth of August, 
1878, in debt on an open account against B. Alexander & Bro. 
to recover the sum of $2,693.76, alleged to be due them from 
defendants as agents of plaintiffs, for bagging, twine and grip 
cotton ties, shipped and consigned to defendants, to be by 
them sold on commission for plaintiffs, pursuant to a con- 
tract whereby plaintiffs had obligated themselves to ship 
such goods for sale upon commission, upon sixty days, in such 
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amounts and quantities, each, of said articles, as they, defend- 
ants, might need for their entire trade in McLennan county, 
for which and Bosque county defendants were, by contract, 
made the special and exclusive agents for plaintiffs for grip ties. 

Plaintiffs alleged that under an agreement which was made 
July 27, 1877, defendants undertook and agreed to become 
agents for them, for sale, upon commission, of the above men- 
tioned articles of merchandise, and handle and sell same for 
plaintiff upon commission, and at the end of the first sixty 
days, and every thirty days thereafter, report, account to and 
pay over to plaintiffs the proceeds of all sales made by them; 
that they, under that contract, consigned and delivered to de- 
fendants of the above described kind of goods to the amount 
of $4,985.25, exclusive of interest; that defendants failed to 
render account of sales of the merchandise so consigned to 
them on commission, and failed to pay over proceeds of same, 
excepting the sum of $2,295.49, eredited to defendants, or to 
return same in kind, thus breaking their contract, and being 
and remaining in the debt of plaintiffs, for and on account of 
the goods, after allowing all credits, in the sum of $2,693.76, 
balance sued for, for which they prayed judgment. 

The appellees filed, November 8, 187s: 

1. A general denial. 

2. A special answer: That they never made but one con- 
tract in writing with plaintiffs, which they attach to the answer 
as a part of same; that under that contract they admit they 
received from plaintiffs the grip cotton ties, as charged in 
plaintiffs’ account sued on; that it was agreed between plaint- 
iffs and defendants that defendants should ship all the cotton 
they, defendants, should buy and ship to Galveston during the 
cotton season, 1877-78, to the plaintiffs on account of ties sold 
under the contract; that defendants did ship twenty-two bales 
of cotton to plaintiffs, to be sold on account of the sales of 
grip ties; that the same were received and sold by plaintiffs, 
bringing $934.70, as shown by plaintiffs’ account sued on; 
that plaintiffs agreed to deduct from account for ties, which 
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amounted to $1,674.70, the sum of $66.75, which also appears 
from plaintiffs’ account sued on; and after making deduction 
and the sales of said cotton, defendants admit they owe plaint- 
iffs under said contract the sum of $505.15. 

Defendants, in their answer, further alleged that plaintiffs 
sold and delivered to them the bagging and twine as repre- 
sented in plaintiffs’ petition and the account sued on, showing 
the price at which the same was sold, which is correct, and for 
which defendants became indebted to plaintiffs, as set out in 
petition; that they did not owe to the plaintiffs any sum 
whatever on account of ties and bagging and twine, but that 
the claim had been discharged as follows: that in the month 
of February, 1878, J. IL. Reed and others, creditors of the 
defendants, filed their petition in the United States district 
court for the western district of Texas, at Austin, praying the 
court to adjudge them bankrupts under the bankrupt law then 
in force; that afterwards, according to the provisions of the 
bankrupt law, the requisite number of ereditors accepted a 
proposition from defendants for composition; that the reso- 
lution of defendants’ creditors, accepting the composition, 
was filed in that court; that the proposition so accepted on 
composition proceedings in bankruptcy by defendants’ eredit- 
ors was, that defendants pay to their creditors thirty-two and 
one-half cents on each dollar due, to wit: ten cents within ten 
days of record of resolution to accept composition, and twenty- 
two and one-half cents on the dollar in two installments in 
four and eight months, for which defendants would execute 
notes indorsed by A. Harris & Bro., Houston, Texas; that they, 
defendants in bankruptcy proceedings, did file names of cred- 
itors and amount due each, including names of plaintiffs and 
amount due them; that after such composition proceedings 
were had, plaintiffs accepted from defendants the ten cents 
cash payment proposed in composition on the amount due 
them, and notes for the balance as specified in the propo- 
sition and resolution for composition, of twenty-two and one- 
half cents, indorsed by Harris & Bro., which notes defendants 
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averred had been paid plaintiffs by them, and that the money 
was paid and notes given, and the notes were received and ac- 
cepted in satisfaction of the plaintiffs’ debt sued on, under 
bankruptey proceedings, and therefore that defendants had no 
cause of action. 

Defendants, by a further special plea, alleged that if the 
contract between plaintiffs and defendants, in regard to grip 
ties, was a trust contract, and not discharged by the bankrupt 
proceedings, then defendants claim credit for $1,001.48, being 
amount of cotton shipped to plaintiffs, and amount of allow- 
ance on grip ties, as made in plainti‘fs’ account sued on, and 
the further sum of $544.05, being thirty-two and one-half per 
cent. on $1,674, the amount charged for the ties, which de- 
fendants paid to plaintiffs as represented in special answer, on 
the whole account claimed by plaintiffs, and which plaintiffs 
were not entitled to receive under composition proceedings, if 
the account for said ties was not liable to be settled thereby. 

The court, the cause being submitted without a jury, ren- 
dered judgment for defendants. 

The following is a copy of the contract: 

“Messrs. B. Alexander & Bro. agree to handle the grip 
cotton tie as follows, viz.: Paying $2.50 per bundle, with in- 
voice rendered (after first sixty days) every thirty days for 
number of bundles ties sold (less ten per cent.). Will give us 
their entire shipment of cotton and influence. Messrs. B. 
Alexander & Bro. further agree to bear all expenses on con- 
signment, such as fire insurance, storage, freights, drayage, 
ete., accruing on consignments of ties. We, Messrs. Kauf- 
man & Runge, of Galveston, state agents for the grip cotton 
tie, agree to furnish Messrs. B. Alexander & Bro. the grip 
cotton tie on consignment, less ten per cent. of invoice, they 
agreeing as stated above to report (after first sixty days) every 
thirty days sueeeeding the number of bundles of ties sold. 
Their district to embrace McLennan and Bosque counties. 

(Signed) “B. Arexanper & Bro. 
“Kavrman & Rvunae, 
“Per L. Farrey.” 
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The evidence established the allegations of the petition in 
regard to the bankrupt proceedings and composition. It will 
be seen that the items of bagging and twine embraced in the 


é 
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amount sued on were not provided for by contract. 


John L. Dyer for appellants.— The judgment of the court 
is contrary tothe law and the evidence. First, contrary to the 
law, because the plaintiffs’ demand against defendants was one 
of agency, trust and of a fiduciary character, and vas not 
therefore discharged by the bankruptey and discharge in bank- 
ruptey of defendants. Sec. 33, Bankrupt Act, passed 2d 
March, 1867, standing as see. 5117, U.S. Rev. Stat., p. 986; 
see Act Congress passed June 22, 1874; Banning v. Bleakley, 
27 La., 257 (21 Am. Rep., p. 554); Lemeke ». Booth, 47 Mo., 
385 (4 Am. Rep., p. 326); Treadwell v. Carter, 46 Cal., 547; 
Leggett v. Barton, 11 Vroom (N. J.), p. 83. 


Walton, Green & [Hill for appellees.— The demand of the 
plaintiffs was not of fiduciary character, and was discharged 
by the proceedings in bankruptcy and composition. Session 
Acts, 1874, 22d June, see. 17, p. 183; R.S., sees. 5115, 5117, 
5119; Chapman v. Forsyth, 2 How., 202; Cronan ». Cotting, 
104 Mass., 205 (6 Am. Rep., 232); Woolsey v. Cade, 54 Ala., 
878 (25 Am. Rep., 711); Graves v. Clinton, 8 B. R., 312; 
Owsley v. Cabias, 15 B. R., 489; Kisme wv. Graf, U.S. C. C. 
Penn., March, 1878; Woodward v. Towne, Sup. Ct. Mass., 
1879 (5 Reporter, 489); Neal v. Clarke, 5 Otto, 704-708 (8 Re- 
porter, 173); Hennequin v. Cleves, Ct. Appeals N. Y., May, 
1879, by Church, Ch. J. (8 Reporter, 210). 


Goutp, Associate Justice.— Appellants assert that their 
demand against defendants is for a debt created by them 
“whilst acting in a fiduciary character,” and is therefore not 
discharged by proceedings in bankruptey. The evidence shows 
a written agreement in July, 1877, between B. Alexander & 
3ro., merchants in McLennan county, and Kaufman & Runge, 
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‘arrying on a general mercantile and commission business in 
Galveston, the purport of which was, that Kaufman & Runge 
were to furnish Alexander & Bro. the grip cotton tie on con- 
signment, they agreeing “to handle the grip cotton tie as fol- 
lows, viz.: Paying $2.50 per bundle, with invoice rendered 
(after first sixty days) every thirty days for number of bundles 
ties sold (less ten per cent.).”? They to give K. & R. “their entire 
shipments of cotton, and influence,” and to bear “all expenses 
on consignment, such as fire insurance, ete.” 

The account sued on embraces charges for grip ties, bagging 


Fe) 


and twine, in the fall of 1877, and is credited with net pro- 
ceeds of different lots of cotton consigned during that season 
to K. & R. by Alexander & Bro. A subsequent credit is ad- 
mitted, growing out of payments under the proceedings in 
bankruptey, on a composition by B. Alexander & Bro. with 
their creditors, plaintiffs not having signed said composition 
proceedings. Plaintiffs say their demand is for goods deliv- 
ered to defendants to be sold on commission, and is based on 
the failure of defendants to account for said goods in kind, or 
to pay for them. 

There is nothing in the evidence from which it can be in- 
ferred that Alexander & Bro. appropriated any of the articles 
eonsigned to them otherwise than by sale, as contemplated by 
their agreement. Their default is in failing to pay for ties 
sold at the end of every thirty days. From the terms of the 
written agreement, we think it clear that it was not contem- 
plated by the parties that Alexander & Bro. should keep sep- 
arate the proceeds of each sale to be handed over as the money 
of Kaufman & Runge. Indeed, it would seem that they were 
not prohibited from selling on time, or on such terms as they 
saw fit. For ties sold, Alexander & Bro. were to make report 
and payment at a stipulated price every thirty days. Kaufman 
& Runge looked to them for pay, not for the mere transmis- 
sion of what they might have actually received for sales. In 
fact, the only payments made during the season were in ship- 
ments of cotton. 
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Our conclusion is that the demand of plaintiffs is for a debt 
due them by their agents, growing out of and contemplated 
by the contract between them, and not, so far as the evidence 
shows, involving any bad faith or breach of trust on the part 
of the agents in appropriating as their own that which, by 
reason of their fiduciary relation, they were bound to hold in 
trust for their principals. Whilst there is quite a conflict of 
decisions as to the proper construction of this clause of the 
bankrupt act, and especially as to its application to a demand 
by a consignor against a factor, it is not believed that any of 
the cases would require the exclusion from the benefits of the 
bankrupt law of all debts growing out of an agency to sell, or 
of such a debt as we understand this to be. 

An important element in this case, and not in some of the 
eases as to factors and commission merchants, is, that under 
the contract the proceeds of sales did not become the property 
of the principal, so as to make it wrongful in defendants to 
use those proceeds or mingle them with their own money. 
Bonning v. Bleakey, 27 La. An., 257. 

This court has held “a debt growing out of the conversion 
by an attorney of his client’s money or property in his hands 
as such,” to be a debt created whilst acting in a fiduciary char- 
acter. Flanagan v. Pearson, 42 Tex., 1. Such a breach of 
duty involves moral delinquency by one held to be acting in a 
fiduciary capacity within the spirit of the decisions construing 
the bankrupt law of 1841. We are inclined to regard the 
better rule as laid down in those decisions which accept the 
clause in question as substantially the same as in the law of 
1841, and thus adopt and retain the benefit of the “fixed judi- 
cial construction ” given to the expression “ fiduciary capacity,” 
under the act of 1841. Woolsey v. Cade, 54 Mo., 378; Cronan 
v. Cotting, 104 Mass., 245; Hennequin v. Cleves, N. Y. Court 
of Appeals, 1879 (8 Rep., 210); Kisme v. Graf & Co., U.S. 
C. C., West. Dist. Pa, 1878 (5 Rep., 489); Chapman v. For- 
syth, 2 How., 202; Neal v. Clark, 95 U. S., 704. 

In the last cited case the supreme court of the United States, 
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whose decision “would be authoritative on questions of federal 
cognizance,” quote largely from Chapman »v. Forsyth, the quo- 
tation winding up with the proposition: “A factor is not, 
therefore, within the act.” 

But, according to our view of the present case, it is not 
necessary for us to go to that extent. “The demand of the 
plaintiffs, as developed in the record, was not of a fiduciary 
character, and was discharged by the proceedings in bank- 
ruptey and composition.” 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered June 4, 1880.] 





B. H. Basserr v. C. Prorrzer er Ar. 


1. JUDGMENT LIEN. — Under the act of November 9, 1866, entitled “‘ An act 
to prevent judgments from becoming dormant, and to create and preserve 
judgment liens, *’ though an execution may have issued within one year 
from the time when it might have issued, unless due diligence was after- 
wards used to enforce the lien, it was lost. A failure to sue out execu- 
tions from year to year is a failure to use due diligence, in the absence of 
facts to excuse the neglect. 

2. JUDGMENT LIEN— Bankruptcy.— The bankruptcy of a judgment debtor, 
who had years before his bankruptcy conveyed his interest in land to 
which the lien of a judgment of the district court of the state attached, and 
whose schedule of assets showed no claim thereto, presented no obstacle 
to the enforcement of the judgment lien against one holding the land 
subject to it. 

3. Jurtsprcrion — BANKruptTcy.— The state courts had jurisdiction to en- 
force liens on property in the hands of third parties, notwithstanding 
proceedings in bankruptcy against the principal debtor, and notwith- 
standing the discharge in bankruptcy of that debtor. 


Arreat from Washington. Tried below before the Hon. 
I. B. McFarlane. 

Suit by appellant Bassett for an undivided half interest in 
a lot in the city of Brenham, to recover damages and for 
partition. 
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The cause was submitted to the court below as an agreed 
case, stipulating that the judgment should be for the plaintiff 
or defendants, eccording as the court should hold the law to 
be for the one or the other. 

The case agreed is as follows: 

“On the 21st day of October, 1859, one A. J. Gilder was 
the owner in fee of the undivided half interest in the lot in 
controversy, as described in the petition. On the said day 
one Hl. C. McIntyre recovered in the district court of said 
county of Washington a judgment against the said Gilder for 
$351.40, besides costs of suit. Executions were duly issued 
to said Washington county, December 1, 1859, April 3, 1860, 
and May 14, 1860, all of which were returned unsatisfied. In 
August, 1860, Gilder took the case to the supreme court by writ 
of error, and having exeeuted the necessary supersedeas bond, 
further execution was stayed. On the 1st day of February, 
1867, the supreme court affirmed the judgment of the district 
court with damages and costs, and executions were thereupon 
issued to Washington county as follows: August 5, 1868; 
July 1, 1869, and September 10,1872. Under this last execu- 
tion the Gilder one-half interest in the lot in controversy was 
levied on, and, by the sheriff of said county, duly sold to the 
plaintiff on the first Tuesday, being the Ist day of October, 
1872; the purchase money was duly paid, and the sheriff ex- 
ecuted to the plaintiff a deed therefor in the usual form. 
Gilder had sold his half interest in the said property to one 
W. G. Wilkins by warranty deed, duly recorded, dated Novem- 
ber 19, 1859; and the defendant, Proetzel, holds under the 
said Wilkins by regular chain of title with warranty deeds, 
duly recorded, and the defendants were in possession of the 
property when the plaintiff bought, and so continue — Proet- 
zel claiming as owner, and the other defendants under him as 
tenants. 

“ On the same day on which the McIntyre judgment against 
Gilder was rendered, October 21, 1859, J. H. Lauderdale also 
recovered in the district court of Washington county a judg- 
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ment against Gilder for $196.25 and costs, and on the 23d day 
of April, 1860, Gilder having sued W. G. Wilkins on his 
note for a deferred payment on the purchase of his half inter- 
est in the lot, obtained a judgment against him with a fore- 
closure of the vendor’s lien on said half interest in the lot, for 
$464.12 and costs; and this last judgment was paid to the 
sheriff by said Wilkins, and a sufficient amount thereof, to wit, 
$240.07, was applied by the sheriff, October 14, 1860, to dis- 
charge the execution of Lauderdale against Gilder, then in his 
hands, and the lien of which had been kept alive by regular 
issuance of executions. On the 5th day of October, 1860, 
one J. A. Wilkins recovered against A. J. Gilder a judgment 
for $176.33 and costs; and this judgment, amounting to 
$190.43, was afterwards assumed and paid by W. G. Wilkins 
by consent of Gilder. 

“On the said 21st day of October, 1859, the whole lot in 
controversy was covered by a frame building, worth about 
$1,000, and the rent of it was reasonably worth $400 per 
annum. On the 7th day of September, 1866 (the legal title 
to the lot being then in one J. A. Randle), this building was 
burned. [Randle then sold the naked lot to Hellman, and 
Heliman sold it to defendant Proetzel, who, in 1869, without 
actual. knowledge of the facts constituting plaintiff’s rights, 
erected thereon the present building, at a cost of $3,300. 
Since that time the rent has been worth $100 per month. The 
whole lot, exclusive of the building, is worth $3,000, and it is 
not susceptible of partition without prejudice to the owners; 
so that should the court give judgment for the plaintiff for 
any interest therein, the decree may proceed to order a sale 
thereof to effect the partition. It is admitted that Proetzel 
owns the other undivided half interest in the lot, and the 
plaintiff makes no claim thereto. The defendant Proetzel, 
and those under whom he claims, have had the peaceable, 
quiet, uninterrupted possession of said lot, paying taxes on 
the same, from the date of the purchase by Wilkins, Novem- 
ber 19, 1859, to the filing of this suit.” 
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The foregoing agreement was made and signed by the at- 
torneys on the 18th day of April, 1873. Subsequently, on the 
5th day of February, 1874, the following agreement was filed, 
and over the objection of the plaintiff, as embodied in it, was 
considered by the court. This supplemental agreement and 
the exceptions thereto are as follows: 

“Tt is admitted that the following facts existed at the time 
that the original agreed case was made up, and that:they were 
known to the parties and their attorneys, that they were dis- 
cussed at the time, and were omitted from the statement be- 
cause they were then regarded as immaterial (because of the 
decision of the supreme court in Garnett v. Smith), and not 
through fraud, accident, mistake or ignorance. The defend- 
ants now desire to embody them as a part of the agreed case, 
and the plaintiff denies their right to do so, and refuses his 
assent thereto. And it is agreed that the said facts shall not 
be considered by the court, unless it should first hold that it 
is competent under the circumstances for the defendants, with- 
out the plaintiff’s consent, to add to the case agreed on these 
additional facts.” 

“The said additional facts are as follows: Gilder filed his 
petition for an adjudication in bankruptey in the United 
States district court for the western district of Texas, at 
Austin, May 29, 1868. Such proceedings were thereon had 
that he was first duly adjudged a bankrupt on the 21st of July, 
1868, and afterwards was duly discharged from snech debts as 
were provable in bankruptcy on September 22, 1869. The 
property in controversy was not included in his schedule of 
assets as rendered in said proceedings in bankruptey, for the 
reason that he did not own or claim it at the time. McIntyre 
proved up his claim against Gilder in the bankrupt proceed- 
ings, claiming a judgment lien upon all the real estate in 
Washington county owned by Gilder at the date of the judg- 
ment, including the lot in controversy; and the bankrupt 
court, upon his application, in a proceeding to which the as- 
signee of the bankrupt, Gilder, and the defendant, Proetzel, 








1880. | Basserr v. PRroerzet. 573 





Argument for the appellant. 





and other purchasers of real estate in Washington county 
from Gilder were made parties, and the present plaintiff, B. 
II. Bassett, represented H. C. McIntyre, owner of the original 
judgment, as one of his attorneys, directed the clerk of the 
district court of Washington county to issue execution on said 
judgment of his said court against Gilder, and directed the 
sheriff of the said county to levy the same upon and sell any 
real estate owned by the said Gilder in Washington county 
at the date of said judgment, and subsequently disposed of by 
him prior to his filing his petition in bankruptcy, and upon no 
other property of said Gilder whatever. The execution under 
which the plaintiff bought the property in controversy was 
issued and levied and the property sold under said order of the 
bankrupt court. The plaintiff and the defendants were aware 
of these facts when the sale took place.” 


Sayles & Bassett for appellant.’ 

I. The main question to be considered is, whether or not 
the lien of the MeIntyre judgment had been lost when the 
appellant purchased under it the half lot in controversy. If 
the judgment lien had been lost, the plaintiff (appellant) 
acquired no right by his purchase, and the judgment of the 
court below in favor of the defendants was correct, and shonld 
be affirmed. If, on the contrary, as we insist, the judgment 
lien was in force at the time of the execution sale, the plaintiff 
by his purchase took a good title to the lot, and was entitled 
to recover; and this court will render the judgment in his 
favor which the court below should have rendered. It will 
not be controverted that for twelve months, up to October 21, 
1860, the McIntyre judgment, under which the plaintiff bought, 
held a lien upon the lot in controversy. If that lien was ever 
lost, it must have been by some act or omission subsequent to 
that time. In August, 1860, before the twelve months had yet 





' But imperfect abstracts can be given of the briefs in this case, filed before 
the adoption of the rules. Their length, evincing much labor and research, 
renders it impossible to do justice to them in the report. 
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elapsed, Gilder took the case to the supreme court by writ of 
error, and, having given the necessary bond, the execution was 
superseded. Black v. Epperson, 40 Tex., 162. By positive 
provision of law, from the time of Gilder’s suing out the writ 
of error in August, 1860, until January 1, 1868, the issuance 
of execution being prohibited, the plaintiff in the judgment 
was not chargeable with laches in failing to procure executions, 
and the judgment lien was in full force up to that date, and 
indeed up to the Ist of January, 1869, for, as already stated, 
under the proviso to Pasch. Dig., art. 7005, the judgment lien 
only “ceased and became inoperative in case execution was not 
issued within one year from the first day upon which such 
execution could by law be issued.” So that if the execution 
was issued prior to January 1, 1869, the lien was in full force. 
Black v. Epperson, 40 Tex., 162. It is trne that in Jones v. 
MeMahan, 30 Tex., 733, the stay law was afterwards declared 
to be unconstitutional; but the citizen will not be charged 
with laches when acting in obedience to the positive mandate 
of the law-making power, although the law, when subsequently 
brought to the test of judicial construction, is found to be 
unconstitutional. Accordingly this court has held, in Har- 
grave v. Delisle, 32 Tex., 177, and in Cravan v. Wilson, 35 
Tex., 52, that until they had, in the case of Jones v. McMahan, 
February 24, 1868, declared the stay law to be unconstitutional, 
no execution could be issued, and that the lien was preserved 
by the issuance of execution within one year thereafter. By 
positive provision of law and by repeated decisions of this 
court, the McIntyre judgment had a lien upon the lot in con- 
troversy until February 24, 1869, without execution. Before 
this period had elapsed, the execution of August 5, 1868, was 
issued, and subsequently that of July 1, 1869, and these un- 
questionably kept the lien alive for at least one year from this 
last date; that is, to July 1, 1870. We think we may safely 
assume that up to this latter date, adverse counsel will concede 
that the lien was valid; and we suppose that their chief reli- 
ance to defeat the plaintiff's recovery will be upon the fact 
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that more than three years were suffered to elapse between 
this last named execution and that of September 10, 1872, 
under which the plaintiff bought, and that thereby the judg- 


ment lien was lost. 


IT. It is believed that the effect of the bankruptey of Gilder 
and the proceedings to enforce the lien in the federal court 
would sufiiciently excuse the neglect inany event. But we deny 
that the existing law requires the issuance of execution from 
term to term or from year to year, to keep the lien alive. We 
insist, on the contrary, that the lien once acquired by the rendi- 
tion of the judgment, and perfected by the issuance of execution 
within the year, is not lost by the subsequent failure to issue ex- 
ecution from term to term or from year to year, but remains in 
full force, so long as the judgment itself is kept alive, and only 
expires when the judgment becomes dormant, that is, when “ten 
years have elapsed between the issuance of executions thereon.” 
Pasch. Dig., art. 7007. * * * The statute declares that the 
judgment shall not become dormant unless ten years elapse be- 
tween the successive executions. It does not declare that then, 


or at any time, the 
ment shall become 


it is conceded that, 
lien is gone. What we deny is, that it can ordinarily, and in the 


absence of special 


cease to be effective while the judgment itself is in full vigor and 
capable of being enforced by execution, when the plaintiff has 
done no affirmative act to waive his lien. The case of Bennett 
v. Gamble, 1 Tex., 124, might seem to militate against this 
view; but that decision was based upon the peculiar word- 


ing of the law of 


which not only required the execution to issue within the year, 
but also required, what none of the later laws do, that “ due di/- 
igence should be used to collect the same,;’’ and the court hav- 
ing construed that “due diligence” to mean the issuance of 
execution from term to term, they held the lien lost, because 
the plaintiff had not procured them to be so issued. In Black 
v. Epperson, 40 Tex., 162, decided March 23, 1874, opinion 

































lien shall cease to exist, but that the judg- 
dormant after a certain lapse of time. But 
when the judgment becomes dormant, the 


circumstances imputing gross negligence, 


1840, Pasch. Dig., art. 3954, the proviso to 
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by Gray, J., these views are affirmed and sustained on a very 
able argument. This law having been repealed by the law 
of 1842 already quoted, and all the later laws having conspicu- 
ously omitted the clause concerning due diligence, to which 
this construction had been given, it follows that the decision 
in Bennett v. Gamble is not pertinent to the question under 
discussion. And the same may be said of Hall v. McCormick, 
7 Tex., 269, which was likewise made under the law of 1840, 
and based upon the meaning attached to the clause requiring 
the use of due diligence. But even in Hall ». McCormick the 
denial of the lien was placed by Hemphill, Ch. J., on the express 
ground that the judgment had become dormant, thus showing 
that he recognized the correctness of the principle for which 
we contend, that the lien did exist so long as the judgment 
was in force, and only ceased when the judgment became dor- 
mant. * * * [Counsel argued at length that the bankrupt 
proceeding strengthened instead of impairing plaintiff's right.] 
It is sufficient that in a proceeding to which the defendants 
were parties, a court of competent jurisdiction, by a decree 
which was in full force, and neither excepted to nor appealed 
from, ordered the lot in controversy to be sold, and that the 
plaintiff in this suit purchased at the sale so made. If under 
any circumstances the bankrupt court could have directed the 
sale, the presumption will be that the order made was author- 
ized in the particular case. Poor v. Boyce, 12 Tex., 440; Bur- 
dett v. Silsbee, 15 Tex., 615; Alexander v. Maverick, 18 Tex., 
179; Reid v. Allen, 18 Tex., 241; George v. Watson, 19 Tex., 
354; Baker v. Cole, 20 Tex., 429; Nash v. Milburn, 25 Tex., 
783; Brown v. Christie, 27 Tex., 73; Giddings wv. Steele, 28 
Tex., 732; Grant v. McKinney, 36 Tex., 62; Wells v. Polk, 36 
Tex., 120; Reynolds v. McFadin, 36 Tex., 129; [arrison v. 
Oberthier, MSS. Opinions, April 10, 1874. If such presump- 
tions would be indulged in support of judgments of the pro- 
bate court—a court of limited and special jurisdiction — 
much more strongly may they be invoked in favor of the 
judgments of the district courts of the United States, which 
are courts of general jurisdiction. But under any cireum- 
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stances, we may invoke the proceedings of the bankrupt court, 
to account for and excuse the failure to issue the execution 
from July 1, 1869, to September 10, 1872, should the court 
hold that the judgment lien would ordinarily be lost by the 
failure to issue execution from term to term or from year to 
year, * * * Norean we perceive that plaintiff's right 
is prejudiced by the quiet, peaceable and uninterrupted posses- 
sion of the defendants, up to the time of the execution sale and 
the subsequent filing of the suit. Since the defendant, Proet- 
zel, held the legal title to the property, and neither the plaint- 
iff in the judgment, nor the purchaser at the execution sale, 
had any right of entry or possession, it would be idle to dis- 
cuss the three, five and ten years statute of limitations asa 
bar totheentry. The right of McIntyre, the plaintiff in judg- 
ment, was only that of an incumbrancer, with no claim to pos- 
session or toa reception of rents and profits. The plaintiff 
in this suit was a stranger to the whole proceeding, and had 
no right whatever until his purchase. If the defendant’s pos- 
session up to that time was consistent with his title, as it 
clearly was; and if, as we think we have demonstrated, the 
plaintiff, by his purchase, acquired the better right by virtue 
only of the antecedent lien, the question of limitation is wholly 
foreign to the issue. Limitation only runs from the accrual 
of the right of action. As the plaintiff's right of action com- 
menced with his purchase in 1872, and not before, limitation 
could only then commence. Suit was filed December 31, 1872, 
before vet even the shortest period of limitation of three years 
had run from the acceptance of the constitution by congress, 
March 30, 1870. Till then no limitation had run. The con- 
clusion seems to us irresistible, that the plaintiff is entitled to 
a judgment for one-half the lot, and $50 per month, being one- 
half the rental value of the property. 


James EF’. and Seth Shepard for appellee. 
I. No title passed by the conveyance to appellant. John- 
son v. Butler, 47 Tex., 423. 
37 
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II. Appellant is barred by limitation. The appellee Proet- 
zel and those under whom he claims have had the peaceable, 
quiet, uninterrupted possession of said lot, paying taxes on the 
same, from the date of the purchase by Wilkins, November 19, 
1859, to the filing of this suit. The right, if it ever existed, is 
barred. Towns v. Harris, 13 Tex., 509. The statute began to 
run from the adverse possession of Wilkins (under whom ap- 
pellee claims), November 19,1859. Appellant’s suit was filed 
December 31, 1872. Time from the date of adverse posses- 
sion to March 4, 1861, 1 year, 4 months, 15 days. From 
March 30, 1870, to date of suit, 2 years, 7 months, 1 day. Time 
of running of the statute, 3 years, 11 months, 16 days. 

III. The lien of the McIntyre judgment was lost before the 
levy and sale to appellant. 1. By the failure to issue execu- 
tion in the interval of three years and two months between 
July 1, 1869, and September 10, 1872. 2. By general negligence 
in enforcing the lien. * * * Since the decision in Black 
v. Epperson (MSS. Opin., 1874), we must admit that the judg- 
ment rendered October 21, 1859, preserved its lien until Jan- 
uary, 1868, because of the “stay law,” and that it was kept 
alive by issuance of execution August 5, 1868, for one year, 
and was again kept up by the execution of July 1, 1869, for 
another year; but we contend that by the failure to issue 
again until September 10, 1872, the lien was lost on and after 
July 1, 1870. Towns v. Harris, 13 Tex., 515; Bennett »v. 
Gamble, 1 Tex., 124: Scott v. Allen, id., 508; DeWitt v. Jones, 
17 Tex., 622; Ilall v. McCormick, 7 Tex., 269; Russell v. Me- 
Campbell, 29 Tex., 39.) There is a gap of three years, two 
months and ten days between the issuance of executions, and of 
two years, two months and ten days between the expiration of 
the lien, kept up by the first execution, and issuance of 
the last. * * * Reasoning from analogy, upon the most 
liberal construction to the plaintiff in judyment, it would re- 
quire the issuance of executions within one year of each other. 
This is the view taken by Hemphill, C. J., of a similar statute. 
He says (DeWitt v. Jones, 17 Tex., 623): “The judgment 
becomes as dormant by the failure to issue executions in 
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the subsequent, as it does in the first year after its ren- 
a * * 9 

IV. The executions of August 5, 1868, and July 1, 1869, 
were issued after Gilder’s bankruptcy, and it is not pretended 
that there was any order of the bankrupt court authorizing 
their issuance, as in the ease of the one under which the prop- 
erty was sold. They were, therefore, null and void, and of no 
effect or weight whatever; they were mere blanks under which 
no right could arise or vest. Stemmons v. Buford, and other 
authorities cited before. These executions being null and void, 
then there was no execution issued on the affirmed judgment 
of the supreme court within one year from February 1, 1868, 
which has been decided to be the earliest moment that one 
could have issued. Even under appellant’s view of the effect 
of the bankruptey, the only valid, legal execution on the judg- 
ment was issued September 10, 1872, just four years and 
seven months after the earliest time that it could have issued; 
and during this long period (within which appellee bought 
and erected his improvements), McIntyre was guilty of the 
-grossest laches in the assertion of his lien in the bankrupt 
court. This court has held, in the case of Black v. Epperson, 
that the purchaser at sheriff's sale is affected by the laches of 
the creditor in enforeing his lien.’ 


Govtp, Associate Justice. — The main question in this case 
is settled by the decision recently made at the Galveston term, 
in the case of Barron v. Thompson. That question is as to 
what diligence was necessary to procure a judgment lien 
under the act of November 9, 1866, entitled “an act to pre- 
vent judgments from becoming dormant, and to create and 
preserve judgment liens.”’ Pasch. Dig., art. 7005, 

The purport of the decision was that, notwithstanding the 
issuance of execution within one year from the time when it 
might have issued, unless due diligence were subsequently 
used to enforce the lien, it is lost; and the failure subsequently 








‘Only such portions of the brief have been noticed as bear on the points 
decided. 
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to sue out executions from year to year was held to be a fail- 
ure to use due diligence, unless there was somethin 
facts of the particular case to take it out of the rule. 

No question coming before the court within the experience 
of the writer has received a more careful consideration. This 
ease, in which it was first presented, has been held up for 
years, and the question was again and again laboriously exam- 
ined in the light of the authorities. In that examination, 
counsel for appellant and appellees have borne their full part, 
aiding the court by able and elaborate briefs and arguments, 
showing a degree of industry and research deserving com- 
mendation. It has so happened that the question has been 
first decided in another case, but the present is the case in 
which it was first presented and mainly considered. 

There is no disposition on the part of any member of the 
court to reopen that question, and unless the bankruptcy of 

the judgment debtor, or the proceedings had by the judgment 
creditor in the bankrupt court, excused the failure to issue 
execution between July 1, 1869, and September 10, 1872, the 
lien of the judgment was lost. 

In our opinion, the bankruptcy of the judgment debtor, 
who had many years before conveyed away whatever interest 
he had in the lot, and whose schedule of assets showed no claim 
whatever thereto, presented no obstacle to the enforcement of 
the judgment lien against one holding the lot subject thereto. 

The jurisdiction of the state courts to enforce liens on prop- 


g in the 


< 


erty in the hands of third parties, notwithstanding proceedings 
in bankruptey against the principal debtor, and notwithstand- 
ing the discharge in bankruptcy of that debtor, has been often 
upheld by this court. Elliott v. Booth, 44 Tex., 180; Boone v. 
Revis, id., 384; Hancock v. Henderson, 45 Tex., 485; Coffee v. 
Boll, 49 Tex., 25; Jackson v. Elliott, id., 62; Spring v. Eise- 
nach, 51 Tex. 434; Doe vw. Childress, 21 Wall., 642. 

The enforcement of the judgment lien by execution from 
the court in which the judgment was rendered, coald in no 
wise have interfered with the jurisdiction of the bankrupt 
court in administering the bankrupt’s estate. 
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But if it were necessary for the judgment creditor to apply 
first to the bankrupt court before suing out execution, the 
delay in resorting to the measure is not sufficiently exensed. 

In our opinion the appellant failed to show a valid judgment 
lien, kept alive by due diligence, and failed to show a title 
superior to that of defendants. Accordingly the judgment is 
affirmed. 

AFFIRMED. 

[Opinion delivered June 21, 1880.] 
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J. W. Ercxs & J. C. Moore vy. A. A. Coreranp. 
(Case No. 881.) 


1. FraupD— FRAUDULENT ASSIGNMENT—Evipence.—In a suit by an 
assignee under deed, for the benefit of creditors, against an attaching 
creditor, the petition set forth the deed of assignment, in which the fol- 
lowing clause was found: ‘*And my said trustee is hereby directed, 
when he shall have realized cash from said assets, in such sums as he may 
deem proper, that he pay out the same pro rata to the said creditors by 
installments or dividends, or he may retain the same until all the assets 
are converted, then pay out the whole, and close up the entire matter at 
once.”’ On general demurrer to the petition, it was insisted that by 
reason of that clause the deed was void for fraud. Held — 

1. The clause in the deed is not of itself necessarily so inconsistent 
with fair dealing and the just rights of creditors, as to have required 
the court to declare the deed null and void. 

2. There was no error in overruling the demurrer and permitting the 
deed to be read in evidence. 

3. The fact that the deed authorized the assignee to sell for cash, or 
on credit, was but a badge of fraud, and did not per se render the deed 
void. 

2. SamE— Evipence. — In such a suit, the contest being virtually an effort 
by one creditor to subject property to his exclusive benefit as against all 
the other creditors, the exclusion of the evidence of the assignee (who 
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asserted no right in himself as against creditors), as to how many of the 
notes and accounts assigned he had collected at the time of trial, was not 
error. 

5. ASSIGNMENT — Lacnes. — A valid assignment for the benefit of creditors 
cannot be rendered invalid by the subsequent neglect of the assignee to 
properly discharge his duties under the assignment. 

4. FRAUDULENT ASSIGNMENT— BADGE OF FRAUD. — A deed of assign- 
ment for the benefit of all the creditors failed to convey all the property of 
the debtor subject to execution. Held — 

1. The failure to convey all the property, conceding the omission to 
be a badge of fraud, was not sufficient to entitle one of the creditors, 
for whose benefit in common with others the assignment was made, 
to have the deed declared absolutely void for his sole benefit. 

5. DistrnauisHep. — This case distinguished from D'Invernoise v. Leavitt, 
23 Barb., 80. 


6. Cases APPROVED. — Wilson v. Forsyth, 24 Barb., approved. 


Arpreat from Smith. Tried below before the Hon. John 
C. Robertson. 

On the 18th of February, 1879, A. A. Copeland, as the as- 
signee of M. C. Chiles, filed a suit in the district court of 
Smith county, Texas, against J. W. Eicks and J.C. Moore, for 
the value of goods to the amount of $1,165, for the interest 
thereon from the 2d day of January, 1879, and for $3,000 
damages. 

In the petition it is alleged that on the 2d day of January, 
1879, M. C. Chiles executed to A. A. Copeland a deed of gen- 
eral assignment for the benefit of his creditors, conveying to 
him all his goods, wares and merchandise in the town of 
Troupe, and worth in that market $1,165; also his books, papers, 
notes and accounts, worth $522; that J. W. Eicks & Co. 
caused to be issued a writ of attachment against M. C. Chiles, 
and procured J. C. Moore, a constable, to levy the same on the 
goods described in the deed of assignment and take possession 
thereof; that they were reasonably worth in market the sum 
of $1,165; that A. A. Copeland, as assignee, is entitled to re- 
cover the market value thereof, and interest thereon at eight 
per cent. per annum from the 2d day of January, 1879; that 
by the wrongful seizure of the goods, and the closing up of the 
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storehouse in which they were kept, A. A. Copeland, as- 
signee, was prevented from collecting the notes and accounts 
conveyed to him by the assignment, most of which were col- 
lectible, and thereby damaged in the sum of $3,000; and that 
he is entitled to recover that amount as damages. The deed 
of assignment was attached to the petition as an exhibit, and 
made a part of it. 

On the 14th of March, 1879, Eicks filed a plea to the juris- 
diction; a motion to quash the service of the citation as to 
himself; and at the same time the defendants, Eicks and Moore, 
filed a general and special exception to the petition and an 
answer to the merits. 

The question rajsed by the general exception to the petition 
was, that the assignee, Copeland, had no right of action 
against Eicks and Moore, because the deed of assignment 
under which he claimed the property attached was void for 
fraud expressed on its face, in that it provided that the as- 
signee should have full power to sell the property attached at 
public or private sale, for cash or on short acceptances; and in 
that it provided that the assignee, “ when he shall have received 
cash from the assets of the assignor in such sums as he may 
deem proper, may pay out the same pro rata to the creditors 
by installments or dividends, or that he may retain the same 
until all the assets are converted, and then pay out the whole 
and close up the entire business at once.” 

Eicks and Moore stated in their answer to the merits, that 
on the day the deed of assignment purports to have been exe- 
cuted, the assignor, M. C. Chiles, was hopelessly and noto- 
riously insolvent, and had been, for several days previous 
thereto, engaged in fraudulently transferring and secreting his 
property, with the intent and for the purpose of hindering, 
delaying and defrauding his creditors; and that the assignee, 
‘ Copeland, who was his clerk during the time, had co-operated 
with him in so doing. 

The court overruled the exceptions of J. W. Eicks and J. 
©. Moore except the special exceptions to that part of the 
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petition in which damages are claimed for and on account of 
the failure of the assignee to collect the notes and accounts 
specified in the assignment by reason of the attachment, and 
the assignee, by his counsel, then renounced his claim of dam- 
ages on that account. 

Verdict and judgment for appellee. 

Chiles and Copeland both testified to the fact that the deed 
was made in good faith. Much testimony was heard strongly 
conflicting in regard to almost every fact. The charge of the 
court is too lengthy for insertion. The followin 
material portion of it: 

* * * Fraud may be inferred from the stipulations of 
the deed itself, or from facts proven outside of the deed itself, 
or from both. If the deed contains any provision expressly 
intended to hinder, delay or defraud creditors, it would be void. 
Or if the facts adduced in evidence outside of the deed, to- 
gether with all the provisions in the deed, satisfy the jury that 
the deed was made with intent to hinder, delay or defrand 
creditors, it would be void. If the terms of the deed itself 
would have the effect to hinder, delay or defraud the creditors 
of M. C. Chiles of or from what they are or may be entitled 
to, and the said Chiles executed the same with intent that it 
should have that effect, it would in law be void, and by it no 
title passed to A. A. Copeland, and he would not be entitled to 
recover in this action. Likewise, if the necessary effect and 
operation of the instrument be to hinder, delay or defraud 
creditors, the legal presumption is that it was made for that 
purpose; as it is a legal principle that every one is presumed 


gis the most 


to intend the results which flow from his voluntary acts; but 
such presumption may be explained by the testimony. The 
effect of said deed upon the creditors of Chiles, and the intent 
with which it was executed, are questions of fact, of which the 
jury are exclusive judges under the evidence. 

“The defendants in their answer allege, in substance, that 
Chiles and Copeland, the plaintiffs in this suit, conceived, con- 
eocted and carried into effect their scheme to hinder, delay 
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and defraud creditors of Chiles; that the same was done in 
bad faith, with said intent, and not in good faith; that all of 
Chiles’ stock of goods was not conveyed by the deed, but 
other and a large amount of goods were sold at various prices, 
and converted into money, and some were concealed and fraud- 
ulently disposed of, and not brought into the assignment. 
These allegations on questions of fact, if proven, constitute 
badges of fraud. * * * You are to give them such 
weight with the other testimony as you in your judgment 
shall determine, on the question of the intent of Chiles to 
hinder, delay or defraud his creditors. If in making the deed 
to Copeland, Chiles intended to hinder, delay or defraud his 
creditors, the deed would be void, notwithstanding Copeland 
was ignorant of such intention, and in no way participated in 
the fraud. 

“Tf you find from the evidence that the motive of Chiles in 
executing the deed was to pay his honest debts, by a general 
and equal distribution of all his property liable for his debts, 
and there is no proof of any concealment of any, or any 
secretly disposed of, covetously and guilefully out of the 
assignment, but the assignment was made in good faith, then, 
although the effect of the assignment may necessarily have 
been to delay the creditors, but not unnecessarily, the deed 
would be valid. On the other hand, if you find from the tes- 
timony that it was the intention of Chiles that the title should 
pass to Copeland for the purposes specitied in the trust, but 
the influencing motive in making the transfer to Copeland 
was to defeat entirely or to hinder and delay the collection of 
the debts held by the creditors of Chiles, it is in law made 
void by reason of the fraudulent intent with which it was exe- 
cuted; and if you find this to be the case, you will find for the 
defendant. * * * Creditors have aright to demand ofa 
trustee, so soon as cash has been realized from a sale of the 
trust property, without hindrance or unnecessary delay, that 
their debts should be paid; and any terms in the deed of trust 
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which vary from the plain, direct and immediate application 
of the effects of the debtor to the payment of his creditors are 
badges of fraud.” * % 


Tignal W. Jones for appellants. 

I. The provision in the deed of assignment that empowers 
the assignee, when he shall have realized cash from the assets 
of the assignor in such sums as he may deem proper, to pay 
out the same pro rata to the creditors by installments or divi- 
dends, or to retain the same until all the assets are converted, 
and then to pay out the whole of the assets, is an expression of 
the fraudulent intent of the grantor, in an deed of assign- 
ment itself, and renders it void as to creditors. Bump on 
Fraudulent Conveyances, 418. “ An assignment will also be 
rendered void by a provision which allows the assignee to 
withhold the division and distribution of the assets for any 
length of time which he, in his discretion, may think proper.” 
D’Invernois v. Leavitt, 23 Barb., 64; Grover v. Wakeman, 11 
Wend., 187. 

II. The right of action in the assignee in this case is depend- 
ent on the validity of the assignment, and if the provision in the 
deed referred to expresses a fraudulent intent in the assignor in 
the execution of the deed, and the deed is thereby rendered void, 
the district court onght to have sustained the general demurrer 
to the petition which raises the question as to the plaintjffs’ 
right of action, and declared the deed void for the fraudulent 
intent expressed on its face. In reference to a general assign- 
ment, it may be safely assumed, as it is believed that the court 
may pass upon its validity and declare it void or inoperative, 
as to creditors, when the fraudulent — is expressed or ad- 
mitted. Baldwin v. Peet, 22 Tex., 720; Bailey v. Mills, 27 
Tex., 484: Vanhook vw. Walton, 28 on, i. 

III. Fraud in a deed is expressed or admitted whenever it 
appears from the entire deed, or some particular provision in 
it, that the necessary effect of the deed is to hinder, delay or 
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defraud creditors; and it is then a question of law to be decided 
by the court. J. Y. I. Scott, Assignee, v. A. N. Alfred, 3 Tex. 
Law Jour., 593; Bump on Fraudulent Conveyances, 70, 71; 
Burrill on Assignments, 3d ed., § 343, p. 476; Scliuman wv. Ped- 
dicord (Court of Appeals of Maryland, 1879), The Reporter, 
vol. 7, p. 563. 

[V. The court erred in overruling defendants’ objection to 
the reading of the deed of assignment in evidence to the jury, 
in that the deed was illegal testimony, because of the pro- 
vision therein which authorized the assignee to sell for cash or 
on short credit, and because of the provision therein in refer- 
ence to the distribution of the assets of the assignor among 
his ereditors, rendering the deed of assignment fraudulent and 
void on its face. Bailey v. Mills, 27 Tex., 434; Vanhook »v. 
Walton, 28 Tex., 59; Peiser v. Peticolas, 50 Tex., 646; Bump 
on Fraud. Conveyances, 70, 71; Burrill on Assignments, 3d 
ed., § 343, p. 746. See, also, Schuman v. Peddicord (Court of 
Appeals of Maryland, 1879), The Reporter, vol. 7, p. 563; 
Bump on Fraud. Conveyances, 418; D’Invernois v. Leavitt, 
23 Barb., 64; Grover v. Wakeman, 11 Wend., 187. 

V. The court erred in refusing to permit defendants to ask 
the plaintiff, A. A. Copeland, to state how many of the notes 
and accounts transferred to him by the assignment he had eol- 
lected up to the date of the trial of the case, in that the 
angwer of witness might have rebutted the explanation of the 
provision in the deed of assignment in reference to the distri- 
bution of the assets of the assignor by the assignee, and might 
have tended to show a fraudulent combination between the 
assignor and assignee to defraud the creditors of the former, by 
its appearing that the assignee had failed to collect the debts 
that were collectible, and would, therefore, have been legal. 
Bump on Fraudulent Conveyances, 363-366; Burrill on As- 
signments, 3d ed., § 351, p. 488. The fourth assignment is 
waive. 

Counsel argued at length the insufficiency of the evidence 
to sustain the judgment. 
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W. S. Herendon for appellee. 

I. The court may pass upon the validity of a deed of assign- 
ment and declare it void or inoperative as to creditors where 
the fraudulent intent is expressed or admitted, or where it con- 
tains a reservation of interest to the assignor inconsistent with 
the object of the conveyance, or where the deed is wanting in 
some essential quality which renders it invalid as a legal con- 
sequence. Baldwin v. Peet, 22 Tex., 716-721; with cases cited; 
Bump on Fraudulent Conveyances, ‘2d ed., 384, 385, and cases 
cited; Burrill on Assignment, 3d ed., 22, 93, note 3, and cases 
cited. 

If. An assignment cannot be defeated by showing that the 
assignee has abused his trust; nor will an assignment be 
affected, if valid in its creation, by subsequent fraudulent or 
illegal acts of the parties to it. The evidence sought to be 
elicited was clearly to prove by the assignee how he had exe- 
cuted the trust, whether vigilantly and faithfully, or negligently. 
See Burrill on Assignments, 2d ed., sec. 351, pp. 487, 488, and 
cases cited. 

III. It is not a badge of fraud for provision to be made in 
the deed of assignment, to authorize the assignee to wait until 
the trust is settled or until money is realized, where there are 
claims not due to be collected by the assignee. Baldwin v. 
Peet, 22 Tex., 720. 

IV. The failure of an assignor to embrace all property sub- 
ject to execution in the deed of assignment, is neither a badge 
of fraud nor fraudulent as against creditors, because it is still 
subject to their debts. The evidence on this point was con- 
flicting and the jury settled it against appellants. Baldwin v. 
Peet, 22 Tex., 716. 

V. The jury are the sole judges of the facts; and where there 
is a conflict of evidence, as there was upon all these points, it 
is the province of the jury to settle the question of facts; when 
settled, it will not be disturbed by this court unless it is clearly 
and manifestly wrong and oppressive. 
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Bonner, Assoctatr J ustice.— The deed of assignment under 
which appellee Copeland, plaintiff below, claimed the property 
in controversy was made part of his petition. 

Appellants Eicks & Co., defendants below, contend that this 
deed was void upon its face by reason of the following clause: 
“And my said trustee is hereby directed, when he shall have 
realized cash from said assets in such sums as he may deem 
proper, that he pay out the same pro rata to the said creditors 
by installments or dividends, or he may retain the same until 
all the assets are converted, then pay out the whole and close 
up the entire matter at once.” 

Appellants assign as error the refusal of the court below, 
under their demurrer, to decide as a question of law that the 
deed was void. The same question was also raised by their 
objection to its introduction in evidence. 

1. It should be borne in mind in the examination of many 
of the decisions from other states upon the question of fraudu- 
lent conveyances, that they were rendered’ in suits in equity, 
in which the whole case, both upon the law and the facts, was 
tried before a chancellor without a jury. 

It has been repeatedly decided by this court, that where a 
debtor, by written instrument, has conveyed or incumbered 
his property, and the same is sought to be avoided by a cred- 
itor because made in fraud of his rights, that if there is appar- 
em upon the faceof the instrument by its express terms, or 
as the indisputable legal presumption therefrom, either such 
actual fraud in fact or such constructive fraud in law as should 
avoid it, then it is the duty of the court to so construe the in- 
strument and declare its legal effect; otherwise it is a question 
of intention to be decided by the jury. Baldwin v. Peet, 22 
Tex., 708; Bailey v. Mills, 27 Tex., 434; Van Hook v. Walton, 
28 Tex., 59; Peiser v. Peticolas, 50 Tex., 638; Crow v. Rt. R. 
Co. Bank, 52 Tex., 362; Scott v. Alford, ante, p. $2. 

We are of opinion that the clause under ccnsideration is not 
of itself necessarily so inconsistent with fair dealing and the 
just rights of creditors as to constitute such fraud per se, as 
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would have authorized the court, as to them, to declare the 
deed null and void; and henee that the court did not err in 
overruling the demurrer to the petition, or in permitting the 
deed to be read in evidence. 

That the assignee had the right to sell for cash or ona 
credit, was but abadge of fraud. Baldwin v. Peet, 22 Tex., 708. 

It might in many cases be both expensive and quite incon- 
venient to require an assignee to distribute among several 
creditors the proceeds of the sales of such articles as are em- 


braced in this assignment, as they might come into his hands 


¢ 
g 
from time to time, and often, when the property would be 
insufficient to pay in full the claims, he could not until ali the 
assets had been converted into money, and the costs and ex- 
penses paid, determine without risk the proper pro rata to 
each creditor. In some cases the assets might readily be con- 
verted into money, and final distribution made at an early 
day; in others it might be necessarily longer delayed. ILence, 
under the circumstances of this particular case, a cound dis- 
cretion might often well be confided to the assignee, either to 
pay in installments or to await until ready for final distribu- 
tion. Although any improper delay on the part of the 
assignee might render him liable in damages, or subject him 
to removal at the suit of the creditors, it would not follow that 
in this possible dereliction of duty the deed itself would be 
void. Burrillon Assignments, § 214. The limitation upon the 


e 


discretion of the assignee in this case is quite different from 
that in D’Invernois v. Leavitt, 23 Barb., 80, relied on by 
counsel for appellants, which gave the assignee the right to 
withhold the distribution, not until the assets were converted 
into money, but for any length of time which he in his discre- 
tion might think proper. This case would also be very differ- 
ent had the property been conveyed to Copeland absolutely, 
ostensibly for his own use and benefit, and he was withhold- 
ing its sale or the collection of the proceeds for the benefit of 
Chiles and in fraud of his creditors. 

As presented, however, Chiles,-so far from being benefited, 
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would be injured by delay upon the part of Copeland, as in 
the meanwhile interest would be running against him, and the 
assets which he had set apart for the payment of his indebted- 
ness be subject to waste. 

2. Under the deed of assignment, the property was conveyed 
by Chiles in trust for his creditors generally, and he parted 
with both the title and control. This, then, is virtually acon- 
test by which one creditor seeks, as against all the other cred- 
itors, to subject the property exclusively to his own benefit, 
and in which the debtor, Chiles, is but incidentally interested. 
Thus considered, the testimony sought to be elicited from the 
assignee, Copeland, as to how many of the notes and accouats 
he had collected to the date of trial, was immaterial to the true 
issue between the real parties, however material it might have 
been had Copeland in his own right fraudulentiy claimed it as 
against the creditors; and hence it was not error to exclude 
this testimony. 

If the assignment for the creditors was valid otherwise, it 
could not have been rendered invalid by the subsequent neg- 
lect of the assignee, Copeland, inconsistent with the proper 
discharge of his duties. Burrill on Assignments, § 351. 

3. The fifth, sixth and seventh assigned errors relate to the 
refusal of the court to give certain special charges asked by 
defendants. 

The third special charge asked, was to the effect that if the 
evidence showed that Chiles had failed to place all his prop- 
erty subject te execution in the deed of assignment, that this 
would render it void as to ereditors. 

If it be conceded that it was a badge of fraud on the part 
of Chiles that his deed of assignment may not have conveyed 
all his property subject to execution, this would not be sufti- 
cient to entitle one of the several creditors for whose general 
benefit the assignment was made, to have it declared absolutely 
void for his sole benefit. Wilson v. Forsyth, 24 Barb., 105; 
Bump on Fraud. Con., 336, 371. 

The remaining property not embraced in the assignment 
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would not be affected by it, and it could still, as was done in 
this case, be levied upon. The court, however, instructed the 
jury that if a portion of the property of Chiles was withheld 
from the assignment, that this was a badge of fraud to be 
considered by them. 

Upon a careful comparison, we are of opinion that the gen- 
eral charge of the court embraced substantially the other 
special charges asked, and that it was not error to refuse to 
repeat them. 

4. Chiles and Copeland both testified to the good faith of 
the transaction, and although there may have been many 
badges of fraud surrounding it, and which, in a contest. be- 
tween the creditor and Copeland in his individual capacity, 
might have resulted in a different verdict, yet, under the 
charge of the court and the conflicting testimony in the case, 
we cannot, by well established rules of practice, say that this 
conflicting testimony so greatly preponderates in favor of ap- 
pellants as to warrant us in deciding that the court erred in 
not granting a new trial. 

AFFIRMED. 

[Opinion delivered October 12, 1880.] 





Henry Giiiem, ror use or Ricnarp Lioyp, v. J. W. Cottier 
AND Moses Ricmarpson. 


(Case No. 916.) 


1. Homesteap — Equiry.— Where land claimed as a homestead is charged 
with equities and incumbrances antedating the purchase, the husband, 
acting in good faith, has the right to adjust such equities and incum- 
brances by substituting for them a new lien on the land. 

2. HomesteEap — Lren.— If the husband seeks to avoid such new lien on 
the ground that the homestead, at the time the new lien was given, was in 
fact free from all previous equities and incumbrances, he should establish 
his equitable defense with reasonable certainty. If limitation against 
the old inctimbrance at the time the new lien was given be relied on, 
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evidence should be produced negativing the exist:nce of any fact that 
could have kept the former incumbrance alive. 

3. Equrry — Lien.— Where one conveys a portion of a tract of land, on the 
whole of which there is a former incumbrance, and afterwards adjusts 
the incumbrance by substituting therefor a new lien on the entire tract, 
his vendee not being a party thereto, satisfaction of the new lien can only 
be enforced as against the vendor. 


Arreat from Smith. Tried below before the Hon. John C. 
Robertson, 
Suit December 16, 1878, by Henry Gillum, for the use of 
Richard Lloyd, on two promissory notes dated November 1, 
1875, given by him in partitioning the Jose Maria league and 
labor of land between himself, Richard Lloyd, Henry Gillum 
and others named in the agreement of partition, and to fore- 
close the vendor's lien arising out of and created by the agree- 
ment of partition on the portion of land partitioned in said 
agreement to J. W. Collier, against the said Collier, as the 
party originating said lien, and against the said Moses Rich- 

. ardson, as a person living on a portion of the land conveyed to 
him by the said Collier in a deed describing it by metes and 
bounds previous to the said contract of partition, alleging that 
the said Richardson had notice of the agreement of partition 
before he paid the purchase money to Collier, and before Col- 
lier had made a conveyance of it to him. 

On the 12th of March, 1879, J. W. Collier answered to the 
merits, and in his answer stated that previous to his agreement 
of partition with plaintiff and others, that the land partitioned 
to him in said agreement was his homestead, and that plaintiff 
had induced him to enter into the contract with him by falsely 
and fraudulently representing that W. W. White, on the 2d of 
May, 1866, had given to plaintiff's use a mortgage upon the 
land prior to the purchase of defendant from White, and that 
the same was a valid and subsisting mortgage at the time of 
the contract between plaintiff and defendant, to wit, on the 
Ist day of November, 1875, when, in fact, the mortgage was 
barred by the statute of limitations, and was not of force; and 
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alleging further, that defendant had no notice of the mortgage 
‘at the time of his purchase from White; that although the 
mortgage was recorded in the office of the county clerk of 
Smith county, the clerk had failed to index it as required by 
law, and that defendant knew nothing of its existence: and 
further, that plaintiff represented to defendant that the mort- 
gage was on the whole of the land, whereas, in fact, it was 
only on one undivided third interest in the land. 

The defendant Richardson also answered, denying the alle- 
gations in plaintiff’s petition, and adopting his co-defendant’s 
answer so far as applicable to his defense, alleging that he pur- 
chased of his co-defendant, Collier, one hundred acres of land, 
a part of the Procella league mentioned in plaintiff ’s petition, 
for $450, took a deed therefor, paid the purchase money, and 
had his deed duly recorded long before the institution of this 
suit; that his co-defendant, J. W. Collier, on the 27th of De- 
cember, 1870, purchased the one hundred acres (sold and con-> 
veyed to defendant by the said Collier and wife afterwards); 
that he had no notice of the mortgage from W. W. White to, 
Richard Lloyd, and that at the time of the contract between 
his co-defendant and plaintiff the mortgage was barred by the 
statute of limitations, and was not of force. — 

On the 3d of April, 1879, plaintiff filed a first supplemental 
petition in response to the answers of the defendant, in which 
he states the facts, claiming that at the time of the contract 
between plaintiff and defendant Collier, that plaintiff had a 
valid and subsisting mortgage given by W. W. White to 
plaintiff’s use (Richard Lloyd), upon the undivided one-third 
interest of W. W. White in the Procella league of land, and 
that this mortgage had been duly recorded, both in Smith and 
Cherokee counties, a part of the land being situated in each 
one of these counties; that defendants had notice of this mort- 
gage at the time of the alleged purchase of Collier from W. W. 
White, at the time of Richardson’s purchase from Collier, and 
at the time of the contract between plaintiff and defendant 
Collier; that at the time of the purchase by Collier from 
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White and by Richardson from Collier, and until the contract 
between plaintiff and defendant Collier, the parties who owned 
the Procella league were tenants in common, whose interests 
were undefined and unascertained; and that by the contract be- 
tween plaintiff and defendant Collier, and the other tenants, 
the respective interests of the tenants in common were, for the 
first time, defined and designated; that in the partition and 
division among them, defendant Collier, in order to get the 
land that he lived on, a part of which he had sold to Richard- 
son, and to make up the difference in value between said land 
and that partitioned to plaintiff, gave to plaintiff the notes 
sued on and a lien upon the land, as well as that which he had 
sold to Richardson as that which he still retained. 

On the 17th of April, 1879, defendant J. W. Collier filed 
a first supplemental answer, in which he answered that the 
land was his homestead at the time of the contract between 
plaintiff and defendant. 

On the 17th of April, 1879, Moses Richardson filed an ex- 
ception and answer to plaintiff's first supplemental petition, in 
which it is stated that the supplemental petition does not 
show that by the contract between his co-defendant, Collier, 
and plaintiff, a lien was created upon the land; but that if it 
does, it cannot affect defendant, because no vendor’s lien, in 
fact, ever existed against the land, and he was a prior pur- 
chaser from Collier, and the contract between plaintiff and 
defendant Collier was without his knowledge and consent, and 
did not create any lien on the land purchased by him from 
Collier. 

The plaintiff read in evidence the original mortgage from 
W.W. White to Richard Lloyd, made part of his supplemental 
petition, dated the 2d day of May, 1866. This instrument was 
duly acknowledged on the 2d day of May, 1866, by W. W. White 
and Richard Lloyd, and filed for record in the county clerk’s 
office of Smith county, Texas, February 19, 1867, and recorded 
in book of deeds, according to the certificate of the clerk, and 
filed for record in the county clerk’s office of Cherokee county, 
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Texas, on the 11th day of March, 1867, in book of deeds for 
that county. The deed from Collier to Moses Richardson, con- 
veying one hundred acres by metes and bounds, was executed 
on the 20th of September, 1871. 

The agreement between Lloyd and Gillum, of the one part, 
and J. W. Collier and a number of other parties, of the other 
part, dated November 2, 1875, recites the mortgage executed 
by White on the 2d of May, 1866, the fact that the debt it 
was given to secure was unpaid, and that Collier and the others 
bought with notice of that fact, that Collier claims 193 acres 
of the land. It recites the execution of two notes sued on, 
executed by Collier November 1, 1875, and declares a lien on 
the land for their payment. 

Judgment was rendered in favor of plaintiff against J. W. 
Collier for the amount of the notes sued on and interest and 
costs of suit as between plaintiff and Collier; that plaintiff take 
nothing as to his alleged lien against Collier, as to which Col- 
lier go hence without day; that plaintiff take nothing as to 
the defendant Moses Richardson, and that he recover of 
plaintiff all costs incurred by him. ; 


Tignal W. Jones for appellant. 

I. The mortgage executed by W. W. White to Richard 
Lloyd, on the 2d day of May, 1866, on his undivided one- 
third interest in the Jose Maria Procella league and labor of 
land, is shown by the allegation in the petition; that the notes 
for the security of which it was executed were, in January, 
1874, presented to and accepted by the administrator of W. 
W. White (he having died and administration having been 
opened on his estate in Smith county, Texas, in 1873), and 
approved by the clerk of the district court of Smith county, 
by which they became judgments. At the date of the mort- 
gage, 2d day of May, 1866, the statute of limitations was in a 
state of suspension, and continued so to the 30th of March, 
1870. Constitution of the State of Texas, art. 12, sec. 43; 
Andrus v. Randon, 34 Tex., 536. Where a debt is not barred, 
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the mortgage given to secure it is not barred. Perkins ». 
Sterne, 22 Tex., 561. 

If. The mortgage given by W. W. White to Richard Lloyd, 
though the statutory period may have run at the date of the 
agreement of partition, to wit, the 2d of November, 1875, be- 
cause it had run as to the notes secured by it, it was still a 
valid and subsisting lien on the land, and could only have been 
defeated by W. W. White, or tne administrator of his estate, 
pleading it, the right to avail one’s self of the bar of the statute 
being a personal privilege, and being considered as waived un- 
less pleaded. Pasch. Dig., art. 4629; R.S., art. 3220; Angell on 
Lim., sees. 285, 286. Under the issues presented by the plead- 
ings and the law applicable to the case, the evidence clearly 
shows that, by the contract of partition between Richard Lloyd, 
Henry Gillum, defendant J. W. Collier, and the other persons 
named in the agreement of partition (which was entered into on 
the 2d of November, 1875), the plaintiff had a lien, whether 
the vendor’s lien or lien by contract is immaterial, on the land 
partitioned to J. W. Collier, unless the said Collier was in- 
duced to enter into said contract by the fraudulent representa- 
tions of Henry Gillum as to the fact that the mortgage from 
W. W. White to Richard Llovd on the undivided third in- 
terest of W. W. White in the Jose Maria Procella league and 
labor of land was, at the time of the contract of partition, a valid 
and subsisting lien; or unless the portion of said land claimed 
by J. W. Collier under his purchase and conveyance from W. 
W. White was, at the time of said contract of partition, his 
homestead, unincumbered; or unless the conveyance of a part 
of the undivided interest of said Collier in said land to Moses 
Richardson, by metes and bounds, prior to said agreement of 
partition, made it impossible for the said Collier, without the 
co-operation of said Richardson and his wife (the said Rich- 
ardson claiming it as his homestead), to ineumber it with a 
lien in making partition of the land held by the tenants in 
common. Tenants in common may make partition among 
themselves by agreement in writing. Tloxie v. Clay, 20 Tex., 


> 
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582; Stewart v. Baker, 17 Tex., 417; 1 Washburn on Real 
Property, 685. 


W. S. Herendon and C. G. White for appellees. 

I. The pleadings show that suit was not brought cn the 
mortgage of 1866, but on the agreement entered into by Col- 
lier on November 2, 1875, when defendant Richardson had 
purchased and had already been in possession of the land for 
four years efter he had made his purchase. Defendants be- 
lieve it is only necessary to eall the attention of the court to 
this, without producing authorities on the proposition that 
Richardson cannot be made liable. 

If. The consideration moving defendant Collier and others 
to enter into the agreement of November 2, 1875, was to sat- 
isfy whatever claim plaintiff might have by reason of the 
mortgage of May, 1866, which plaintiff represented to be valid 
at said date (November 2, 1875), and it was all the claim 
plaintiff had on said Jand. Plaintiff’s cause of action was 
founded solely on the writings drawn up on said date, and if 
any lien existed it was by virtue of said agreement, and could 
not exist by operation of law. A vendor’s lien exists only by 
operation of law. See Wynn ». Flanagan, 25 Tex., 781; Brown 
v. Christie, 35 Tex., 690; 1 Jones on Mortgages, sees. 207, 
225. In order to establish a vendor’s lien, there must be 
proof that the debt was incurred for the purchase money of 
the identical land on which the lien is sought to be enforced. 
Harris v. Crittenden, 25 Tex., 327. A recital in the note that 
the same is for purchase money may be controverted. Swain 
v. Cato, 34 Tex., 398; Davenport v. Chilton, 25 Tex., 519; 
Wynn ». Flanagan, id., 778. The creditor by taking any other 
lien waives the vendor’s lien, and must rely solely on the last 
lien taken. Wasson v. Davis, 34 Tex., 167; McDonough ». 
Cross, 40 Tex., 251. 

III. The defendant Collier could not thus ineumber his 
homestead without the consent of his wife, and therefore the 
pretended lien was invalid and was so held by the court. The 
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defendants contend that if any error was made it was in favor 
of the plaintiff, because judgment should have been rendered 
absolutely for defendants, as there was no consideration for 
the promise of Collier on November 2, 1785, and the promise 
was a nudum pactum. 


Goutp, Associate Justice.— The evidence was insufficient 
to establish that the instruments sued on were procured by 
fraud, and must have been so held by the court in giving 
judgment against Collier on the notes. The court, however, 
refused to enforce the lien c!aimed by plaintiffs, and evidently 
that refusal as to the land held by Collier was based on his 


claim that the land, at the time he executed the notes and 


contract sued on, was the homestead of himself, wife and 
family; the conclusion being, that it was at that time beyond 
Collier’s power to incumber the place. Now, if the homestead 
right attached to land “charged with preceding equities and 
incumbrances,” the husband, acting in good faith, had the 
right to adjust those equities and incumbrances, and in their 


adjustment to substitute for them a new lien. Clements v. 


Lacy, 51 Tex., 160, and eases there cited. Where, therefore, 
the husband seeks to avoid such new lien, as having been 
given on a homestead which was in fact free from all previous 
equities or incumbrances, and which he could not incumber, 
he should be required to establish his equitable defense with 
reasonable certainty. Ilaving, as we have seen, failed in his 


defense that the notes and contract were procured by fraud, 


Collier occupied the position of denying his own authority to 
ereate the lien which he had attempted to give, and it devolved 
on him to establish affirmatively that the mortgage admitted 
in his contract to have been then existing was in truth barred 
by limitation, and that his title to his homestead was so far 
complete in equity as to make it immaterial whether the other 
joint owners of the league ratified it or not. 

We think that merely showing the date of the notes and 
mortgage given by White, and the date of White’s death, was 
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notenough. Some further evidence should have been adduced 
tending to negative the existence of any fact keeping the debt 
and mortgage alive. As it appeared that Collier’s title to his 
homestead was derived from White, who was himself but a 
tenant in common with others, and that White’s deed to him 
undertook to convey specific land by metes and bounds, it cer- 
tainly did not appear, in the absence of evidence showing the 
circumstances fully, that equity would, in the partition of the 
land, allot him the part which he had improved. It does not 
appear that this could be done with due regard to the rights 
of others. The adjustment by which the other joint owners 
agreed to partition to him the part on which he had fixed his 
homestead, is not shown to have been unnecessary or unrea- 
sonable. 

Our conclusion in this branch of the ease is, that under the 
evidence the court should have given judgment enforcing the 
lien claimed against Collier on the land held by him at the 
date of the contract sued on, being the land deeded to him by 
White, less that deeded by him to Richardson. 

Our opinion is that the judgment as to Richardson is cor- 
rect. Collier could not, after conveying land to Richardson, 
create thereon a lien binding Richardson. Richardson’s title 
was not a perfect legal title; but, such as it was, it was beyond 
Collier’s power to incumber it. 

The judgment as to appellee Richardson is affirmed, and the 
judgment as to Collier is reformed and rendered in this court 
in accordance with the opinion. 


RerorMepD AND RENDERED. 


[Opinion delivered October 19, 1880.] 
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Fannie Savace v. Ext Farrman. 
(Case No. 944.) 

1. Jupement — Lien — VENDOR AND VENDEE.— A pluintiff who, at execu- 
tion sale under judgment foreclosing a lien reserved in a deed made by him 
to the defendant, in a proceeding to which a subsequent vendee in pos- 
session was not a party, may, after bidding off the land and crediting the 
amount of his bid on the execution, have the sale set aside, in a subsequent 
proceeding against both parties, the credit on the execution cancelled, and 
the property subjected by decree to sale to satisfy the lien. No objection 
to the second proceeding was urged by the defendant in the original suit. 

2. JupemMent — Same.— The legal effect of both proceedings is a personal 
judgment against the original vendee for the debt, and a deeree against 
him and his vendee, subjecting the land to the satisfaction of the lien. 


Arrrat from Anderson. Tried below before the Hon. 
Peyton F. Edwards. 

Suit brought March 21, 1879, by appellee, as plaintiff in the 
district court, against the appellant and W. P. Savage, to fore- 
close a lien on a tract of land conveyed by W. 8S. Coker and 
others to W. P. Savage, and conveyed by him to his wife, the 
appellant. The lien was retained in the deed from Coker to 
Savage, and referred to in the deed from Savage to his wife, 
and also retained in a promissory note executed by W. P. Sav- 
age to W. S. Coker, bearing the same date with the deed, and 
given for the balance of the purchase money due from W. P. 
Savage to W. S. Coker, and transferred by Coker to the appel- 
lee, Eli Fairman. 

Prior to the institution of this suit, the appellee, as plaintiff, 
brought suit on the note above mentioned and to enforce the 
lien on the land, against W. P. Savage, the maker of the note, 
as defendant, numbered 3159 on the docket, and tiled Novem- 
ber 26, 1878. At the following term of the court, and on the 
13th of December, 1878, judgment was rendered for the plaint- 
iff for the balance due on the note, and enforcing the lien on 
the land for payment. The land was sold by the sheriff by 
virtue of the order of sale, and purchased by appellee, the 
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amount of his bid being entered as a credit on the order of 
sale, and the sheriff made him a deed on Mareh 5, 1879. 

These matters were set out in the present suit (referred to 
as numbered 3169 on the docket), and in addition it was 
charged that the appellant Fannie Savage was a subsequent 
purchaser with notice of the lien, and that the purchase money 
was unpaid, and that she was not a party to the former suit 
and foreclosure of Fairman against W. P. Savage, with a 
prayer to vacate the sheriff's sale and cancel the credit entered 
on the order of sale, and for a resale of the property in pay- 
ment of the purchase money, and for general relief. 

The defendant Fannie Savage alone appeared; she answered 
by general and special exception. 1. The generaldenial. 2. A 
plea in bar by way of confession and avoidance. 3. A claim 
of homestead and purchase from W. P. Savage and plea of 
estoppel. 4. A special answer alleging an alteration in the 
note. A loan of $400 by Fairman to W. P. Savage. A mort- 
gage from Savage and wife to Fairman on the land to secure 
the loan. Payment to Coker. A repetition of homestead and 
claim of separate property. An alleged fraudulent agreement 
between Fairman and W. P. Savage to deliver the note sued 
on to Fairman for suit, and to foreclose the lien after it had 
been paid off. 5. A repetition of the conveyance from W. P. 
Savage to Fannie Savage, and the consideration and induce- 
ment for it, and denying notice of the lien, with a prayer for 
the cancellation of the note to Coker, and to be quieted in her 
title; or, if the lien should be enforced, that the lots not em- 
bracing the homestead of two hundred acres be first sold. 

The court gave judgment for appellee as plaintiff, vacating 
the sheriff’s sale and cancelling the entry of the credit on the 
order of sule, the plaintiff’s bid, and decreeing a resale of the 
land as prayed for in the petition. The defendant Fannie Say- 
age made a motion for a new trial, which being overruled, she 
gave notice of appeal, assigned errors, ete. 

The evidence was quite voluminous, and issues ably dis- 
cussed, which in view of the opinion are omitted. 
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Greenwood & Gooch for appellant. 

I. Where a party, at his own execution sale, bids off the 
property, and credits his judgment to the amount of his bid, 
and accepts a deed to the property from the sheriff, he is 
bound by his purchase, unless he can show by an original 
proceeding in equity, in the nature of a supplemental bill to 
review and reopen the record in the case in which his execu- 
tion issued, that he was induced to purchase at his own execu- 
tion sale by mistake, accident or fraud. See Freeman on 
Executions, see. 310; Freeman on Judgments, sees. 102, 104, 
a. and b., 486, 487; Story’s Equity Pleading, sees. 350-354. 

II. That there can be but one final judgment at law or de- 
eree in equity in each case; and when a final judgment at law 
or decree in equity has once been entered of record in a ease, 
it must stand as the final judgment at law or decree in equity 
in the particular case until it is vacated, modified or set aside 
by an appeal or writ of error, or by some kind of appropriate 
original proceeding instituted for that purpose in the particu- 
lar case, reopening the case. Entering additional judgment 
entries in a collateral proceeding is not such a proceeding. 
Teas v MeDonald, 13 Tex., 356; Brown v. Lane, 19 Tex., 205. 


Lt. A. Reeves for appellee.— The purchase by the judgment 
ereditor in this case did not operate a satisfaction of the lien, 
and such ereditor may have the sale vacated and the entry of 
his bid on the order of sale cancelled, and, by a suit against 
the subsequent purchaser from the vendee, have the property 
resold. Townsend v. Smith, 20 Tex., 465, 470; Pitman v. Henry, 
50 Tex., 364; Carter v. Attoway, 46 Tex., 108; Wright v. 
Wooters, 46 Tex., 383; Peters v. Clements, 46 Tex., 124, 125; 
Hall vw. Hall, 11 Tex., 547; Rorer on Jud. Sales, sees. 382, 394; 


Freeman on Ex., see. 352; Lansing v. Quackenbush, 5 Cow. 
38; Adams, ete, v. Parmeter, id., 280; Baker v. Ramey, 27 


Tex., 59; Rorer on Jud. Sales, sees. 872, 880, 905. 


9 


Bonner, Assocrare Justice. — At the sale of the land under 
the first judgment, in which appellee Fairman was plaintiff 
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and W. P. Savage was defendant, Fairman was the purchaser, 
and the amount of his bid was credited upon the execution. 

That the title he may have acquired under this sale was so 
clouded by the claim of Fannie Savage as to have greatly im- 
paired if not entirely defeated it, was sufficient, at least when - 
W. P. Savage does not complain, to have warranted the inter- 
position of the court to have the sale set aside, and the credit 
on the execution cancelled. 

W. P. Savage does not appeal, and the case as between the 
parties now before the court, is, in effect, a supplemental pro- 
czeding to subject the claim of Fannie Savage to the superior 
lien of Fairman. 

She purchased with full notice of this lien, she does not 
offer to discharge it, and does not show any substantial legal 
or equitable reason why the same should not be enforced 
against her. 

The two judgments as to the demand against W. P. Savage 
are virtually one and the same, and the legal effect of the 
whole proceeding is that a personal judgment has been ren- 
dered against W. P. Savage for the amount, principal and 
interest, of the note executed by him to W. 8. Coker, and a 
decree against both him and Fannie Savage, subjecting the 
land for which note was given to the lien for the purchase 
money. 


AFFIRMED. 
[Opinion delivered October 19, 1880.] 
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W. L. & Mary T. Epwarps v. Mary FE. Diswvuxes. 
(Case No. 809.) 


1. Deep — Detivery.— The delivery of a deed properly executed by the 
husband and wife. and acknowledged by them in accordance with the 
statute, when the delivery is made by the husband, will pass the wife's 
title. though the delivery may have been made in violation of instruc- 
tions from the wife, if the grantee had no notice of the instructions; 
aliter, if the grantee has notice that the delivery is unauthorized. 


- 
w 


2. Fraup — Evipence — HusBanpD AND wiFE.— There is no rule of Jaw 
which forbids the wife, in support of her rights against a third party, 
from testifying as to the fraudulent acts of her husband. 

. Practice.— See statement for a case in which the husband was not a 
necessary party, and in which the dismissal of the suit as to him did not 
operate a discontinuance. 


we) 


Apprat from Anderson. Tried below before the Hon. R. 
S. Walker. 

Suit by Mary E. Dismukes, wife of George Dismukes, 
alleging that her husband refused to join her, brought October 
13, 1877, against the appellant and her husband, in trespass to 
try title, to recover one thousand eight hundred and ninety-one 
acres of the Barnett league, and six hundred and six acres of 
the Adams league, claiming it as separate property. Prayer 
was made to cancel a pretended deed from appellee and her 
husband to appellant Mary T. Edwards, without date, but 
acknowledged December 23, 1874, and filed for record August 
31, 1875. She alleged its procurement under fraudulent acts 
of W. L. Edwards, acting for himself and wife; that it was 
never delivered, and that its execution was only part of an 
arrangement to settle a law suit, the.settlement of which was 
abandoned. 

Answer, 1. General denial. 2. That the deed was given 
in settlement of certain matters in controversy pending in the 
district court of Anderson county at the time of its execution, 
and that the agreement was, substantially, that W. L. Edwards, 
as administrator of C. L. Kimbrough, former husband of 
Mary T. Edwards, was to take judgment in the district court 
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against appellee for $5,000, and that in consideration of the 
$5,000, and a further sum of $1,000, one-half of which was to 
be paid in cash, and which was paid, and the remaining $500 


Pa] 


was to be paid when appellee and her husband complied with 
the contract alleged to have been made, to the effect that they 
should procure letters of guardianship of minor heirs of the 
estate of G. G. Kimbrough, or make them parties to the suit, 
and withdraw all answers and defenses, and allow W. L. 
Edwards, administrator, to take judgment against her and 
them for $5,000; and that appellee, intending to defraud 
appellant Mary T. Edwards, refused to apply for letters of 
guardianshi}), or to withdraw her pleadings, or to allow appellee, 
W. L. Edwards to take judgment for said $5,000. That it 
was continued a long time to enable.appellee tocomply. Ap- 
pellants alleged that they had always been, and were still, will- 
ing to comply with their promise to pay the $500, or whatever 
sum might be due in settlement of the matters in controversy. 

Verdict and judgment for plaintiff. 

On the 29th of May, A. D. 1874, W. L. Edwards, as ad- 
ministrator of the estate of C. L. Kimbrough (late husband 
of the other appellant), brought suit against Mary E. Dis- 
mukes, her husband, pro forma, her children by Geo. D. 
Kimbrough, and Bowen and Higginbotham, securities on Geo. 
D. Kimbrough’s bond, as late administrator of C. L. Kim- 
brough’s estate, and alleged that Geo. D. Kimbrough, as ad- 
ministrator, converted to his own use property of Kimbrough’s 
estate, worth about $12,060. In the same year the defendants 
in that suit filed a general denial and an answer, showing that 
G. D. Kimbrough, as administrator, had accounted for all the 
property which came to his hands; that the two hundred acres 
of land, for the rents of which he was charged, were set aside 
to the widow, one of the appellants, and that he had paid 
claims against the estate, aggregating a larger amount than the 
money with which he was properly chargeable, and that C. L. 
Kimbrough’s estate was indebted to Geo. D. Kimbrongh’s 
estate. 
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Messrs. Reagan, Greenwood & Gooch were the attorneys of 
Mrs. Dismukes in the case of Edwards, administrator, against 
Mrs. Dismukes and others, and appellants and their attorneys 
were aware of this fact. 

The land was claimed by Edwards, administrator in that 
suit, to be the community property of Mrs. Dismukes and 
her former husband, and claimed by her to be her separate 
property. 

This land was worth about 86,000, unineumbered. In 
December, 1874, or January, 1875, Messrs. Dismukes and 
Edwards went to R. McClure, Edwards’ attorney, to have him 
draw up a deed and terms of a compromise of that suit. 
McClure drew up the deed sought to be cancelled in the pres- 
ent suit, and an agreement that Edwards, administrator, should 
take judgment eg iinst them for $5,000, and other relief prayed 
for, a part of which was that the land should be sold to pay 
the judgment, ete. McClure suggested that Dismukes should 
show these instruments to appellants’ attorneys. Dismukes 
said that it made no difference to him-whether he saw them or 
not; that he and his wife wanted to close up the suit and be 
done with it. 

Messrs. Edwards and Dismukes after this suggestion took the 
deed and went away. Neither the deed nor agreement was 
shown to appellants’ attorneys, nor were they consulted with 
or advised of the pending negotiation. This deed recited that 
the consideration was $5,000 cash in hand paid; $5,000 was 
also the amount which Messrs. Dismukes and Edwards desired 
that appellant and her children should have judgment against 
them for. No mention was made in the deed of the extra 
$1,000, nor any explanation to appellee about the same was 
provided for between Dismukes and Edwards. 

Of this extra $1,000, $500 was paid in an individual note 
which Mr. Dismukes owed Mr. Edwards, for $242, bearing 
interest at three per cent. per month, and the difference paid 
in money, the amount not being shown. MeClure said that this 
payment was made either before or after Mr. Dismukes went 
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to Grayson county with the deed and agreement for appellee’s 
signature; and Edwards says that it was after he came back 
with the deed signed but without the agreement. The other 
$500 of the $1,000 was to be paid when appellant’s children ° 
by her former husband had guardians appointed for them in 
the person of Geo. W. Dismukes, who would agree to abandon 
their interest in the land, if any they had, and who would 
consent that a judgment should be taken against them for 
$5,000. Mr. Dismukes, in pursuance to this arrangement, took 
the deed and agreement drawn up by Edwards’ attorney, and 
started to Grayson county to get appellee’s consent and signa- 
ture to the deed. Mr. Dismukes returned in a few weeks with 
the deed signed by his wife, but not with an agreement so 
signed. 

Edwards did not show that he inquired of Dismukes .why 
the one was signed without the other, or whether his wife had 
consented to the arrangement, or to have made any other 
inquiry. McClure said that he thought the agreement was 
signed by Mr. Dismukes for himself and wife, and that the- 
agreement taken by Dismukes to Grayson county was a copy 
of one which he thought was signed by Dismukes for himself 
and wife before he started, and he earried it to show what Mr. 
Dismukes proposed to do. Mr. Edwards received the deed in 
January, 1875. Afterwards, on February 19, 1875, McClure, 
Edwards’ attorney, wrote another agreement in like purport 
with the first, and sent it to G. W. Dismukes to be signed by 
him and his wife, which was never signed. After other cor- 
respondence on the part of Edwards and his attorney to Mr. 
Dismukes, Edwards filed the deed for record in Anderson 
county, August 31, 1875. No agreement signed by any one 
was ever filed in the suit. In 1875, Edwards told one Morris 
that he didn’t know whether Dismukes and wife would carry 
out the arrangement for settlement, but that he was safe, any- 
way, for the money he had loaned Dismukes, because Mr. 
Dismukes had turned over to him his ( Morris’) note for $400 
for the rent of 1875, payable to Mrs. Dismukes. 
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Mrs. Dismukes never received any consideration for the 
deed. The testimony indicates that she never authorized its 
delivery to Edwards by Dismukes, and only authorized it to 
be handed to her attorneys, who were representing her and her 
children. She did not sign the agreement brought to her by 
Dismukes, nor the one sent in the letter by McClure. 


I?. A. Reeves for appellants. 

I. The court erred in permitting the plaintiff to prove 
declarations and conversations between herself and her hus- 
band as to the delivery by her to her husband of the deed 
executed by her and her husband to the defendant Mary T. 
Edwards, for the land in controversy in this suit, and to prove 
what instructions she gave her husband about delivering said 
deed to her attorneys at Palestine, without showing that Ed- 
wards and wife had notice of the same, or were privy thereto, 
as shown by defendants’ bilf of exceptions. Shelly v. Burtis, 
18 Tex., 650; Flanagan v. Oberthier, Tex. Law Jour., vol. 2, 
No. 70, p. 313; Pool v. Chase, 46 Tex., 207; Williams <«. 
Pounds, 48 Tex., 141; Gee v. Scott, id., 510; Lucas v. Brooks, 
18 Wall., 453. 

II. The court erred in permitting the plaintiff to testify 
before the jury under what propositions she acted in signing 
the deed -from herself and husband to Mary T. Edwards, and 
in stating the conversations between herself and her husband, 
and what her husband told her about said propositions, and 
what she told him, and to prove that her husband had com- 
mitted a fraud upon her about the deed and compromise with 
Edwards and wife; it not being shown that Edwards and wife 
had notice or were privy thereto. Authorities above referred to. 

{Counsel argued at length the alleged error in refusing the 
instructions referred to in the opinion. | 


Greenwood & Gooch for appellee. 
I. In this case it was shown that Edwards, acting for him- 


self and wife, had notice, or the means of notice, of the want 
39 
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of Dismukes’ power to settle the suit and deliver the deed, 
and was connected with and participated in the effort and 
arrangement to defraud Mrs. Dismukes out of the land in 
controversy. 

Il. Whatever is notice enough to excite the attention of a 
man of ordinary prudence, and call for further inquiry, is, in 
equity, notice of all facts to the knowledge of which an in- 
quiry suggested by such notice, and prosecuted with due and 
reasonable diligence, would have led. Kerr on Frand and 
Mistake, 236 and 316. 

III. Notice to an agent or attorney is notice to the princi- 
pal. Id., 258. 

IV. Gross inadequacy of price is a presumption of fraud. 
Id., 186. 

V. In the absenee of inquiry which ought to have been 
made, the court will assume that the person from whom it 
should have been made would have done what it was his duty 
todo. Id., 238. 

VI. One who intentionally misrepresents a material fact, or 
produces a false impression in order to mislead or obtain an 
undue advantage, commits a manifest fraud. Story’s Kq., see. 
192. 

VII. It is a rule that all the material facts must be known 
to both parties to render an agreement fair, and any material 
misrepresentation or concealment, in cases where the parties 
have not equal access to the means of information, will vitiate 
and avoid acontract. 2 Kent's Com., 482,491; 7 Wend., 380; 
4+ Tex., 79. 

VIII. A deposit of a deed with a third person, to be deliv- 
ered upon the happening of an event in the future, does not 
take effect until such event has happened, nor perhaps until 
the delivery after that time. Campbell v. Thomas, St. Lonis 
Central Law Journal, Nov. 16, 1877, p. 429. 

IX. All transactions in which the assent of the wife is 
obtained to the disposition of her property, will be scrutinized 
by the courts with a zealous vigilance, and her rights will he 
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protected against undue influence of either force, fraud or 
mistake. Sampson v. Williamson, 6 Tex., 102. 

X. Where a negotiation is pending for a compromise of a 
suit, and some of its terms are partly executed, and the ar- 
‘angement is abandoned by both parties, even where there is 
no fraud, it will not be enforced. 


Govutp, Associate JupGr.— 1. Appellants’ second and fifth 
assignments of error assume that there was no evidence of 
notice to them that the husband of appellee was, under her 
instructions to him, without authority to deliver to them the 
deed which he and she had executed, and which she had sepa- 
rately acknowledged and entrusted to him. If, however, we 
look beyond the bill of exceptions to the charge of the court, 
we find instructions to the jury, that the delivery of the deed 
by the husband would pass the title to appellants, notwith- 
standing it was made in violation of his instructions, if the 
appellants had no notice of such instructions. Looking to the 
evidence and considering the terms of the alleged compromise, 
even as stated by appellants, we are of opinion that there was 
evidence tending to charge appellants with notice that the 
delivery of the deed was premature and unauthorized, and that 
it cannot be said that there was no evidence of notice of the 
instructions. 

Although the bill of exceptions might well have explained 
that the court admitted evidence of the instructions, because 
there was evidence of notice, that fact amply appears from the 
record, and must be considered a sufficient justification of the 
ruling complained of. 

If Edwards and wife received the deed, although privily ac- 
knowledged by Mrs. Dismukes, having notice that its delivery 
was unauthorized, it does not seems to be denied by appellants 
that the fact, if established by competent evidence, would enti- 
tle Mrs. Dismukes to relief. They object, however, that Mrs. 
Dismukes was not competent to testify as to what instructions 
she gave her husband, or as to a fraud practiced on her by 
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her husband. We remark that the husband was not a party 
to the suit at the trial; that the communication from the wife 
to the husband does not appear to have been of a confiden- 
tial nature; and that we know of no rule of law which forbids 
the wife, in support of her rights against a third party, from 
testifying as to fraudulent acts of her husband. 

2. The charge asked and refused on the subject of notice 
had been substantially given, and the refusal to repeat it was 
not error. 

3. Dismukes, the husband, having refused to join in the suit, 
was not a necessary party, and the dismissal of the suit as to 
him did not operate a discontinuance. McIntyre v. Chap- 
pell, 2 Tex., 378. 

The judgment is aftirmed. 

[Opinion delivered November 25, 1879.] 


OPINION ON REHEARING. 


Referring to the opinion originally delivered in this case, it 
is not proposed to add to it otherwise than by a very brief 
explanation. 

The material issue of fact on the trial was whether the deed 
was delivered by authority of Mrs. Dismukes; and, if not, 
whether the cireumstances authorized the defendants to receive 
the deed, believing that the husband was empowered to deliver 
it,or whether they had notice that its delivery was unanthor- 
ized. 

The testimony of Mrs. Dismukes, that she instructed her 
husband to deliver the deed to her attorneys was admissible 
as amounting to a denial that she assented to its delivery to 
the defendants, with a fact added explaining to whom and for 
what purpose it was to be delivered. If, under the circuin- 
stances, Edwards and wife had notice that the delivery of the 
deed to them was unauthorized, that was equivalent to notice 
of the purport of Mrs. Dismukes’ instructions to her husband. 
We are still of the opinion that there was evidence sufficient 
to support a verdict charging defendants with notice of the 
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husband’s want of authority to deliver the deed, and sufficient 
to justify the action of the court in admitting her to testify 
as to her instructions. This disposes of the ground of error 
most strongly urged by counsel. 

We remark that the record shows that Mrs. Dismukes re- 
garded the suit against her as one to be compromised, and exe- 
cuted the deed in the expectation that it would be used in 
such a compromise. Whilst this fact might give rise to a sur- 
mise or suspicion that the suit against her was based on a just 
claim, it is certainly not of itself sufficient to establish that 
fact, nor is there any evidence in the record enabling us to see 
that the claim was just. We have disposed of the case on the 
legal questions presented; and, whilst the’ possibility that the 
result may be a hardship may have had its influence in lead- 
ing us to grant a rehearing and have the case argued a second 
time, we have arrived at the conclusion that there is no valid 
reason why the judgment should be reversed. Accordingly, 
the judgment is affirmed. 

AFFIRMED. 

[Opinion delivered October 19, 1880. ] 





J. H. Barre v. B. F. Cu anpuer er An. 
(Case No. 939.) 


1. Saertrr — Levy. — While it is not the duty of counsei for a plaintiff in 
execution to point out property for a sheriff to levy upon, yet, if he be ap- 
plied to by the sheriff to indicate property from which to satisfy the exe- 
cution, and withholds from the officer knowledge in his possession, which 
would enable him to make a levy, that fact would exonerate the officer 
from liability. 

2. Evipence. —Ina proceeding against a sheriff for failing to levy an execu- 
tion which came to his hands in November, the tax rolls showing that 
the defendant in execution rendered no property for taxes on the first day 
of the preceding January, would be inadmissible in evidence. 

3. Same — Evipence.— In such a proceeding the declarations of the defend- 
ant in execution, made after the return of execution, to the effect that 
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he had no property liable to levy while the execution was in the officer's 
hands, is irrelevant and inadmissible to prove that fact. : 

4. Evipence — Practice. — When evidence is offered which is not admissi- 
ble for the general purposes of the trial, and exception is made to it on 
such ground, if the exception be overruled on the ground that such testi- 
mony is admissible for a special purpose and to a limited extent, the 
record should show that it was admitted only to the extent and for the 
purpose for which it is legitimately admissible. 


Apprat from Cherokee. Tried below before the Ion. Pey- 
ton I. Edwards. 
The character of the case is apparent from the opinion. 


Edwin W. Bush for appellant. 

I. It is error in the court to refuse to charge, at request of 
counsel, that it is no part of the duty of counsel for plaintiff, 
in execution to point out property for a sheriff to levy upon, 
and if he does so, the sheriff only adopts it as his own act. 
But if the plaintiff or counsel withhold knowledge from the 
sheriff, it will exonerate the sheriff. Pasch. Dig., art. 3775; 
t. S., arts. 2287, 2288; Sayles’ Practice, sec. 38. 

II. The tax rolls are not competent evidence to rebut the 
statement of a witness as to the amount of property he owned 
on a given date or year. 


M. Priest, M. J. Whitman and LP. IT. Gwinn for appellees. 


Moore, Cuter Justice.— Most of the grounds relied upon 
for the reversal of this judgment are not warranted by the 
record, or are so obviously unfounded that we need not consider 
or pass upon them. We will therefore confine ourselves in 
the disposal of this appeal to the questions presented which 
are warranted by the record, and which must control our 
judgment. 

1. The court below was asked by appellant to instruct the 
jury, “that it is no part of the duty of counsel for plaintiff in 
execution to point ont property for a sheriff to levy upon, and 
if he does so, the sheriff only adopts it as his own act. But if 
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the plaintiff or counsel withhold knowledge from the sheriff, 
it will exonerate the sheriff.’ This charge, however, the court 
declined to give. As appellee introduced evidence showing that 
he requested appellant’s attorney to point out property upon 
which he should make a levy, and no property was pointed out 
by the attorney in pursuance of his request, we must infer 
that the failure of the attorney to comply with such request 
was one of the grounds relied upon by appellee for his defense 
before the jury. This being the case, the jury should have 
been instructed in regard to the law applicable to such an 
issue. The court may have supposed that this had been done 
in its general charge, and possibly the duty and liability of the 
sheriff under the circumstances indicated in the instruction 
asked may be correctly inferred from the charge. But cer- 
tainly it cannot be said that it so clearly and definitely pre- 
sented it as to warrant refusal of the instruction asked for by 
appellant. 

2. The gravamen of this motion is the failure of appellee to 
levy an execution which came to his hands in November, 1878. 
To rebut testimony tending to prove that the defendant in exe- 
cution was in possession of property subject to levy at the 
time the execution was placed in appellee’s hands, the court 
admittéd, over the objection of appellant, the tax rolls for the 
year 1878, which showed that the defendant in execution did 
not render for taxation in said year 1878, property of the char- 
_ acter and description of that which the testimony in behalf of 
appellant tended to prove he owned in November of said 
year, when the execution came to the hands of appellee. This 
ruling, we think, is clearly erroneous. The tax rolls embrace 
only the property owned by the tax-payer on the first day of 
January of the year for which it was made; and certainly the 
fact that the defendant in execution did not own, on the first 
day of January, specific property, would not tend to prove 
that he did not own such in the following November. 

3. The statements made by defendant in execution to ap- 
pellee, after the return of the execution, which appellee was 
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permitted by the court to give in evidence, were subject to 
objection as hearsay, and were certainly inadmissible, unless 
for the purpose of impeaching the veracity of the defendant 
in execution, who had been previously examined as a witness 
in behalf of appellant. But it does not appear in the bill of 
exceptions that this was the object or purpose of its introduc- 
tion. It seems to have been offered as pertinent evidence to 
the matters at issue between the parties. The objection that 
declarations or statements of the defendant in execution, after 
the return of the execution, that he had no property liable to 
levy while the execution was in the officer’s hands, is assuredly 
irrelevant and inadmissible to prove that he had not such 
property. Where evidence is offered which is not admissible 
for the general purposes of the trial, and exception is made to 
it on such ground, if overruled because such testimony is 
admissible for a special purpose or to a limited extent, the 
record should show that it was admitted only to the extent and 
for the purpose for which it is legitimately admissible. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered October 23, 1880.] 





CuristrANA Urquuart vy. W. B. Womack. 
(Case No. 952.) 


1. MARRIED WOMAN — ACKNOWLEDGMENT — Practick. — A married 
woman intervening in a suit between her husband and another, asserted 
homestead rights in the land in controversy. She admitted in her plead- 
ing the execution of a deed from herself and husband, under which another 
asserted title to the land, but set up matters in avoidance. 

2. No objection was made on the trial below to the deed from the husband 
and wife on account of any defect in the certificate of acknowledgment. 
On appeal, it was urged for the first time that the certificate failed to state 
that ‘* she wished not to retract it."’ Held, 

1. The issues presented were not such as to require the introduction 
of the deed on the trial below. 
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2. Married women, when admitted to litigate in their own right, are 
presumed to have capacity ‘‘ to conduct the litigation as shall be most 
conducive to their own advantage.” 

9 ™7| . . -p 

3. The objection to the certificate of acknowledgment came too late 
when urged on appeal for the first time. 


Error from Marion. Tried below before the Hon. B. T. 


Estes. 
IH, McKay for plaintiff in error. 


No briefs for defendant in error have been received by the 
reporter. 


Govrp, AssocratEe Justice.— Womack sued J. M. Urquhart 
in trespass to try title, claiming the premises sued for under 
a deed from Urquhart and wife, Christiana, executed February 
29, 1876, making the deed an exhibit to his petition. J. M. 
Urquhart pleaded general demurrer, general denial, and plea of 
not guilty. Christiana Urquhart, the wife, by leave of court 
intervened, and in her plea, after alleging that the land had 
been and was the homestead of herself and husband, stated 
“that she did, on the 29th day of February, A. D. 1876, exe- 
cute a deed absolute on its face, conveying said land and 
homestead to the plaintiff, W. B. Womack, jointly with her 
husband,” but claiming that whilst it purported to be an abso- 
lute conveyance, it was in truth and fact only a mortgage; and 
claiming further that she was induced to sign the deed by the 
fraudulent procurement of her husband and the plaintiff. 

On these pleadings and issues, the case was heard by the 
court without a jury, the result being a judgment for plaintiff 
Womack for the land against defendant J. M. Urquhart and 
against the intervenor, Christiana Urquhart, and as against J. 
M. Urquhart for damages and costs. The defendant and in- 
tervenor united in a motion for new trial, and upon that 
motion being overruled, both gave notice of appeal. The 
appeal, however, was prosecuted by J. M. Urquhart alone, and 
at the last term of this court the judgment was affirmed as to 
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him. Afterwards the intervenor Christiana sued out a writ 
of error, and we are now called on to re-examine the case on 
errors assigned by her. 

In so far as the errors assigned relate to the findings of the 
court on questions of fact, we see no reason to think that the 
court committed any error. The principal issue of fact, 
whether the deed was not in truth a mortgage, was passed 
upon by this court on the former appeal. 

But it is urged that the certificate of acknowledgment of 
Mrs. Urquhart to the deed of February 29, 1876, is defective 
in that it fails to state that she wished not to retract it; and 
hence it is claimed that the court erred in admitting the deed 
in evidence, and that the judgment was not authorized by the 
evidence. 

We find nowhere in the record anything to indicate that 
this objection to the deed was in any manner made or cailed to 
the attention of the court at any stage of the case. On the 
other hand, we have seen that the intervenor, in her plea filed 
by leave of court, expressly admitted the execution of the 
deed, setting up matter in avoidance, on which she rested her 
ease. The issues presented by her were not such as required 
the plaintiff to produce the deed in evidence, or to establish 
her privy acknowledgment. 

Married women, who are admitted to litigate in their own - 
right, are presumed to have the capacity “to conduct the liti- 
gation as shall be most conducive to their own advantage.” 
Cayce v. Powell, 20 Tex., 771; Baxter v. Dear, 24 Tex., 21; 
Laird v. Thomas, 22 Tex., 281; Webb v. Mallard, 27 Tex., 
85. The issues presented by the plaintiff in error were not 
such as entitle her to have this court pass upon the question 
of the sufficiency of the certificate to her separate acknowledg- 
ment. 

AFFIRMED. 

[Opinion delivered November 3, 1880.] 
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Texas Lanp Company v. T. J. Turan. 
(Case No. 946.) 


1. INTERVENTION — ForcIBLE ENTRY AND DETAINER.— The policy of the 
law being to confine the inqu‘ry, in proceedings in forcible entry and 
detainer, to the question of the right of possession only, a third party, 
who, in such a proceeding before a magistrate claims possession by virtue 
of his super-or title, cannot intervene, since the magistrate cannot try the 
question of title. 

2. Forc:BLE ENTRY AND DETAINER.—In such a proceeding, a tenant 
holding over may, however, defend his possession by showing that after 
lease he purchased the landlord's title at execution sale, and he may 
lawfully attorn to a third party, who, after the date of his lease, had thus 
purchased. 

3. Same.— A third party thus purchasing title may, by injunction, stay pro- 
ceedings by the original landiord, who is insolvent, against the tenant, 
until the question of title can be determined. 

4, JuDGMENT— STATUTS CONSTRUED.— lhe statute of forcible entry and 
detainer, which make the decision of the county court on appeal or certio- 
rari final, was intended as the rule between the original parties only. 

5. Practice —Ixgunction.— When, on motion, an injunction which issued 
to stay proceedings before a magistrate in forcible entry and detainer, 
issued on a petition which contained the allegations of a petition in tres- 
pass to try title, is dissolved, it is error to dismiss the pet:tion, but the 
same should be continued over for a hearing on the merits. 


Arprat from Wood. Tried below before the Hon. John C. 
Xobertson. 

Suit by the Texas Land Company against T. J. Tuarman to 
quiet title, and for possession of a house and lot described in 
plaintiff's petition, and to enjoin and restrain T. J. Turman 
and Dallas Lankford, a justice of the peace, from issuing or 
having issuel any writ of restitution for the premises under 
a judgment before him, rendered on the 18th day of February, 
1879, in favor of Turman and against Catharine Wilson. 
Plaintiff alleged that on the 19th day of November, 1875, 
Isaac H. Stauffer, Chas. McCready and Benj. F. Espleman, 
surviving partners of Stauffer, Kent & Co., recovered a judg- 
ment in the cireuit court of the United States for the western 
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district of Texas, against T. J. Turman, for the sum of 
$1,155.96 and costs; that execution issued upon that judgment, 
and the property in controversy was sold thereunder; that T. 
G. Good and W. H. Marcum became the purchasers January 
1, 1878; that on the 9th day of January, 1879, plaintiff pur- 
chased an undivided half of the property from W. H. Mar- 
cum; that at the time plaintiff purchased the property, one 
Catharine Wilson was in possession of the same as a tenant 
of T. J. Turman; that she then and there acknowledged ten- 
aney under plaintiff and paid rents to him for the property;. 
that on the 29th day of January, 1879, T. J. Turman brought 
suit of forcible detainer against C. Wilson for the property, 
and on the 19th day of February, 1879, recovered judgment. 
Plaintiff alleged that T. J. Turman was wholly insolvent and 
asked for injunction. 

Defendant denied the allegations in the petition by sworn 
answer, pleaded a discharge in bankruptey, and made a motion 
to dissolve the injunction and dismiss the petition. The court 
sustained the motion and dismissed the petition, from which 
plaintiff appealed. 


Hart & Buchanan for appellant. 

I. The court shouid have held the plaintiff's petition over 
for final hearing on the merits. The petition discloses a good 
cause of action and sets forth facts sufficient to authorize the 
issuance of the writ of injunction. See Andrews v. Richard- 
son, 21 Tex., 288-207. 

II. A tenant may attorn to, and accept as his landlord, a 
purchaser under judgment and execution against his original 
landlord. See same authority, p. 297, and Camby v. Stanfield, 
10 Tex., 546. 

III. A purchaser under judgment and execution sale may 
sue and enjoin the judgment debtor from recovering posses- 
sion of the premises from the tenant, where the tenant attorns 
to the purchaser and the purchaser alleges insolvency of the 
judgment debtor. 
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W. S. Herndon for appellee. 

I. The court did not err in dissolving the injunction, because 
the district court had no jurisdiction of the subject matter in 
controversy in the suit; the matters complained of were only 
cognizable by appeal or certiorari in the county court and not 
in the district court. R.S., arts. 2443, 2455, 2458-9, 2460- 
62. See Acts of the Legislature, 1876, ch. 103, p. 163, sec. 21. 

II. Injunction would not lie to restrain the justice of the 
peace from issuing the writ of restitution in favor of appellee 
against Catharine Wilson under said judgment, from which 
judgment no appeal or certiorari had been taken, because said 
justice had exclusive jurisdiction of the matter in controversy. 
(Authorities same as above.) 

III. The answer of appellee under oath to every material 
allegation in appellant’s petition, and to every equity set up 
in the petition, and upon which, in part, the motion to dismiss 
the petition was made, reached the whole case as presented by 
appellant; and upon dissolution of the injunction, there was no 
vause of action remaining to the appellant’s pleadings. 

IV. The plea of appellee setting up his final discharge in 
bankruptey, dated May 24, 1880, relating back to the 7th of 
July, 1876, prior to the date of the issuance of the execution 
under which said premises were sold, January 1, 1878, and 
discharging the judgment under which the said execution was 
issued, it being a provable debt and actually proven against 
appellee in bankruptcy, was a complete bar to the recovery of 
appellant if his cause of action had really been, a trespass to 
try title instead of a suit for possession and injunction. 
Bump., 9th ed., p. 684, sec. 5105, and cases cited; p. 686, see. 
5106; p. T34, see. 5119. 

3onnER, Associate Justice. — We are met on the threshold 
of this case with a preliminary question, which though under 
the conclusion to which we have arrived may not be abso- 
Intely necessary to the final disposition of the case, yet is so 


’ 
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intimately connected with it, that, if passed over in silence, 
might indirectiy misrepresent the views of some of the mem- 
bers of the court. This question is, the right of the Texas 
Land Company to an injunction to restrain the proceedings of 
the justice of the peace in the forcible detainer suit. 

It has been the evident and wise policy of our general legis- 
lation, in proceedings in forcible entry and detainer, to confine 
the question to the right of possession only, and to have this 
determined as speedily as possible. Hence it would follow, 
that a third person who claims to have the right of possession 
by virtue of superiority of title, cannot intervene in such suits, 
as the justice of the peace cannot try the question of superior- 
ity of title, if indeed such court from its limited powers could 
permit an intervention by a third party in any event. War- 
ren v. Kelly, 17 Tex., 552. 

The practical effect, however, of Camby v. Stanfield is to 
permit a tenant holding over to defend his possession by 
showing that subsequent to the lease he purchased his land- 
lord’s title under execution sale, and thus indirectly, in such 
case, to raise the question of title. 10 Tex., 546. 

Subsequent decisions of this court have recognized this 
doctrine, and it has further been held, that the tenant in- pos- 
session may lawfully attorn to a third party who had pur- 
chased at execution sale the title of the landlord. Andrews 
v. Richardson, 21 Tex., 297; Gallagher v. Bennett, 38 -Tex., 
295. 

Under the authority of the principles announced in these 
decisions, if the Texas Land Company purchased the title of 
Turman to the rented premises under execution against him 
pending the lease to Wilson, it is not perceived why the com- 
pany, particularly if they could not intervene in the suit of 
forcible detainer, should not, by injunction in the district court, 
stay the proceedings before the justice of the peace until the 
question of title could be determined; it having been alleged 
that Turman was insolvent and could not respond in damages. 











1880. | ‘Texas Lanp Company v. TurRMAN. 622 





Opinion of the court. 





If this were not permitted, Turman would, under color of 
law, take possession of the land from Wilson, who had already 
attorned to the Texas Land Company, and thereby change his 
attitude in suit of trespass to try title, from that of plaintiff, 
upon whom would be the burden of proof, to the negative 
position of defendant. 

It is believed that the provisions of the statute of forcible 
entry and detainer, making the decision of the county court on 
appeal or certiorari from the judgment of the justice of the 
peace, final and conclusive (Laws 15th Leg., 163; R.S., art. 2461), 
was intended as the rule between the immediate parties only. 
The case of Chadoin v. Magee, 20 Tex., 476, in which the 
injunction was dissolved, was between such parties. 

Upon the authority of the cases first above cited, it is the 
opinion of a majority of the court that the injunction properly 
issued under the facts and circumstances of the present case. 
This is also in accord with the general policy of our practice, 
to avoid a multiplicity of suits. 

We are all agreed, however, that, upon the sworn answer of 
the defendant Turman, the injunction was properly dissolved. 

The only remaining question is this: Did the court err in 
dismissing the case upon the dissolution of the injunction, and 
in not retaining it for final hearing upon the merits. 

Upon this question also we all agree. 

The petition, independently of the relief sought by the in- 
junction, contained substantially the allegations of one in tres- 
pass to try title. Dangerfield v. Pascha!, 20 Tex., 552; Bridges 
». Cundiff, 45 Tex., 440; Grimes v. Ilobson, 46 Tex., 416; 
Titus v. Johnson, 50 Tex., 224. 

In such ease, if an injunction has been obtained, and is on 
motion dissolved, it is error thereupon to dismiss the petition, 
but it should be continued over for hearing on the merits; and 
in this particular differs from the dissolution of an injunction 
restraining the collection of money, in which case, unless the 
petition is asked to be thus continued over, it will be dis- 
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missed. Burnley v. Cook, 13 Tex., 591; Dearborn v. Phillips, 
21 Tex., 451; Fioyd v. Turner, 23 Tex., 294. 

For the error in dismissing the petition, the jud 
reversed and cause remanded. 


ginent is 


< 


ReversED AND REMANDED. 

[Opinion delivered November 4, 1880. ] 

SEPARATE OPINION OF JUSTICE GOULD. 

I concur in the judgment, but not in the views, expressed 
in the opinion on the subject of the right of appellant to an 
injunction. 

The summary proceeding of forcible entry and detainer is 
designed to afford a speedy remedy for the recovery of posses- 
sion, not to every person legally entitled to possession, but to 
those only who have been deprived thereof, in one of the ways 
specified in the statute. Cooper v. Marchbanks, 22 Tex., 1. 

Formerly the action of the justice’s court in such cases was 
subject to revision, on certiorari, in the district court; but 
now the statute allows an appeal to the county court, and ex- 
pressly provides that the judgment of that tribunal shall be 
“conclusive of the litigation.” Rev. Code, art. 2461; Acts of 
15th Leg., p. 163, see. 21. 

The district court is now without jurisdiction to try such 
actions, or to in any way revise the proceedings of those 
courts exclusively entrusted with the administration of this 
summary remedy. Blythe v. Deaton, 48 Tex., 198; Harde- 
man v. Morgan, id., 103. 

Evidently, under the law in foree when Andrews v. Rich- 
ardson (21 Tex., 287) was decided, the district court might 
have properly interfered by injunction, and yet new, under 
the same state of facts, might properly decline to interfere. 

If the title of the landlord, after he leases to a tenant, passes 
to a third party by transfer or by operation of law, and the 
tenant voluntarily attorns to that party, then, in case of action 
of forcible entry and detainer by the original landlord against 











1880. ] Texas Lanp Company v. TurMan. 625 





Opinion of the court. 





the tenant, the latter may defend under the rights of his new 
landlord, who has acquired all the possessory rights of the 
original Jandlord. Tilghman & West v. Little, 13 Ill, 241; 
Hillman v. Fogg et al., 99 Mass., 11; Andrews v. Richardson, 
21 Tex., 287; Camby v. Stanfield, 10 Tex., 546. 

For the purpose of determining the right to possession and 
to the summary remedy, the justice’s court is competent to 
examine the facts by reason of which the tenant claims that 
he, or his new landlord, had become substituted to the posses- 
sory rights of his original landlord. 10 Tex., supra. But if 
the tenant fail in establishing his defense, whether his failure 
be caused by the refusal of the justice’s court to hear and 
examine it, or by the fact that the court, after hearing, decides 
against him, neither he nor any other party to the suit can 
remove the litigation to the district court. See Smith v. Ryan, 
20 Tex., 661; Chadoin ». Magee, 20 Tex., 476. 

Surely the landlerd has no better right than the tenant to 
take the case to the district court by injunction. Through the 
tenant (22 Tex., 661, supra), and possibly if the tenant do 
not act in concert with him, then by intervention, he may 
assert whatever rights he has under the statute. If he have 
no rights which can be asserted in the summary proceeding, 
then, like-others who may be true owners and entitled to the 
possession, but who are not of the class specified by the statute, 
he is simply remitted to the ordinary remedy by action of 
trespass to try title. 

If the district court may on such grounds enjoin the judg- 
ment of the justice’s or county court, the object of the law is 
liable to be defeated. The cases cited in the opinion illustrate 
how valueless this summary remedy becomes when transferred 
to the district court, and united, as attempted in this case, with 
an action of trespass to try title. Chadoin v. Magee, 20 Tex., 
476; Andrews v. Richardson, 21 Tex., 287. The practical result 
will be, that in many instances the action will travel through 
four courts, the justice’s, county, district and supreme. 

Believing the question to be one of importance, I have 
thought proper to express my views in this way. 
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B. H. Cannon v. W. Bourwe tt. 
(Case No. 969.) 

1. DEED — Power OF ATTORNEY — MArriED woman.—A deed purport- 
ing to convey the separate property of a married woman, and which is 
signed by her alone, is invalid, though it be shown that she acted with 
her husband’s consent; and a deed executed under a power of attorney, 
made by her alone, conveys no title. 

2. PowER OF ATTORNEY FROM MARRIED WOMAN TO HER HUSBAND.— It 
would be a departure from the policy of the law wholly unauthorized 
by anything in the statute, to allow the husband, by means simply of a 
general power of attorney from the wife, to dispose of her separate prop- 
erty at his will. 


Appreat from Hunt. Tried below before the Hen. Green 
J. Clark. 

A number of propositions were argued by counsel not nec- 
essary in view of the opinion to notice, nor would a full state- 
ment of the case make the opinion clearer. 


Jones & Lewis for appellant.— We believe that if a mar- 
ried woman jointly with her husband may give a power to 
convey her separate estate, that she may likewise, in the same 
manner, give her husband, who under the statute has the sole 
management and control of it, power to convey. Under our 
system in regard to the separate property of the wife, she is 
generally treated as a feme sole, the privy acknowledgment 
being for her protection. Her estate with us is not like an 
equitable separate estate for the wife in England, but it is 
created by our constitution and laws. There the very object 
of their creation was to prevent the husband from controlling 
and managing it; whereas our laws make the husband the sole 
manager of the wife’s separate estate. Magee v. White, 23 
Tex., 180. 

This power of attorney made by the wife to her husband 
was privily acknowledged by her in the statutory mode; her 
husband accepted the power, conveyed the land under it in 
her lifetime, and we believe it was a valid conveyance. Pat- 
ton v. King, 26 Tex., 686. 
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Poage & Mathews for appellee— The court below com- 
mitted no error in sustaining these objections and excluding 
the power of attorney. Pasch. Dig., art. 1003; Dow v. Gool 
& Carry Silver Mining Co., 31 Cal., 629; Reagan, Adm’r, ». 
Holliman, 34 Tex., 404; see, also, note in 2 Kent, 139; Cart- 
wright v. Hollis and wife, 5 Tex., 152; Hollis and wife v. 


Franeois & Border, id., 195. 


Govtp, Associate Jusrick.— Appellant’s title to the land 
sued for depended on the validity of a power of attorney, exe- 
euted and privily acknowledged by Mary C. Fisher, in October, 
1856, authorizing her husband, George Fisher, to sell and con- 
vey, for her benefit, the land now in controversy, being her 
separate property, and upon a conveyance of said land by 
George Fisher, acting for himself, and for his wife under said 
power of attorney, made February 5, 185s. 

The district court held these instruments insufficient to 
divest the wife’s title; and in our opinion the court did not err 
in so ruling. 

A deed, or power of attorney, signed by the wife alone, is 
not such an instrument as the statute makes effective to pass 
her estate. The decisions under similar statutes have been 
uniform in holding the separate conveyance of the wife invalid, 
notwithstanding it may have been clearly shown that she acted 
with her husband’s assent. Trimmer v. Heagy, 16 Pa. St., 
484; Sexton v. Pickering, 3 Rand., 468; Baxter v. Bodkin, 25 
Ind., 172; Fowler v. Shearer, 7 Mass., 14; Whitaker v. Blair, 
3. J.J. Marshall, 236; 1 Bishop on Law of Married Women, 
sec. 593, and authorities cited in note 1. 

So, whilst the husband and wife may, by executing and ac- 
knowledging the instrument in the mode prescribed for convey- 
ances, empower an agent to convey her separate estate (Patton 
assented to by the husband, will be ineffectual if made by the 
wife alone. The statute does not attempt to provide for either 
conveyances or powers of attorney from the wife to the hus- 


v. King, 26 Tex., 686), the power of attorney, although clearly 
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band, and we think it would be a departure from the policy 
of the law, wholly unauthorized by anything in the statute, to 
allow the husband, by means simply of a general power of 
attorney from the wife, to dispose of her separate estate at his 
will. 
AFFIRMED. 
[Opinion delivered November 16, 1880.] 





N. H. Barnes er av. v. Joun T. Wurre. 
(Case No. 958.) 


1. HomesTEAD —Forcep sate. — No forced sale of the homestead can be 
made, since the adoption of the constitution of 1876, for work done and 
material furnished in constructing improvements on it, unless the contract 
therefor is in writing, and the consent of the wife given thereto, under 
the same formalities required in making a conveyance of the homestead. 

2. DESIGNATION OF HOMESTEAD. —The ordinary mode of designating a 
homestead is by.occupancy. The necessity of legisiation on this cubject 
suggested. 

3. HomesteapD.—To impress the character of a homestead upon property 
where there has been no previous occupancy, there should at least be a 
present bona fide intention to dedicate it as a heme, coupled with such 
acts of preparation and subsequent early use as a homestead as would 
reasonably amount to notice of dedication, and thus prevent that from 
being used as an instrument of fraud which was designed as a shield of 
protection. 


Error from Rusk. Tried below before the Hon. A. J. 
Booty. 

Suit by plaintiff to subject a house and lots named in the 
petition to the payment for material sold to defendant in error 
to be used in the construction of the house, and which were so 
used. The lots were bare of any improvements. The defend- 
ant and his family were boarding out, and the material was so 
furnished after the commencement of the improvements, and 
before the defendant oceupied the house as his home. Other 
facts appear in the opinion. 
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Jas. HT. Turner, Geo. H. Gould and W. W. Morris for 
plaintiff in error. 

I. This proceeding is had under the act of the 17th of No- 
vember, 1871 (2 Pasch. Dig., art. 7112), entitled “ An act to 
provide for and regulate mechanics’, contractors’, builders’ and 
other liens in the state of Texas.” The statement shows that 
the terms of the statute were strictly complied with, and the 
question here is, whether the property here sought to be con- 
demned was legally a homestead as against the material for 
construction at the time it was furnished by plaintiff? The 
improvement was not a homestead wntil actually occupied as 
such by defendant and his family, coupled with the intent to 
remain. Franklin v. Coffee, 18 Tex., 416; Tnompson on HI. & 
E., sees. 309, 244 and 245; Gee vw. Miller, 11 Allen, 67; Gee 
v. Kingsbury, 13 Tex., 71; Tadlock v. Eccles, 20 Tex., 782; 3 
Tex., 683; Iken & Co. v. Olinick, 42 Tex., 196. 

II. A mechanic, or one furnishing material of construction, 
cannot be deprived of his lien under the statute by a manifest 
intention to oceupy after the proposed mansion has been com- 
pleted as a homestead. Ile is protected by the statute and 
his contract under it. Pope v. Graham «& Co., 44 Tex., 198; 
Mabry v. Harrison, 44 Tex., 292; Thompson on IH. & E., see. 
317. 

III. Under the contract in this ease, it would be against 
common honesty to permit the defendant White to enjoy prop- 
erty constructed with the means of plaintiff in error. The 
statute should receive a liberal construction to uphold the de- 
mands of obvious justice. Defendant White must do equity by 
paying the plaintiff's demand here sued for, before he ean claim 
the exemption he here seeks. Property may be claimed as a 
homestead, “ provided, that the same shall be used for the pur- 
poses of a home,” ete. Constitution of State of Texas, art. 16, 
sec. 51; R.S., art. 2336; Thompson cen H. & E., see. 372. 


Jones & Wynne for appellee. 


Bonner, Assoctate Justice.— This suit was instituted in 
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the district court of Rusk county, to recover an open account 
for $118.09 for certain sash, doors and other materials fur- 
nished by plaintiff Barnes to defendant White, on December 
28, 1877, to aid in the construction of a dwelling house; and 
also to enforce the lien for the materials furnished. 

On January 28, 1878, Barnes, to fix and secure this lien, 
eaused a sworn bill of particulars, with description of the 
property, to be filed in the office of the clerk of the county 
court of Rusk county, and a copy to be served on White. 

Among other defenses, White pleaded that the property for 
which the material was furnished was then and still is the 
homestead of himself and family, and that there was no suf- 
ficient contract entered into to subject the same to the lien 
sought to be enforced. 

Judgment was rendered for defendant White. 

Section 50, article XVI, Constitution of 1876, prohibits the 
forced sale of the homestead for work and material used in 
constructing improvements thereon, unless the contract there- 
for is in writing and the consent of the wife given in the same 
manner as is required in making sale and conveyance of the 
homestead —that is, by privy examination taken before the 
proper officer under the statute in such cases made and pro- 
vided. This was not attempted to be done; and it having been 
proven that White had a family consisting of a wife and child, 
the only other question in the case is this: Was the property, 
at the time when the material was furnished, the homestead 
of White? 

The legislation of some states of the Union has wisely re- 
quired that the dedication of land for a newly acquired home- 
stead shall be by public record notice. 

Chapter 2, title 39, p. 342, R. S., requires such public ree- 
ord designation in case of excess of homestead over two hun- 
dred acres, and it is respectfully suggested that additional leg- 
islation, extending it to other cases, would be very beneficial. 

Such law would, in many eases, prevent frand, injustice and 
litigation, and would probably have prevented this lawsuit. 
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The ordinary mode of designating a homestead, with us, is 
by occupancy. 

This court has in some instances impressed the character of 
homestead upon property intended as such, but which at the 
time had not been actually occupied as a homestead. 

Actual occupancy, with such intention, is notice that the 
property has been thus dedicated. 

Where there has not been a previous actual occupancy, there 
should be at least a present Jona jide intention to thus dedi- 
cate the property, coupled with such acts of preparation and 
subsequent early use as a homestead as would reasonably 
amount to this notice, and thus prevent that from being used 
as an instrument of frand which was designed as a shield of 


— 


protection, 

As said by Chief Justice Hemphill in Franklin v. Coffee, 18 
Tex., 417, “there must be a preparation to improve, and this 
must be of such character and to such an extent as to mani- 
fest beyond doubt the intention to complete the improve- 
ments and reside upon the place as a home.” 

In the present case, the plaintiff himself testified that he 
furnished the material to defendant, “to be used upon his resi- 
dence which he was then building upon the lots described in 
the petition.” 

Defendant White, introduced by plaintiff, testified substan- 
tially, that he had been improving the place for a residence 
for himself and family, consisting of a wife and child, fora 
month or two before he purchased the material; that he had 
no other homestead, and that he moved into the house as soon 
as he could make it habitable. 

Under the evidence, applied to the law as heretofore decided 
by this court, and to the provisions of the Constitution of 1876, 
the plaintiff did not havea lien on the property; and as with- 
out the lien the district court did not have jurisdiction of the 
amount, it being under $500, the judgment is aflirmed. 

AFFIRMED. 

[Opinion delivered November 23, 1880. ] 


. 
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Hiram W. Moss y. Henry Berry er At. 
(Case No. 982.) 

1. Lacnes.— Laches by the owner of the legal title in failing to sue and pay 
taxes will not defeat his action against a trespasser, where there has not 
been actual adverse possession for a sufficient time to support the plea of 
limitation. 

2. Ratrrication.— The doctrine that one whose land has been conveyed by 
the unauthorized act of an agent, and who might by reasonable diligence 
have known of the sale, claim and possession under it, will be presumed 
from his silence after a long period of years to have ratified the sale, has 
application only where the owner asserts a mere equitable right, but has 
no application when, in trespass to try title, the owner relies on his legal 
title. 

Apreat from Rusk. Tried below before the Hon. A. J. 

* Booty. 

Suit in trespass to try title. A statement of the evidence 
which was held insufficient to warrant the verdict and judg- 
ment in this case would not make more clear the legal princi- 
ples announced, and the conclusion necessary to sustain the 
judgment, which the evidence failed to establish, is apparent 
from the opinion itself. Appellee claimed under one Pearce, 
acting as agent, but without authority to convey title. 


N. J. Bagley and Wynne for appellant. 


James IT. Jones for appellee.— If appellant knew, or might 
have known by reasonable diligence, that Pearce had sold his 
land as his agent, and the purchaser had taken possession 
under appellant’s deed, made by Pearce, as his agent, and that 
appellant acquiesced in the sale for twenty-two years, appel- 
lant, in law, ratified the act of his agent. Connolly e al. . 
Hammond eé a/., 51 Tex., 635, and authorities referred to in 
it; Bremond v. McLean, 45 Tex., 18, 19; Smith v. Talbot, 18 
Tex., 784, 785; Carlisle v. Hart, 27 Tex., 350; Law wv. Cross, 


1 Black’s U. S. R., 594. 


Goutp, Assocrare Justice..— We are of opinion that the 
evidence shows that Pearce, in selling the land, acted under 
the power of attorney which has twice been before this court 
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and been held insufficient. Berry v. Harnage, 39 Tex., 638, and 
43 Tex., 567. The evidence of Moss is, that he gave Pearce 
no power other than by that instrnment, and it does not appear 
that Pearce assumed to have, or was supposed to have, any 
power other than under it. We think that the evidence 
negatives the existence of any other power of attorney, and 
we think, further, that it was insufficient to show a ratification 
of the sale. 

Counsel for appellee have not sought to support the verdict 
on the ground that the jury, not crediting Moss’ testimony, 
believed that he knew of the sale, and was silent because he 
was satisfied with it, or thought it authorized by the power of 
attorney. The testimony of Moss has not been assailed in this 
court, and, so far as we can see, was not assailed on the trial. 

The proposition submitted by counsel is, that by reasonable 
diligence he might have known of the sale by Pearce as his 
agent, and of the possession taken and claim asserted under 
that sale, and that his silence for twenty-two years amounted 
in law to a ratification. The cases cited in support of this 
proposition are none of them similar to this. They are mostly 
vases where a sale, voidable on equitable grounds (as where a 
trustee, to sell, becomes also indirectly the purchaser), has been 
regarded as ratified, because of laches in asserting it. Moss, 
in this ease, seeks to recover the land sued for as the owner of the 
legal title. The defendant seeks to defeat the recovery by reason 
of a sale unauthorized and invalid, unless on equitable grounds. 
Moss is precluded from denying that he has acquiesced in and 
ratified it. The proposition that Moss must be held to have 
known what, by reasonable diligence, he might have known, 
might be sound, if Moss were asserting a mere equitable right, 
but is unsound when applied to this case, in which he does not 
appeal to equity, but relies on his legal rights. 

Laches of the owner of the legal title in suing and paying 
taxes will not defeat his action, where there has not been 
actual adverse possession for a sufficient time to support the 
plea of limitation. Williams v. Conger, 49 Tex., 602. 
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The neglect of Moss may have been proper for the consid- 
eration of tho jury, as tending to show acquiescence, but, being 
unsupported by other evidence, and acquiescence and even 
knowledge having been denied by Moss, testifying as a wit- 
ness, we are of opinion that the evidence was insufficient to 
support a finding of ratification. 

We are further of opinion that the evidence fails to show 
cultivation, use or enjoyment of the land for five successive 
years. 

As to the period prior to the suspension of limitation, the 
evidence for the defendant is about the same passed upon by 
this court in the case of Harnage v. Berry (43 Tex., 567), and 
held insufiicient. The opposing evidence is now stronger 
than it was then, and makes it probable that the small im- 
provement made prior to the war was not on the one-fourth 
league in controversy. 

As to the period after March, 1870, the affirmative testi- 
mony of Berry is indefinite, and shows that he was unable to 
testify as to possession in 1871—2-3 or 4. On the other hand, 
there was positive evidence that the place was not occupied or 
cultivated in 1871 or 1872. 

In our opinion, the evidence is clearly insufficient to support 
the verdict, and accordingly the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered November 30, 1880.] 





B. W. J. Worrorp, Apw’r, v. Pumir anp Mary Uncen. 


(Case No. 943.) 


1. Limrration — Bankruptcy.— The statute of limitations ceased to run 
against a claim provable in bankruptcy when it was offered for proof, if 
not when the adjudication in bankruptcy was had; and so long as the 

right to prove continued, the right to amend a defective proof existed. 
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2. Bankruptcy — Liwrration.— Proof of debt in bankruptcy is analogous 
to the institution of a suit upon the claim, the proceedings in which, 
though so defective that they may be subject to demurrer, will neverthe- 
less stop the running of the statute of limitations. 

3. Limrrarion.— Proof of a debt secured by mortgage, though formal, was 
defective in a bankrupt court, when it was offered for proof before lim- 
itation had run against it. No objection was made to the sufficiency of 
the proof. The claim was withdrawn by the permission of the court, and 
with the approval, consent and express agreement of the debtor, that the 
lien might be enforced in a state court. Held — 

1. The defective proof of debt in the bankrupt court stopped the 
running of the statute of limitations. 

2. The agreement, to which the bankrupt was a party, to withdraw 
the claim and prosecute it in a state court, and the attempt under it to 
collect the debt, could not result in subjecting the claim to the bar of 
limitation. 


Aprrat from Anderson. Tried below before the Hon. 
Peyton F. Edwards. 

Suit brought by Laura A. Miller, as administratrix of the 
estate of John Miller, on the 12th day of January, 1878, 
against the appellees. Appellant succeeded Laura A. Miller 
in administration. The suit was instituted for the purpose of 
procuring the decree of the district court of Anderson county, 
ascertaining the amount due the estate of John Miller, on a 
promissory note charged to have been executed by appellees 
on the 2d day of September, 1871, and due twelve months 
after date, to John Miller, for six hundred dollars; and also to 
procure a decree of foreclosure of a mortgage charged to have 
been executed- by appellees on the day of the execution of the 
note to Miller, to secure the payment of the note; and pray- 
ing the court that said mortgaged property might be sold. 
Appellant in his petition averred the execution and delivery of 
the note and mortgage, the maturity of the note, its non-pay- 
ment, the liability of the mortgaged property as security for 
the payment of the note; also, that appellee Philip Unger be- 
came a voluntary bankrupt on the 4th day of October, 1872, 
under the bankrupt laws of the United States; that John Mil- 
Jer, on the 10th day of July, 1873, proved up said promissory 
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note and mortgage, and filed the same with the register in 
bankruptey as a claim against the estate of the bankrupt; 
that on the 22d day of November, 1877, Laura A. Miller, as 
administratrix of John Miller, filed an additional deposition, 
proving the note and mortgage as a claim against the bankrupt 
estate, and filed the same with the register in bankruptcy. 
That on the 10th day of January, 1878, an order was made in 
the bankrupt court of the United States permitting Laura A. 
Miller to withdraw the note and mortgage from the register’s 
office of the United States bankrupt court at Tyler, Texas, and 
permitting her to enforce the mortgage lien in the state court. 
The plaintiff averred that Mary Unger was the wife of Philip 
Unger, and sought no personal judgment against her, but, 
being a party to the mortgage, sought a judgment against her 
as to the mortgaged property. 

The appellees by their attorneys filed a joint answer. 

Ist. General denial. 

2d. Statute of limitation of four years. 

3d. Special plea attacking for insufficiency a deposition of 
John Miller, filed in the court of bankruptey on the 10th day 
of July, 1873, proving up the note and mortgage against the 
estate of the bankrupt; and also the depusition of Laura A. 
Miller in court on the 22d day of November, 1877, as addi- 
tional proof of the note and mortgage against the estate of 
Philip Unger. 

4th. That they had paid off and satisfied the note and mort- 
gage by the substitution of a new contract entered into with 
T. J. Word, attorney for John Miller, on the 2d day of Janu- 
ary, 1874; and that in accordance with the terms of that agree- 
ment, John Miller was to accept the rents on the mortgaged 
property for the year 1874, at the rate of fifty dollars per 
month, ete. 

To appellees’ answer appellant filed a supplemental petition 
containing four special exceptions to the same. 

1st. To that portion wherein they plead the substitution of 
a new contract in satisfaction of the note and mortgage sued on, 
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2d. To the plea of the statute of limitations of four years, 
based upon the ground that exhibit “A,” attached to the an- 
swers of appellees, showed that Philip Unger, on the 2d day 
of January, 1874, was a bankrupt, and fails to show that Philip 
Unger had been discharged for more than four years prior to 
the bringing of this suit. 

3d. To so much of the supplemental answer of the appellees 
as is based upon a receipt and agreement of Col. T. J. Word, 
filed as a part of the answer, and was excepted to because the 
answer is not consistent with the receipt and agreement. 

4th. To that portion of appellees’ supplemental answer 
wherein they pleaded that the claim sued on by plaintiff was 
not properly proven up in the bankrupt court of the United 
States, because the issue sought to be made as to the sufli- 
ciency of proof was not a subject of proper inquiry in this 
court, and can be inquired into only in the court of bankruptey, 
which alone can make the proper orders within the proper 
time, as to the sufficiency of the proof. 

Appellant in supplemental petition replied to appellees’ an- 
swers, and charged that the proceedings in bankruptcy, as 
against the estate of appellee Philip Unger, were still pend- 
ing, and that he had not been discharged; and that John Miller, 
on the 10th day of July, 1873, filed with Douglas Reeves, a 
register in bankruptey, the note and mortgage, with his depo- 
sition, proving up the same as a claim against the estate of 
appellee Philip Unger. 

A jury being waived, the issues of law and facts were sub- 
mitted to the presiding judge. 


Greenwood & Gooch for appellant. 

I. The bankrupt laws of the United States operate so as to 
suspend the running of the statute of limitations from the 
day when the creditor of a bankrupt offers his claim for proof 
in the bankrupt court, as against the estate of the bankrupt, 
and files the same with the register in bankruptey. Jn re 
Robert Morris, Crabbe, 70; Bump on Bankruptey, 566, 573; 
Blumanstiel’s Law and Practice in Bankruptey, 240. 



































————— ee 





638 Worrorp v. UNGER. [Tyler Term, 





Argument for the appellee. 





II. The commencement of proceedings by a bankrupt in a 
court of bankruptcy, with a view of procuring a discharge 
‘from the bankrupt’s debt, operates as a bar to all other pro- 
ceedings against the bankrupt’s estate, except such as may be 
afterwards had under the authority of the court of bankruptcy, 
until such bankrupt procures his discharge, or until such 
bankrupt case is closed. See Bump, 200, 201, 202, 12th ed. 

III. Creditors who prove up their claims in a bankrupt court 
are barred from prosecuting their bankrupt claims in any 
other form. By submitting themselves to the jurisdiction, 
and becoming parties to the proceedings, they preclude them- 
selves from proceeding against the bankrupt in any other 
manner, without leave of the court which has acquired juris- 
diction of their claims. Bump, 676; Dingee v. Becker, 9, b. 
r. 508, 3 ¢. 31, Leg. Int., 156. 

IV. That the statute of limitations, as against the creditor 
of the bankrupt’s estate, ceases to run from the day when the 
creditor offers his claim for proof, as against the estate of the 
bankrupt, whether the proof offered to establish the claim be 
in strict compliance with the requirements of the bankrupt 
law or not. Jn ve Robert Morris, Crabbe, 70; Bump, pp. 97, 
98, 99,101 and 102. See, also, Bump’s General Orders in 
Bankruptey, order No. 8, p. 853; No. 34, p. 867. 

V. After a claim against the estate of a bankrupt has once 
been offered for proof before the register in the bankrupt 
court wherein the proceedings are pending, and the claim with 
the proof has been received and filed by the register in bank- 
ruptey, the insufficiency of the proof can only be questioned 
in an original proceeding instituted in the court of bankruptcy, 
setting forth the grounds upon which the validity of the debt 
is contested and swearing to the same. 


R. A. Reeves for appellee. 

I. An offer by the creditor to prove his claim, and filing it 
with the register without proving the claim in the manner re- 
quired by the statute, does not entitle the claimant to. have his 
demand allowed, and does not suspend the running of the stat- 
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ute of limitations. Bump on Bank., 9th ed., sec. 5077, p. 620, 
and note referring to Davis assg. Bittel, 392; Bump, pp. 81, 
87. For proof of consideration and payments, see note on 
page 621; Zn re Strauss, 2 B. R., 48, notes on p. 622; Ln re 
Elder, 3 B. R., 670; Zn ve Soder, 2 B. K., 512, note on p. 623; 
In re Brand, 3 B. R., 324. For certificate of officer as to 
proof, Bump, pp. 103, 106, 111, and sec. 5080 on p. 630, and 
notes; Zn re Beldon and Hooker, 4 B. R., 194; Zn ve Walton, 
1 Deady, 510, sec. 5081 on p. 631, and notes. For limitation, 
see note on p. 738; Jn re Cornwall, 6 B. R., 305, and note on 
p- 551; Comeggs v. McCord, 11 Ala., 932; 7 Tex., 625. 

II. Appellees admit that the proceedings in bankruptcy are 
a bar to all other proceedings against the bankrupt’s estate 
except such proceedings as may be authorized by the court of 
bankruptey, and say that said court authorized the institution 
of this suit, and that the commencement of the bankrupt 
proceedings did not stop the running of the statute of limita- 
tions against this claim, because said Miller and his represent- 
atives failed to comply with the requirements of the statute 
in the proof of the claim. 

III. Appellees admit that the time of the adjudication in 
bankruptey is the time of the filing of the petition, and say 
that the statute of limitation runs against the claim of a ered- 
itor until it is proved and allowed in the form required by the 
statute. 


Bonner, Assoctate Justice. — In pursuance of the statute 
in eases where a jury has been waived, the presiding judge 
below entered of record the following conclusions of fact, 
deduced from the evidence : 

1. That appellees, Phillip and Mary Unger, executed the 
mortgage set out in the appellant’s petition, and that the note 
mentioned in the mortgage became due on September 22, 1872. 

2. That $549.40 have been paid by appellees, leaving a bal- 


ance of $294.33 principal, and $156.49 interest, due on said 


note, both amounting to $452.82. 
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8. That on October 4, 1872, appellee Phillip Unger filed 
his petition, as a voluntary petitioner, praying to be adjudged 
a bankrupt. : 

4. That on July 10, 1873, the payee of the note, Miller, filed 
his claim, and the same was received and filed on the same 
day by the register in bankruptcy. 

5. That the affidavit proving said claim is not in compli- 
ance with the bankrupt law, but there is no evidence of any 
proceedings to set it aside. 

6. That after said filing of said claim by Miller, he by his 
attorneys entered into the agreement attached to appellees’ 
answer, and collected in pursuance of said agreement the sum 
of $499.40. 

7. That on February 11, 1877, Miller, the payee, died. 

8. That on June 20, 1877, his administratrix, Laura A. 
Miller, qualified. 

9. That subsequently B. W. J. Wofford was appointed 
administrator de bonis non and prosecutes this suit. 

10. That on November 22, 1877, administratrix, Laura Mil- 
ler, filed an additional deposition proving said claim in bank- 
ruptey, which deposition also does not comply with the 
requirements of the bankrupt act. 

11. That on January 10, 1878, an order was made in the 
district court of the United States, permitting plaintiff to with- 
draw said claim from the register’s office and prosecute it in 
the state courts. 

12. That this suit was instituted on January 12, 1873. 

The conclusions of law by the judge, based upon the facts so 
found, were as follows: 

1. That the agreement executed at Miller’s instance, and 
attached to defendant’s answers, is not a novation and substi- 
tution of a different security and bar to recovery. 

2. That the claim was wholly barred by the statute of lim- 
itations as to appellee Mary Unger, and that the laches of 
Miller and his representatives in not prosecuting his claim in 
the bankrupt court, and in collecting his claim outside of said 
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court, and in violation of the bankrupt law, estops him from 
claiming that the filing of his debt before the register in bank- 
ruptcy suspended the statute of limitation, and therefore the 
claim is also barred as to defendant Phillip Unger; and 
judgment was rendcred for defendants and for costs against 
appellants. 

After a careful examination and re-examination of this ease, 
we find ourselves unable to concur in the conclusion of law 
reached by the learned judge presiding. 

We regret that we have not access to some of the authori- 
ties cited by counsel. According to those we have, the statute 
of limitations would cease to run against a claim provable in 
bankruptey when it was offered for proof, if not when the ad- 
judication in bankruptey was had; and that so long as the 
right to prove continues, the right to amend a defective proof 
exists. Bump on Bankruptey (9th ed.), 104-106; id., 573, citing 
In re Eldridge & Co., 12 B. R., 540; Zn ve Robert Morris, 
Crabbe, 70; id., 627, citing Za re Myrick, 3 B. R., 154; Ln re 
Montgomery, 3 B. It., 429; Jn re Loweree, 1 B. R., 74; Ln re 
Elder, 3 B. Rt., 670; Blumanstiel’s Bankruptey, 240. 

The testimony shows that, in this case, the bankrupt has not 
yet received his discharge. 

Proof of debt in bankruptcy is analogous to the institution 
of a suit upon the claim, the proceedings in which, though so 
defective that they may be subject to demurrer, will neverthe- 
less stop the running of the statute. illebrew v. Stockdale, 
51 Tex., 529. 

The claim under consideration was not barred by limitation at 
the date of the adjudication in bankruptcy, or when first offered 
for proof. Although this proof seems not to have been for- 
mal, yet no objection thereto or appeal therefrom is shown to 
have been taken in the bankrupt court. Bump on Bankruptey, 
104-107. 

On the contrary, the parties to this suit, in their agreement 
of January 2, 1874, treat it as having been proved, and it 
seems thus to have been considered by the bankrupt court in 

41 
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the order of January 10, 1878, permitting it to be withdrawn 
and the lien to be enforced in the state court. 

Under these circumstances, we are of opinion that the want 
of formality in the proof in the bankrupt court should not 
now be collaterally raised in the state court, to admit the de- 
fense of limitation. 

We infer this to have also been the opinion of the presiding 
judge below, as he finds that, though the proof was defective, 
there was no proceeding to set it aside, and that the claim was 
not barred because of defective proof, but by reason of the 
laches of Miller and his representative in not prosecuting it 
in the bankrupt court, and in collecting it outside of the court 
and in violation of the bankrupt law. , 

The laches in not prosecuting the claim in the bankrupt 
court, and the endeavor to collect it outside that court, were 
with the approval, consent and express agreement of appellee 
Philip Unger himself, and it is reason: able to presume that it 
was intended as much for his benefit as that of appellant. 

If the proceedings for proof of the debt were sufticient to . 
stop the running of the statute, we are of opinion that this 
agreement and attempt under it to collect the debt, to which 
Philip Unger was a party, should not have the effect to bring 
the claim within the bar of the statute. 

We are not advised, either from the statement of facts in 
evidence or the conclusions of fact found by the court, how 
the attempt to collect the debt outside the bankrupt court was 
in fraud of the bankrupt law. 

In the absence of testimony we may infer, as the bankrupt 
was permitted to continue in possession of the property, that 
it had been set apart to him as exempt property, and that the 
rents and profits were under his exclusive control, and could 
be applied to the payment of a debt for which his estate in 
bankruptcy might otherwise have been liable. . 

For the error of the court in adjudging the claim to have 
been barred, for the reason stated in the record, the judgment 
must be reversed. 
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dy the letter of the agreement of January 2, 1874, appellant 
bound himself not to ask a sale of the property by decree of 
the bankrupt court. 

Whether it was in fact intended that this affirmative pro- 
vision should be a negative upon the right to ask a sale in the 
state court, when the proceedings in the latter were upon 
leave granted by the former; whether the parties by the agree- 
ment intended an entire novation of the debt, or for its pay- 
ment in part and release of the security for the remainder, if 
the agreement should be complied with, are questions which 
are not so fully developed, either by the pleadings or the evi- 
dence, as that we can satisfactorily pass upon them. 


REVERSED AND REMANDED. 


[Opinion delivered November 30, 1880.] 
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ABANDONMENT. See Community Prorerry, 2. 
ACCIDENT. See Account. 
ACCOUNT. 
1. The presumption is that a settlement of accounts embraced all prior 
transactions between the parties except when it is sought to be set aside 


under appropriate allegations of fraud, accident or mistake. Barclay v. 
Tarrant County, 251, 


ACKNOWLEDGMENT. 

1. A married woman intervening in a suit between her husband and 
another, asserted homestead rights in the land in controversy. She ad- 
mitted in her pleading the execution of a deed from herself and husband, 
under which another asserted title to the land, but set up matters in 
avoidance. Urquhart v. Womack, 616. 

2. No objection was made on the trial below to the deed from the hus- 
band and wife on account of any defect in the certificate of acknowl- 
edgment. On appeal, it was urged for the first time that the certificate 
failed to state that ‘‘ she wished not to retract it.”” Held, 

1. The issues presented were not such as to requ‘re the introduction 
of the deed on the trial below. 

2.° Married women, when admitted to litigate in their own right, 
are presumed to have capacity ‘‘ to conduct the litigation as shall be 
most conducive to their own advantage.”’ 

3. The objection to the certificate of acknowle-lgment came too 
late when urged on appeal for the first time. Jd. 


ACTION. See Banks anp Bankrne, 2. ConsoLrpaTion OF RAILWAY 
Company, 3, 4. Payment, 1, 2. 

1. The liability of directors for a breach of duty which involves the 
property, as a whole, of the corporation for which they act, is primarily 
to the corporation whose agents they are. Evans v. Brandon, 56. 

2. If the corporation refuses to sue, and is still under the control of 
the directors sought to be held responsible, a stockholder may maintain 
an equitable proceeding to protect the interest of the corporation, as the 
trustee for all its stockholders and creditors. Id. 

3. A petition by a stockholder in a corporation for a recovery of dam- 
ages for the wrongful acts of the directory, not in behalf of the corpora- 
tion, but for himself individually, is bad on demurrer. Id. 
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ADMINISTRATION. 

See Estates oF DECEDENTS. JUDGMENT, 2, 3, 7. 

1. When administration is begun in the proper jurisdiction, under 
which property reserved from forced sale by art. 5487, Pasch. Dig., has 
been converted by proceedings regular in their character, the adminis- 
trator is not hable in an action for conversion brought in the district court 
by a surviving constituent of the family of the decedent who failed to 
assert her rights in the probate court, there being no charge of fraud. 
McGowen v. Zimpleman, 479. 

ADMINISTRATOR'S SALE. 
ADMISSIONS. See PLeaprngs, 5. 
ADVANCES. 
See MortGace, 2. Trusts AND TRUSTEES, 1. 
AFFIDAVIT. 

1. An affidavit for an attachment cannot be amended. Murx d&: Kemp- 
ner Vv. Abramson, 264. 

2. Though an amendment may be made to a petition for attachment 
which will relate back and cure defective allegations in the original peti- 
tion in regard to the same cause of action, yet it will not aid a defective 
affidavit for attachment. Id. 

AGENT. See DamaaeEs, 6. 

AGREEMENT. See Conrract. 

AMENDMENT. See Arrrpavrit, 1, 2. 
APPRAISEMENT. See CoLtaTeraL PRocEEDING, 3. 
ASSIGNMENT. 

See Fravup. NEGOTIABLE INSTRUMENT, 35. 

1. The assignment of a negotiable note as collateral security for a pre- 
existing debt due from one partner to another, is a transfer in due course 
of trade for a valuable consideration. Liddell vy. Crain, 549. 

2. A valid assignment for the benefit of creditors cannot be rendered 
invalid by the subsequent neglect of the assignee to discharge his duties 
under the assignment. Licks v. Copeland, 581. 


ASSIGNMENT OF ERRORS. See Briers, 1. 

1. When an assignment of errors indicates no particular charge or 
ruling of the lower court upon instructions which are complained of, but 
refers in general terms to ‘ the several charges’ refused, and ‘* each sev- 
eral charge and instruction given,” and on reference to them they are 
found to be numerous, they will not be reviewed unless the right and 
justice of the case may seem to demand it. Byrnes v. Morris, 213. 

2. Each error relied on, particularly assigned separately, or appropri- 
ately grouped, if several present the same point, should be followed by 
the statement from the record as reauired by the rules of court. Id. 
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ENT OF ERRORS — continued. 
ee errors assigned in such general terms as, under the rules of 
practice, the court will not be required to pass upon. Carter v. ioland, 
540. 
ASSIGNOR AND ASSIGNEE. 
See Bankrupt, 2. Raritway Sreck, 8. 
FRAUDULENT CONVEYANCES, 3. STATUTES CONSTRUED, 12. 
ATTACIIMENT. 
1. An affidavit for an attachment cannot be amended. Marr & 
Kempner v. Abramson, 264. 


ASSIGNM 
3. 8 


2. Though an amendment may be made to a petition for attachment, 
which will relate back and cure defective allegations in the original peti- 
tion in regard to the same cause of action, yet it will not aid a defective 
affidavit for attachment. Jd. 

ATTORNEY. 

1. See statement and opinion for case in which objection to a judgment 
for ten per c2nt. attorney's fees against the obligors in a promissory note 
came too late when made for the first time after appeal. Smith v. Brown- 
son d: Co., 271. 

2. The attorney at law of a party plaintiff has not, by virtue of the 
relationship, authority to compromise a monmied judgment, and the fact 
that the plaintiff received possesession of specific property also recovered 
in the judgment, will not of itself be such a ratification as will be bid- 
ing. Carter v. Roland, 540. 

3. A debtor whose debt consisted of principal and interest, borrowed 
money, obtained an extension of time for payment, by executing a note 
for the principal and interest then due, and adding thereto the legal con- 
ventional interest calculated on principal and interest for which the note 
was made, up to the time to which the extension was given. Interest to 
be paid on the whole amount after maturity at the rate of one per cent. 
per month, and ten per cent. to be added for attorney's fees in the event 
suit was brought to collect. The defense of usury was set up. eld, 

1. In the absence of evidence to the contrary, usury cannot be pre- 
sumed. , 

2. Compound interest is not in itself usurious. Miner vy. Paris 
Exchange Bank, 559. 

4. The conditional stipulation to pay attorney's fees, the contract being 
lawful in other respects, could be enforced. Jd. 

5. Such fees, though not an element of damages, can be made so by 
contract. Jd. 

. 6. While it is not the duty of counsel for a plaintiff in execution to 
point out property for a sheriff to levy upon, yet if he be applied to by 
the sheriff to indicate property from which to satisfy the execution, and 
withholds from the officer knowledge in his possession, which would enable 
him to make a levy, that fact would exonerate the officer from liability. 
Battle v. Alexander, 613. 
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AUDITOR. 

1. An auditor's report, with reference to matters not properly arising 

under the pleadings of the parties, should to that extent be excluded from 
. the consideration of the jury. Barclay v. Tarrant County, 251. 

2. On the coming in of an auditor's report, the defendant gave plaint- 
iff notice to the effect that he would, on the trial, offer evidence to attack 
and defeat so many items of the report as were allowed in favor of plaint- 
iff, and so much of the same as disallowed certain items claimed by 
defendants, specifying their several amounts. Held, that the notice 
should, on exceptions, have been held defective as being too general in 
its terms. Id. 


AUTHENTICATION, See AcKNOWLEDGMENT. 

1, A seal affixed to his certificate of acknowledgment of a deed by a 
commissioner of deeds of the state of Texas for the state of Mississippi in 
1868, made no impression of a star with five points as is now required by 
law. Held, that no form of seal was prescribed in 1868, and the om‘s- 
sion of the star on the seal did not affect the validity of the certificate. 
Davis v. Roosvelt, 505. 


AUTHENTICATION OF LEGISLATIVE ACT. 

1. Even should it be conceded that the final passage of an act over the 
veto of the governor, in the manner prescribed by the constitution, could 
not be officially certified by the chief clerk of the house of representatives 
and the secretary of the senate, its validity would not be affected by their 
failure to certify to its passage in the proper time, if the fact of its pas- 
sage appears from the published journals of the legislature. H. & T. C. 
R. R. Co. v. Odum, 343, 


BADGE OF FRAUD. See Fravp, 1, 4. 
BANKRUPT. 


1. A bankrupt, within six months prior to being adjudged a bankrupt, 
executed a deed cf trust upon his entire stock of goods to secure a cred- 
itor; the deed was not filed for record until two months after its execution. , 
No provision was made for other creditors. The trustee was to take pos- 
session only on the non-paymenteof the debt at maturity, and the busi- 
ness was to be conducted by the debtor, as usual, in the ordinary course 
of trade. eld, that the transaction was not fraudulent per se; for a 
court to hold otherwise would be a usurpation of the province of the jury. 
Scott v. Alford, 82. 

2. An assignee in bankruptcy who failed to show that he represented 
creditors who were hindered, delayed or defrauded by a deed of trust, 
made and recorded by the bankrupt within six months before the adjudi- 
cation in bankruptcy, was bound by it. Jd. 

3. The bankrupt law did not absolutely avoid a‘l transfers made by the 
bankrupt within six months prior to the adjudication in bankruptcy, but 
only those in which the grantee had reasonable cause to believe that 
the conveyance was made contrary to, or in fraud of, the law. Id. 
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BANKRUPT — continued. 


4, The bankruptcy of a judgment debtor, who had years before his 
bankruptcy conveyed his interest in land to which the lien of a judgment 
of the district court of the state attached, and whose schedule of assets 
showed no claim thereto, presented no obstacle to the enforcement of the 
judgment licn against one holding the land subject to it. Bassett v. 
Proetzel, 569. 

5. The state courts had jurisdiction to enforce liens on property in the 
hands of third parties, notwithstanding proceedings in bankruptcy against 
the principal debtor, and notwithstanding the discharge in bankruptcy of 
that debtor. Id. 

6. B., a Galveston mezchant, agreed in 1877, in writing, with C.,a 
merchant in the interior, that B. would furnish C. the grip cotton tie on 
consignment, C. agreeing ‘‘to handle the cotton tie as follows, viz. : 
paying $2.50 per bundle, with invoice rendered (after first sixty 
days) every thirty days for number of bundles of cotton ties sold, less 
ten per cent.,’’ C. to give B. his ‘‘entire shipments of cotton and in- 
fluence,’’ and to bear “‘all expenses on consignment, such as fire 
insurance, ete.”’ C., after being adjudged a bankrupt, made a composi- 
tion with his creditors under the act of June 22, 1874, B. not being in- 
cluded among those who accepted it. Afterwards, B. brought suit against 
C. on an account embracing charges antedating the bankruptcy, for ties 
and other merchandise furnished him, in which C. was credited with net 
proceeds of different lots of cotton consigned by him. The default 
claimed was for failing to pay over at end of every thirty days. Held — 

1. C. was not required, under the contract, to keep separate the pro- 
ceeds of each sale, to be delivered to B. as his money. 

2. C. could sell on any terms he chose, being required only to report 
and pay over every thirty days, at the rate stipulated by contract. 

3. Plaintiff's demand was for a debt due under the contract, and 
not for a trust fund. 

4. Under the contract, the proceeds of sales did not become the 
property of B. so as to make it wrongful in C. to mingle them with 
his own money, and his failure to pay over did not exclude him from 
the benefits of the bankrupt law. His demand was not of such a 
fiduciary character as precluded its discharge by the bankrupt pro- 
ceedings und composition. Kaufman d Runge vy. Alexander, 562. 

7. The statute of limitations ceased to run against a claim provable in 
bankruptcy when it was offered for proof, if not when the adjudication in 
bankruptcy was had; and so long as the right to prove continued, the 
right to amend a defective proof existed. Wofford v. Unger, 634. 

8. Proof of debt in bankruptcy is analogous to the institution of a suit 
upon the claim, the proceedings in which, though so defective that they 
may be subject to demurrer, will nevertheless stop the running of the 
statute of limitations. Jd. 

9. Proof of a debt secured by mortgage, though formal, was defective 
in a bankrupt court, when it was offered for proof before limitation had 
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BANKRUPT — continued. 
run against it. No objection was made to the sufficiency of the proof. 
The claim was withdrawn by the permission of the court, and with the 
approval, consent and express agreement of the debtor, that the lien 
might be enforced in a state court. Held — 

1. The defective proof of debt in the bankrupt court stopped the 
running of the statute of limitations. 

2. The agreement, to which the bankrupt was a party, to withdraw 
the claim and prosecute it in a state court, and the attempt under it 
to collect the debt, could not result in subjecting the claim to the bar 
of limitation. Jd. 


BANKS AND BANKING. 

1. A general deposit with a banker creates, as between the bank and 
the depositor, simply the relation of debtor and creditor. Baker v. Ken- 
nedy, 200. 

2. A deposited money with B, a banker; the amount was passed to the 
credit of B on the books of a railway company, and a receipt therefor 
was given, which recited that the money was held *‘ subject to the order 
of C, or whom it might concern, being amount of money deposited with 
B by A to pay A’s draft in favor of C, which C has not called for.’’ This 
arrangement was ratified by A. Afterwards the company consolidated 
the deposit with items of account due D, who received therefor in his own 
name bonds covering the whole amount. In a suit by the assignee of A 
against D for the bonds covering the amount of this deposit, held — 

1. That no trust existed on the part of the company for the invest- 
ment of the deposit in bonds. 

2. The company, by the transaction, was simply substituted for B 
and subrogated to his liability. — 

3. The action of the company in placing te dcposit to the credit 
of D, if unauthorized, did not make D the trustee for A, or authorize 
A to pursue any particular investment made by D of the fund. 

4. A’s remedy against D, if any, was for money received and con- 
verted. Id. 

5. A judgment against D, for the amount due on the deposit, 
‘* which may be discharged by that amount in value of the bonds of 
the company,’’ was error in a suit brought for the recovery of the 
bonds. Id. 


BILL OF PARTICULARS. See Statrures ConsTRUuED, 7. 


BONA FIDE PURCHASER. See Rariway Srock, 8. 

1. A purehaser from the husband is chargeable with notice of a prior 
recorded deed to the community property, executed by the wife after her 
desertion by the husband. Zimpleman v. Robb, 274. . 

2. A conveyance made bona fide by the heir whose title by descent is 
not of record, conveys title, as against a prior unrecorded deed by the 
ancestor, if the purchaser from the heir had no actual notice of the prior 
deed. Jd. 
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BOUNDARY. See JupGMeEnt, 1. 

1. Where title has issued to two surveys for a league of land, each 
located and surveyed at the same time, and which call for a common 
marked corner and a common divisional line, the location of the dividing 
line is not affected by the fact that, by observing it, an excess of one 
thousand acres would be contained in one of the surveys. Bunton v. 
Cardwell, 403. 

2. The statute of limitation will not ran in favor of an adverse occu- 
pant under a junior title, if his possession does not extend to that part of 
the land in dispute which is within the conflict. Jd. 

BRIEFS. 

1. The practice of grouping together assignments of error in a brief, 
without pointing out the distinct propositions of law arising thereon, 
and which are relied upon, condemned. A brief is defective which fails 
to indicate with certainty and clearness the legal questions involved, and 
to which the authorities cited, apply. Texas Banking Co. vy. Hutchins, 
61. 

CASES DISCUSSED. 

See Limrration, 4. Pusutc Use, 4. 

1. Stoddard v. Chambers, 2 How., 284; Melton v. Cobb, 21 Tex., 539: 
Kimmel vr. Wheeler, 22 Tex., 77; Woods v. Durrett, 28 Tex., 437; 
Wright v. Hawkins, id., 470; Sherwood v. Fleming, 25 Tex. Sup., 427; 
and Todd vr. Fisher & Miller, 26 Tex., 241, reviewed and discussed. 
Bryan v. Shirley, 440. 

2. Munn v. Illinois, 4 Otto, discussed. Ladd y. S. C. P. & M. Co.. 
112. 

CASES DISTINGUISHED. See Necotrrasie Instrument, 3. 

1. Distinguished from the former case between the same parties in 
37 Tex., 581; from Roeder v. Robson, 20 Tex., 754, and from Estell v. 
Cole, 52 Tex., 170. Harris v. Catlin, 1. 

2. Distinguished from Peiser v. Peticolas, 50 Tex., 638, and the latter 
case discussed. Scott v. Alford, 82. 

8. This case distinguished from Wofford »v. McKinna, 23 Tex., 36: 
Norris v. Hunt, 51 Tex., 609, and that class of cases, where, in an 
attempted conveyance of undefined portions of larger tracts, the ambiguity 
was apparent on the face of the instrument. Knovles v. Torbitt, 557. 

4. This case distinguished from D’Invernoise v. Leavitt, 23 Barb., 80. 
Eicks v. Copeland, 581. 

5. This case distinguished from Sherwood v. Fleming, 25 Tex. Sup., 
408. Bryan v. Shirley, 440. 

6. This case distinguished from Runnels v. Runnels, 27 Tex., 571. 
McGowen v. Zimpleman, 479. 

CAUSE OF ACTION. 
See INTERVENOR, 1, JUDGMENT, 2, 3. 
MERGER, l. Raitway Srock, 2. 
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CERTAINTY. See Description, 5. 

1, When, in a suit to recover on a policy of insurance, the defense 
pleads the invalidity of the policy for concealment and breach of war- 
ranty, and the plaintiff, by supplemental petition, sets up a waiver of 
that ground of defense, it must be specially pleaded, and must amouat 
either to an agreement or an estoppel. If the acts of the defendant 
constitute an estoppel, the particular acts, representations, or conduct 
relied on, should be pleaded with reasonable certainty. Texas Banking 
Co. v. Hutchins, 61. 

2. See opinion for plea, setting up waiver or estoppel, which was held 
defective for want of certainty and definiteness in its avermenis. Jd. 

3. The description of land in an instrument purporting to convey it is 
sufficiently certain if it states the name of the tract and county in which 
it is, and refers, for specific description, to deeds of record in whiich the 
land is clearly described. Steinbeck y. Stone, 382. 

4. A deed to land is not void for want of certainty in the description, 
which recites only the county in which it is situated, the number of acres 
it contains, and the designation of the particular claim by virtue of 
which it was located, if it conveys the entire tract, and not an undefined 
part. Knowles y. Torbitt, 557, 

CERTIFICATE. See Lanp CERTIFICATE. 
CERTIFIED COPIES. 

1. A duly certified copy from the records of the distzict court, of a 
judgment rendered therein, is admissible in evidence without the aid of 
the statute making duly recorded instruments admissible, and conse- 
quently is not affected by the proviso requiring such instruments to be 
filed among the papers three days before the commencement of trial. 
(R. C., 2257.) MeDaniels v. Weiss, 257. 

CESTUI QUE TRUST. See Trusts anp TRusTEEs, 2, 8 


CHARGE OF COURT. 


See INsuRANCE Company, 4. NEGLIGENCE, &. 
STATUTE OF FRAUuDs, l. STOCKHOLDER, 6. 


1. It is only when the fact or intention which avoids a deed is patent 
upon the face of the instrument, or is a necessary deduction from it, that 
the court can pronounce it void. Nor is it authorized to tell the jury, 
upon proof of a given fact, that they should find against the instrument, 
unless fraud is a legal and indisputable deduction from the existence of 
the fact. Scott v. Alford, 82. 

2. To require a reversal of a judgment in the supreme court because 
of error in a charge, it must be a material error to the prejudice of the 
party complaining of it. When it is manifest that an erroneous charge 
operated no injury, or where no other conclusion than that arrived at by 
the jury can be legitimately deduced from the facts, the supreme court 
will refuse to reverse the judgment. G., H. & S. A. R. Co, v. Delahunty, 
206. 
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CHARGE OF COURT — continued. 

3. A party who made no complaint of a charge at the trial, but appar- 
ently acquiesced in it, should be required to make a more conclusive show- 
ing that his rights had been prejudiced by it, than would be required of 
one who exercised vigilance in protecting his interests, and objected at 
the right time. Id. 

4. It is the duty of the court, in the charge to the jury, to evolve from 
the pleading the true issues arising thereon, and to submit the same to 
the jury, instead of leaving them to decide for themselves, from the 
legal effect of the pleadings, what those issues are. Barclay v. Tarrant 
County, 251. 

5. In trespass to try title to a tract of land purchased from B., a 
woman, who from 1837 to 1867 lived with C. as his wife, and which was 
sold by B. after her desertion by C. The testimony was conflicting as to 
whether B. and C. were ever actually married. The court charged that 
if B. and C. lived together as man and wife, and by virtue of such 
cohabitation got the certificate which they traded for the land in contro- 
versy, then, whether they were married or not, the land was their com- 
munity property, and that on B.’s abandonment without cause, with 
nothing left for her support, she would have the right to sell the property 
for her support. Held — 

1. Error, as the charge virtually withdrew the issue of the mar- 
riage of the parties from the jury. 

2. Quere. It the certificate was issued to C. because he was 
living with B. as a married man and the head of a family when 
they were not actually married, whether the woman would not be 
entitled to an interest of one-half the certificate, or its proceeds, as 
thesjoint acquisition of the partnership? Zimpleman y. Robb, 274. 

6. When a charge, though correct, is, by reason of its general terms, 
defective in not embracing a full presentation of the law applicable to 
the case, it is too late to urge, for the first time after appeal, objections 
to it. Davis v. Roosvelt, 305. 

7. When, upon an issue pending before a jury, there is evidence in 
favor of either party, it is error for the court to charge the jury to return 
a verdict against such party, even though the weight of evidence may be 
against him. Porter v. Wheat, 401. 


CITIES AND TOWNS. 

See NEGLIGENCR, 7. Rartway Company, 12, 13. 

1. The creation of a corporate franchise is an attribute of sovereignty 
to be exercised solely by the supreme power of the state. Such franchise 
being amenable only to the power which created it, that power alone can 
question the legality of its existence, by such proceeding as in its wisdom 
it may adopt. Brennan v. Bradshai, 300. 

2. A more liberal rule of construction is allowed, in favor of public 
charters granted for the general good, than in private charters for indi- 
vidual gain. Id. 
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CITIES AND TOWNS — continued. 

3. By the general incorporation act of March 15, 1875, the legislature 
provided that a city might abandon its existing charter, and become incor- 
porated under the general law, by a vote of two-thirds of its city council, 
which action should be entered on the journal of proceedings, and a copy 
thereof, under the corporate seal, should be filed and recorded in the 
office of the clerk of the district court of the county in which such city is 
situated. On a proceeding to enjoin the collection of taxes by the new 
city government operating under the general law, but which did not attest 
the proceedings adopting the general incorporation law, under a corporate 
seal: Held — 

1. The controlling prerequisite of the statute for the acceptance of 
the new charter was the two-thirds vote of the city council, and the 
attestation by the corporate seal was not an essential prerequisite to 
the existence of the new corporation. 

2. It being shown that the city had existed for twenty years without 
a corporate seal, it was estopped from denying its corporate existence, 
and its citizens are in like manner estopped in a mere coilateral pro- 
ceeding. Id. 

4. In a proceeding where the question, whether a corporation exists or 
not, arises collaterally, the courts will not permit the corporate character 
to be questioned, if it be acting under color of law, and recognized by 
the state as such. Such question can only be raised by the state itself, by 
quo warranto or other direct proceeding. Id. 

5. The validity of city ordinances, once passed and recorded, cannot be 
affected by subsequent unauthorized alterations or interlineations. H. & 
T. C. R. R. Co. v. Odum, 343. 

6. The regulation or enlargement of the use of a street, the property 
of the state, by the legislature, so as to permit the construction of a rail- 
road track thereon, whereby the owners of adjacent lots may suffer incon- 
venience and injury, is not a taking of property within the meaning of 
the constitution of 1869. Id. 

7. Such an addition to the use of a street, if authorized by the legisla- 
ture, gives the lot owner no right to compensation, although his easement 
in the street be thereby impaired, and his lot rendered less valuable. Id. 

8. It is not intimated that the lot owner would be denied constitutional 
protection in the use of a dedicated street, if its use by a railroad would 
result in its destruction for all other purposes. Jd. 

9. Section 130 of the act of March 15, 1875, provides in effect that any 
city that may adopt that act as its charter, desiring to appropriate the 
land of an individual within its corporate limits for the purpose of a street, 
in case it cannot agree with the owner upon the price of the land to be 
taken, may appoint three disinterested freeholders of said city to assess 
the damages which the land owner may sustain on account of such appro- 
priation, who shall meet, and, after being duly sworn to make a just and 
true appraisement, and after hearing the parties, shall estimate the dam- 
ages which the land owner will sustain by reason of such appropriation, 
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CITIES AND TOWNS — continued. 
and report to the mayor and aldermen of the city, who may adopt or re- 
ject the same. No appeal was given from their decision. Held — 

1. Though the interests of individual members of the corporation 
selected to estimate the damages might be so remote as not to dis- 
qualify them to act when properly apnointed, yet they should be se- 
lected under a rule which would be fair and impartial alike to both 
parties. Neither party should have the exclusive right to select the 
appraisers, 

2. Though in taking private property for public use, the party 
whose property is taken is not entitled, as a matter of right, to a trial 
by jury, unless the right be given in express terms by law; yet the 
proceeding is judicial in its character, and should be before an impar- 
tial tribunal, under the rights and privileges which attend judicial 
investigations. 

». The section is unconstitutional. Rhine v. The City of McKin- 
ney, 354, 

10. The city council of Austin, in acting under authority of its charter 
to judge of the election, returns and qualifications of its own members, 
and determine contested elections of city officers, trespassed on the juris- 
diction of no constitutional court. But if the council may “ refus2 the 
seat ** to one claiming to have been elected mayor, because of disqualifi- 
cation, or ‘“* may remove him because of continuing disqualification,”’ their 
action in declaring him elected and installing him into office cannot oust 
the district court of its constitutional jurisdiction to inquire into the for- 
feiture of the office. State v. De Gress, 387. 

CITY CHARTER. See Crrres anp Towns. 
CITY ORDINANCES. 

1. The validity of city ordinances, once passed and recorded, cannot be 
affected by subsequent unauthorized alterations or interlineations. H. & 
T. C. R. R. Co. vy, Odum, 343. 

CLERK’S COSTS. 

1. Subsequent to the aloption of the Code of Procedure, and on the 
22d of April, 1579, the legislature passed ‘‘ An act to amend chapter two 
of title fifteen, and chapter one of title sixteen, in the Code of Criminal 
Procedure, of an act entitled an act to adopt and establish a Penal Code, 
and a Code of Criminal Proe*dure, for the state of Texas,”’ in which it is 
provided as follows: ‘‘The district or county attorney shall be entitled 
to ten per cent. on all fines, forfeitures or money collected for the state or 
county, upon judgments recovered by him, and the clerk of the court in 
which such judgments are rendered shall be entitled to five per cent. of 
the amount of said judgments, to be paid out of the money when col- 
lected.’” Held — 

1. If the power of the legislature thus to pass the amendment 
should be conceded, the act, considered with reference to its caption, 
did not provide for fees for the clerk in civil causes. 
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CLERK’S COSTS — continued. 

2. The phrase in the act, ‘‘judgments recovered,’ applies appro- 
priately to judgments in scire facias cases, as forfeited bail bonds and 
recognizances. 

3. The fees of clerks in civil causes were already fully provided for, 
and there is nothing in the act to indicate the legislative intention to 
make it cumulative. State v. Norvill, 427. 


COLLATERAL PROCEEDING. S2e Crrres anp Towns, 3. JupGMENT, 
6,9, 15. Lanp, 2. 

1. Ina proceeding where the question, whether a corporation exists or 
not, arises collaterally, the courts will not permit the corporate character | 
to be questioned, if it be acting under color of law and recognized by the 
state as such. Such question can only be raised by the state itself, by 





quo warranto or other direct proceeding. Brennan v. Bradshaw, 330. 

2. While a defendant might, by a direct proceeding, set aside a judg- 
ment showing on its face that the court fixed the damages on an unliqui- 
dated demand, without the intervention of a jury, his failure to take such 
proceeding will be considered as a waiver of his right toa jury, and he 
not complaining, a stranger in a collateral proceeding cannot for him. 
Carter v. Roland, 540. 

3. The fact that a surviving wife did not sign and swear to an inven- 
tory of the community property of herself and her deceased husband, under 
the act of August 26, 1856 (Pasch. Dig., art. 4648), before selling the 
land thus owned, will not in a collateral proceeding affect the validity of 
her deed, there being no charge of fraud. or that the land was sold for 
an improper purpose, if it appear that the land was valued by appraisers 
appointed by the court and their appraisement entered of record. Green 
v. Grissom, 432. ; . 7 

4, See statement of case for facts held sufficient to authorize convey- 
ance of community land by surviving wife when her action was attacked 
in a collateral proceeding. Id. 


COMMISSIONER OF DEEDS. See Seat, 2. 
COMMON CARRIER. See Rariway Company. 


COMMISSION MERCHANT. 

1. Mutual and continuing dealings existed between commission mer- 
chants in Galveston, and a cotton buyer in the interior, under an agree- 
ment by which cotton was to be shipped to the commission merchants, 
who were to accept drafts drawn against the cotton. Held — 

1. That the statute of limitations would not begin to run in favor of 
the commission merchants for the proceeds of the cotton until after 
an account of sales had been rendered by them, or until after a rea- 
sonable time within which the same should have been rendered, or 
until after an open or implied conversion of the proceeds, 

2. Limitation would not run in favor of the buyer until the cotton 
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COMMISSION MERCHANT —centinued. 


had been sold or otherwise accounted for, cr until after a reasonable 
time within which it could have been sold or accounted for. 

3. That the commission merchants had charged interest from dates 
of payment of the buyer's drafts, and had credited him with interest 
from dates of sale of cotton, should not have the effect to make the 
dates of sale the accrual of the cause of action, any more than 
would their agreement that interest would be charged before maturity. 
Nagle v. Moody d: Jameson, 266. 


COMMUNITY PROPERTY. See Marnrep Woman. 











1. See statement of case for facts sufficient to support a finding, that 
land was community property when conveyed to the wife and subject to 
execution against the husband. McDaniel v. Weiss, 257. 

2. When the husband deseris the wife, ceases to discharge his marital 
duties, and contributes nothing to her support and to the support of the 
children, the power to manage, control and dispose of the community 
property for purposes of support is transferred to the wife. In sucha case, 
the discretion exercised by the wife in selling the community property 
will not be reviewed, unless it has been used to perpetrate a fraud on the 
husband's rights. Zimpleman v. Robb, 274. 

3. The titles of the husband and wife to the community property are 
equa!, the only difference being, that the husband retains the power to 
manage, control and dispose of it, subject to the exception above stated. Id. 

4. A purchaser from the husband is chargeable with notice of a prior 
recorded deed to the communicy property, executed by the wife after her 
desertion by the husband. Id. . 

5. A conveyance made bona fide by the heir whose title by descent is 
not of record, conveys title, as against a prior unrecorded deed by the an- 
cestor, if the purchaser from the heir had no actual notice of the prior 
deed. Id. 

6. In trespass to try title to a tract of land purchased from B., a 
woman, who from 1837 to 1867 lived with C. as his wife, and which was 
sold by B. after her desertion by C. The testimony was conflicting as to 
whether B. and C. were ever actually married. The court charged that 
if B. and C. lived together as man and wife, and by virtue of such cohab- 
itation got the certificate which they traded for the land in controversy, 
then, whether they were married or not, the land was their community 
property, and that on B.’s abandonment withcut cause, with nothing left 
for her support, she would have the right to sell the property for her sup- 
port. Held— 

1. Ervor, as the charge virtually withdrew the issue of the mar- 
riage of the parties from the jury. 

2. Quere. If the certificate was issued to C. because he was living 
with B. as a married man and the head of a family when they were 
not actually married, whether the woman would not be entitled to an 
interest of one-half the certificate, or its procecds, as the joint acqui- 
sition of the partnership? Jd. 

42 
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COMMUNITY PROPERTY — continued. 


7. The fact that a surviving wife did not sign and swear to an inven- 
tory of the community property of herself and her deceased husband, 
under the act of August 26, 1856 (Pasch. Dig., art. 4648), before selling 
the land thus owned, will not in a collateral proceeding affect the validity 
of her deeJ, there being no charge of fraud, or that the land was sold for 
an improper purpose, if it appear that the land was valued by apprais- 
ers appointed by the court and their appraisement entered of record. 
Green v. Grissom, 452. 

8. See statement of case for facts held sufficient to authorize convey- 
ance of community land by surviving wife when her action was attacked 
in a collateral proceeding. Id. 


COMPROMISE. 


See ATTORNEY, 2. RatrricaTion, 1. 


CONSIGNMENT. 


1. B., a Galveston merchant, agreed, in 1877, in writing, with C., a mer- 
chant in the intericr, that B. would furnish C. the grip cotton tie on con- 
signment, C. agreeing ‘*to handle the cotton tie as follows, viz.: paying 
$2.50 per bundle, with invoice rendered (after first sixty days) every thirty 
days for number of bundles of cotton ties sold, Jess ten per cent.,’’ C. to 
give B. his “ entire shipments of cotton and influence,’’ and to bear “‘ all 
expenses on consignment, such as fire insurance, ete.” C., after being 
adjudged a bankrupt, made a composition with his creditors under the 
act of June 22, 1874, B. not being included among those who accepted it. 
Afterwards, B. brought suit against C. on an account embracing charges 
antedating the bankruptcy, for ties and other merchandise furnished him, 
in which C. was credited with ‘net proceeds of different lots of cotton 
consigned by him. The default claimed was for failing to pay over at end 
of every thirty days. Held — 

1. C. was not required, under the contract, to keep separate the 
proceeds of each sale, to be delivered to B. as his money. 

2. C. could sell on any terms he chose, being required only to re- 
port and pay over every thirty duys, at the rate stipulated by contract. 

3. Plaintiff's demand was for a debt due under the contract, and 
not for a trust fund. 

4. Under the contract, the proceeds of sales did not become the 
property of B. so as to make it wrongful inC. to mingle them with 
his own money, and his failure to pay over did not exclude him from 
the benefits of the bankrupt law. His demand was not of such a 
fiduciary character as precluded its discharge by the bankrupt pro- 
ceedings and composition. Kaufman y. Alexander, 562. 


CONSOLIDATION OF RAILWAY COMPANY. 





1. The consolidation of the Houston & Great Northern, ani the Inter- 
national Railway companies, was unauthorized and wrongful as to a stock- 
holder cf the former company objecting thereto, and the same having 
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CONSOLIDATION OF RAILWAY COMPANY — continued. 
been consummated by a wrongful appropriation of the stockholder’s equi- 
table interest, the consolidated company was equitably bound to hin 
therefor. J. & G. N. R. R. Co. v. Bremond, 96. 

2. The two railway enterprises differed so widcly in their starting points, 
and the region of country to be traversed, that an original subscriber to 
the Houston & Great Northern Company might well object that he had 
not agreed to or authorized such a union, nor did he, by failing to object 
to a subsequent enlargement of the charter, which, whether it actually 
gave such power or not, did not, on its face, purport to give any power to 
consolidate, preclude himself from objecting to a consolidation making so 
fundamental a change in the objects of the corporation. Jd. 

3. A stockholder in a railway company which, against his protest, has 
been consolidated without authority of law, with another company, by 
the action of other stockholders, and whose equitable interest has been 
wrongfully appropriated by the consolidated company, cannot maintain 
an action for the injury against the directors of the company, as such; 
nor are the directors responsible to the corporation for a consolidation 
effected by act of the stockholders. Jd. 

4. A stockholder in a railway company, against whose protest a consol- 
idation was illegally effected by the company with another railway com- 
pany, delayed for more than two years the institution of proceedings 
against the consolidated company for the appropriation of his equitable 
interests: held, that while the delay might preclude him from enjoining 
the further prosecution of the consolidated enterprise, it did not prevent 
him from following up his equitable interest in the hands of a corpora- 
tion, which, by appropriating it without authority, became equitably 
bound to compensate him therefor. Jd. 


CONSTITUTIONAL LAW. 
See Crrres AnD Towns, 6. Lien, 1. 

1. That part of the act of August 15, 1870, for the relief of the Hous- 
ton & Texas Central Railway Co., which authorized its extension to 
Austin, was not so foreign to the object expressed in the title of the act 
as to be violative of sec. 17, art. 12 of the constitution of 1869. HW. & 
T.C. R. R. Co. v. Oduen, 345. 

2. Section 130 of the act of March 15, 1875, provides in effect that any 
city that may adopt that act as its charter, desiring to appropriate the land 
of an individual within its corporate limits for the purpose of a street, in case 
it cannot agree with the owner upon the price of the land to be taken, 
may appoint three disinterested freeholders of said city to assess the dam- 
ages which the land owner may sustain on account of such appropriation, 

who shall meet, and, after being duly sworn to make a just and true 
appraisement, and after hearing the parties, shall estimate the Camages 
which the lond owner will sustain by reason of such appropriation, and 
report to the mayor and aldermen of the city, who may adopt or reject 
the sane. No appeal was given from their decision. Held — 
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CONSTITUTIONAL LAW —continued. 

1. Thouvh the interests of individual members of the corporation 
selected to estimate the damages might be so remote as not to dis- 
qualify them to act when properly appointed, yet they should be se- 
lected under a rule which would be fair and impartial alike to both 
parties. Neither party should have the exclusive right to select the 
appraisers. 

2. Though in taking private property for public use, the party 
whese property is taken is not entitled, as a matter of right, to a 
trial by jury, unless the right be given in express terms by law; yet the 
proceeding is judicial in its character, and should be before an im- 
partial tribunal, under the rights and privileges which attend ju- 
dicial investigations. 

3. The section is unconstitutional. Rhine v. McKinney, 354. 

3. A suit by informacion in the nature of quo warranto, prosecuted in 
the name of the state of Texas against one charged with unlawfully 
holding the office of mayor of the city of Austin, is a civil proceeding of 
which the district court has, under the constitution, original jurisdic‘ion, the 
office being of the value of five hundred dollars. State v. De Gress, 387. 

4, Such a suit, though in form analogous toa criminal prosecution, is 
in the nature of a civil remedy; the statute authorizing the suit being a 
copy of the statut2 of the 9th Anne, which authorized a fine, must re- 
ceive the construction given to that statute, under which a nominal fine 
only was imposed. Id. 


5. A narrow and literal construction of the constitution, in regazd to 
the jurisdiction of the district court, will not be adopted, when its result 
would be to leave no tribunal competent to take jurisdiction of important 
cases arising under legislative enactments. Jd. 

6. This case distinguished from Tunstall +. The State, 51 Tex., 82, and 
Trigg v. The State, 49 Tex., 643. Id. 

7. Lhe city council of Austin, in acting under authority of its charter 
to judge of the election, returns and qualifications of its own members, 
and determine contested elections of city officers, trespassed on the juris- 
diction of no constitutional court. But if the council may “refuse the 
seat ’’ to one claim-ng to have been elected mayor, because of disqualifi- 
cation, or *‘may remove him because of continuing disqualification,” 
their action in declaring him elected and instailing him into office cannot 
oust the district court of its constitutional jurisdiction to inquire into the 
forfeiture of the office. Id. 

8. Officers of the United States on the retired list constitute a part of 
the army of the United States; they retain the actual rank held by them 
at the date of their retirement; receive seventy-five per cent. of the pay 
of that rank; are subject to trials by couris martial, and may be assigned 
to duty at the soldiers’ home. Such an officer holds a ‘‘lucrative office ”’ 
uader the United States, and an office of ‘trust or profit’ in contempla- 
tion of the constitution of the state. Id. 
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CONSTITUTIONAL LAW — continued. 5 

9. The office of mayor cf the city of Austin cannot legally be held by 
one who at the same time continues an officer of the army of the United 
States on the retired list. Id. 

10. No forced sale of the homestead can be made, since the adoption 
of the constitution of 1876, for work done and material furnished in con- 
structing improvements on it, unless the contract therefor is in writing, and 
the consent of the wife given thereto, under the same formalities required 
in making a conveyance of the homestead. Barnes v. White, 622. 

CONSTRUCTION. 

See Crrres AND Towns, 2. JURISDICTION, 3. 

1. A mortgagor, to secure an antecedent debt, executed a mortgage on 
all his lands “ unappropriated”’ in the Abner L2e survey. When the 
mortgage was executed, it appeared from the records of the county, that 
the mortgagor owned of said survey seventeen hundred and ninety-two 
and 61-100 acres, but he had prior thereto conveyed all of said survey by 
deed, not then registered, except one hundred and fifty acres. In a con- 
test between the purchaser under the mortgage, and the owner of the 
interest conveyed in the unrecorded deed, there being no allegation of 
mistake, or showing a right to reform the mortgage as against third par- 
ties, held, that the purchaser under the mortgage acquired title to the one 
hundred and fifty acres only. Crawford vy. Bonner, 194. 

CONSTRUCTION OF STATUTES. 

1. The statute permitting a second suit in trespass, to try title, should 
be strictly construed. Spence v. McGowan, 30. 

2. A more liberal rule of construction is allowed, in favor of public 
charters, granted for the general good, than in private charters for indi- 
vidual gain. Brennan vy. Bradshaw, 339. 

3. A more liberal rule of construction should be allowed against the 
repeal of one statute by another by implication, when both are passed 
by the same legislature, than would prevail if the last act were passed 
at a subsequent session. H. d& T. C. R. R. Co. v. Ford, 364. 

CONSTRUCTIVE NOTICE, 

1. Though as a general rule, possession of real estate is constructive 
notice of the title of the possessor, yet the bare fact of continued posses- 
sion of land by a vendor, for a time less than would be reasonably neces- 
sary to remove from the place after the execution and record of his deed, 
will not charge a subsequent purchaser from his vendee with notice of a 
secret trust, whereby an absolute deed of the vendor would be rendered 
inoperative. Cameron v. Romele, 238. 

2. When both the vendor and vendee are in possession of land, so far 
as third parties may be affected, the law regards the possession as being 
with him who has the title. Jd. 

3. The fact that a vendee is in indigent circumstances when a deed is 
made to him, will not charge a subsequent purchaser from him with 
notice of a secret trust upon which the deed was made, in the absence of 
other facts casting suspicion on the title. Id. 
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CONTRACT. 
See Homesrrap, 2. Mecuanics’ Livy, 1, 2, 3, 4, 5. 
INTEREST, 3. STATUTE OF FRAUvDs, 1. 


1, In a suit against a street railway for damages resulting from alleged 
negligence, it was charged that the negligence consisted in failing to 
keep the track in good repair and on a level with the grade of the street. 
The contract with the city under which the road was constructed required 
that the track should be so built as not to impede travel on the streets 
traversed by it, after the streets should be graded, and required the com- 

‘ pany to keep its road-bed in good repair, up to the level of the street; 
and that it should in no case be below the city grade of the streets after 
the streets were graded. Held — 

1. That the road was under no obligation to fill up the streets be- 
neath its track so as to have its road-bed on a level with the street, but 
was bound to conform and keep the level of the road-bed up to that of 
the street when graded. 

2. The company incurred no liability for failing to conform the ele- 
vation of its track to irregularities in the street, when it had once been 
constructed in accordance with an established grade. 

}. The company being by its contract bound to so construct its road 
as ‘‘not to impede carriage travel after the streets have been graded 
by the city,’’ would be in default, even after conforming to the estab- 
lished grade, if it failed to take such precautions as would enable vehi- 
cles to cross it with reasonable safety at such places and intervals as th> 
public convenience required, even if the street had worn away from the 
established grade. But it did not necessarily result that the company 

yas under legal obligation to keep its road at all points so that vehicles 

could cross in safety. Galveston R’y Co. v. Nolan, 159. 

2. A contract between the owner of a land certificate and a locator for 
the location of the same, by the terms of which the locator is to have a 
portion of the land when titled, is a contract for the joint acquisition of 
land; the contract when performed is analogous to a joint purchase of 
land, and the owner of the certificate holds the title that issues thereon 
in trust for the locator, to the extent of the interest he was to acquire for 
his services. Doss v. Slaughter, 235. 

3. If the certificate be located on separate tracts of land, the interest 
of the locator attaches to each survey; if but a portion of the certificate 
is located and titled, the locator is prima facie entitled to his pro rata 
interest in the portion thus titled. Id. 

4. B., a Galveston merchant, agreed in 1877, in writing, with C., a 
merchant in the interior, that B. would furnish C. the grip cotton tie on 
consignment, C. agreeing ‘‘ to handle the cotton tie as follows, viz.: pay- 
ing $2.50 per bundle, with invoice rendered (after first sixty days) every 
thirty days for number of bundles of cotton ties sold, less ten per cent.,”’ 
C. to give B. his ‘‘ entire shipments of cotton and influence,"’ and to bear 
‘fall expenses on consignment, such as fire insurance, ete.”’ C., after 
being adjudged a bankrupt, made a composition with his creditors under 
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CONTRACT — continued. 
the act of June 22, 1874, B. not being included among those who accepted 
it. Afterwards, B. brought suit against C. on an account embracing 
charges antedating the bankruptcy, ror ties and other merchandise fur- 
nished him, in which C. was credited with net proceeds of different lots of 
cotton consigned by him. The default claimed was for failing to pay 
over at end of every thirty days. Held — 

1. C. was not required, under the contract, to keep separate the pro- 
ceeds of each sale, to be delivered to B. as his money. 

2. C. could sell on any terms he chose, being required only to report 
and pay over every thirty days, at the rate stipulated by contract. 

3. Plaintiff's demand was for a debt due under the contract, and not 
for a trust fund. 

4. Under the contract, the proceeds of sales did not become the 
property of B. so as to make it wrongful in C. to mingle them with his 
own money, and his failure to pay over did not exclude him from the 
benefits of the bankrupt law. His demand was not of such a fiduciary 
character as precluded its discharge by the bankrupt proceedings and 
composition. Kaufman v. Alexander, 562. 

5. A banking house in San Antonio wrote the following letter: 

**San Antontro, April 29, 1875. 
“Messrs. D. & Bro.— Gentlemen — Messrs. B. & Co., of St. Louis, 
write us to pay all your drafts for cattle purchases. We will furnish 
all funds for these purchases, taking your drafts for them. 
** Respectfully, L. & M.” 
Afterwards, D. & Bro. drew their sight draft on L. & M. in favor of a 
third party, and at the same tim? drew on B. & Co. in favor of L. & M 
to cover the amount at twenty days. ‘The draft on L. & M. was protested, 
and in a suit by the holder against L. & M., held, 

1. The letter of credit of April 29 was only such on condition that 
D. & Bro. should draw in favor of L. & M. on B. & Co., to cover any 
drafts drawn by D. & Bro. on L. & M. 

2. Compliance with this condition was in the nature of a condition 
precedent. 

3. A draft on B. & Co. in favor of L. & M. at twenty days to cover 
the sight draft, was not a compliance with the condition. Lochivood d: 
Manning v. Brownson, 523. 

CONTRIBUTORY NEGLIGENCE. See NeGuicencr. 
CONVERSION. See Estates or DrecepEnts, 3. 
CONVEYANCE. See Deep. 
CORPORATION. 

See Crrres AnD Towns. Rartway Company. 

FRANCHISE. Rari~way Srock. 

1. The liability of directors for a breach of duty which involves the 
property, as a whole, of the corporation for which they act, is primarily to 
the corporation whose agents they are. Evans v. Brandon, 56, 
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CORPORATION — continued. 

2. If the corporation refuses to sue, and is still under the control of the 
directors sought to be held responsible, a stockholder may maintain an 
equitable proceeding to protect the interests of the corporation, as the 
trustee for all its stockholders and creditors. Jd. 

3. A petition by a stockholder in a corporation for a recovery of dam- 
ages for the wrongful acts of the directory, not in behalf of the corpora- 
tion, but for himself individually, is bad on demurrer. Jd. 


COSTS. See Srarures ConstTRUED, 19. 
CUSTOM. See Noricer, 2. 


CUMULATIVE. See Cienx’s Costs, 1. 





DAMAGES. See Interest, 3. Rarnway Company. StTockHoLper, 4. 

1. A railway company is not liable in damages for culpable negligence, 
where the injury results from the failure of the company to provide in 
the construction of its roadbed against extraordinary floods unknown to 
common experience, and which could not have been reasonably antici- 
pated in the construction of the road. Railway Co. v. Haluran, 46. 

2. The liability of directors for a breach of duty which involves the 
property, as a whole, of the corporation for which they act, is primarily to 
the corporation whose agents they are. Evans v. Brandon, 56. 

5. If the corporation refuses to sue, and is still under the control of 
the directors sought to be held responsible, a stockholder may maintain 
an equitable proceeding to protect the interests of the corporation, as the 
trustee for all its stockholders and ereditors. Id. 

4, A railway company is not liable to its employes as an insurer for 
injuries caused by defective implements it may furnish them, if all proper 
precautions be taken to see that they are reasonably safe and strong. 
G., H. dS. A. R. Co. v. Delahunty, 206. 

5. In a suit for damages for personal injuries, brought by a brakeman 
against a railway company, in which the unskilfulness and incompetency 
of the engineer were charged as causes of the injury, the court admitted 
in evidence the declarations of the engineer to the plaintiff, to the effect 
that he would as soon run over him as not. Held — 

1. The evidence was admissible, as a circumstance showing the 
want of care on the part of the company in the selection of him as 
its engineer, but it should have been so restricted by appropriate 
instructions to the jury. 

2. The personal malice indicated by the declaration, if the cause 
of the injury, would not render the company liable for actual dam- 
ages thus inflicted on a fellow servant, and the jury should have 
been so instructed. HW &7'. C. R. R. Co. v. Willie, 318. 

6. A passerger on a railroad purchased a ticket from one not the agent 
of that road, which was issued by one who was the general ticket agent 
of another railway company. The agent issuing the ticket was author- 
ized, by custom among railroads, only to issue tickets of a certain pre- 
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DAMAGES — continued. 
scribed form. The ticket purchased was not of the prescribed form, and 
on being presented was not accepted by the conductor, who ejected the 
passenger from the car, after the train had proceeded a few miles from 
the station, on his refusing to pay his fare as a passenger. On appeal by 
the railway company from a judgment for seven hundred and fifty dollars 
damages against it, held, 

1. The ticket having been issued by one who at most occupied to 
the defendant company the relation of special agent, the passenger 
purchased the ticket at his own peril. 

2. The ticket when presented being detached from the stub, and 
having printed on it the words ‘‘not good if detached,’’ the con- 
ductor acted properly in rejecting it. 

3. The defendant company was not liable in damages. 

4. No special damage from inconveniences, disappointment or loss 
of time being proven, the verdict for seven hundred and fifty dollars 
Was excessive, even had the company been liable. H. d T.C. R. BR. 
Co. v. Ford, 364. 


DEBTOR AND CREDITOR. See Constanment, 1. 

1. A general deposit with a banker creates, as between the bank and 
the depositor, simply the relation of debtor and creditor. Baker v. Ken- 
nedy, 200. 

2. A deposited money with B, a banker; the amount was passed to the 
credit of B on the books of a railway company, and a receipt therefor was 
given, which recited that the money was held ‘‘subject to order of C, or 
whom it might concern, being amount of money deposited with B by A 
to pay A’s draft in favor of C, which C has not called for.” This arrange- 
ment was ratified by A. Afterwards the company consolidated the de- 
posit with items of account due D, who received therefor in his own name 
bonds covering the whole amount. In a suit by the assignee of A against 
1) for the bonds covering the amount of this deposit, held — 

1. That no trust existed on the part of the company for the invest- 
ment of the deposit in bonds. 

2. The company, by the transaction, was simply substituted for B, 
and subrogated to his liability. 

3. The action of the company in placing the deposit to the credit 
of D, if unauthorized, did not make D the trustee for A, or authorize 
A to pursue any particular investment made by D of the fund. 

4. A’s remedy against D, if any, was for money received and con- 
verted. 

5. A judgment against D, for the amount due on the deposit, 
“which may be discharged by that amount in value of bonds of the 
company,’ was error in a suit bronght for the recovery of the 
bonds. Id. 

DECLARATIONS. See Evipence, 16. 


DECREE. See Evipence, 7, 8. 
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DEED. See AcKNOWLEDGMENT. Marrrep Woman. SEPARATE Prop- 






ERTY, 5, 6. 

1. A mortzagor, to secure an antecedent debt, executed a mortgage on 
all his lands *‘ unappropriated *’ in the Abner Lee survey. When the 
mortgage was executed, it appeared from the records of the county, that 
the mortgagor owned of said survey seventeen hundred and ninety-two and 
61-109 acres, but he had prior thereto conveyed all of said survey by deed 
not then registered, except one hundred and fifty acres. In a contest 
between the purchaser under the mortgage and the owner of the interest 
conveyed in the unrecorded deed, there being no allegation of mistake, or 
showing a right to reform the mortgage as against third parties, held, 
that the purchaser under the mortgage acquired title to the one hundred 
and fifty acres only. Crawford vy. Bonner, 194. 

2. The description of land in an instrument purporting to convey it is 
sufficiently certain if it states the name of the tract and county in which 
it ‘is, and refers, for specific description, to deeds of record in which the 
land is clearly described. Steinbeck v. Stone, 382. 

3. A deed to land is not void for want of certainty in the description, 
which recites only the county in which it is situated, the number of acres 
it contains, and the designation of the particular claim by virtue of which 
it was located, if it conveys the entire tract, and not an undefined part. 
Knowles v. Torbitt, 557. 

4. This case distinguished from Wofford r. McKinna, 23 Tex., 36; Nor- 
ris v. Hunt, 51 Tex., 699, and that class of cases, where, in an attempted 
conveyance of undefined portions of larger tracts, the ambiguity was ap- 
parent on the face of the instrument. Jd. 

5. Under the modern practice in ejectment, a general description of 
the premises sued for is good, unless a different rule be prescribed by 
statute. Id. 

6. The delivery of a deed properly executed by the husband and wife, 
and acknowledged by them in accordance with the statute, when the de- 
livery is made by the husband, will pass the wife's title, though the de- 
livery may have been made in violation of instructions from the wife, if 
the grantee had no notice of the instructions; and aliter, if the grantee 
has notice that the delivery is unauthorized. Edwards v. Dismules, 605. 


DEED OF TRUST. See FraupuLENT CONVEYANCE, 2, 3, 5, 7. Morr- 


GAGE. Trusts AND TRUSTEES. 

1. A stipulation in a deed of trust executed on a stock of goods to secure 
a creditor, which attempts to create a lien on such goods as may be after- 
wards added to the stock, cannot affect the other provisions of the deed, 
if it be in other respects valid. Scott v. Alford, 82. 


DELIVERY. See Deep, 6. 
DEMURRER. See Practice 1n District Court, 21. 
DEPOSIT. 





1. A general deposit with a banker creates, as between the bank and 
the depositor, simply the relation of debtor and creditor. Baker v. Ken- 
nedy, 200. 
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DEPOSIT — continued. 

2. A deposited money with B, a banker; the amount was passed to the 
credit of B on the books of a railway company, and a receipt therefor was 
given, which recited that the money was held “ subject to the order of C, 
or whom it might conccrn, being amount cf money deposited with B by 
A to pay A’s draft in favor of C, which C has not called for.”’ This 

. arrangement was ratified by A. Afterwards the company consolidated 
the deposit with items of account due D, who received therefor in his own 
name bonds covering the whole amount. In a suit by the assignee of A 
against D for the bonds covering the amount of this deposit, held— 

1. ‘That no trust existed on the part of the company for the invest- 

P ment of the deposit in bonds. 

2. The company, by the transaction, was simply substituted for 
B, and subrogated to his liability. 

3. The action of the company in placing the deposit to the credit 
of D, if unauthoriz2d, did not make D the trustee for A, or author- 
ize A to pursue any particular investment made by D of the fund. 

4, A’s remedy agains! D, if any, was for money received and con- 
verted. 





5. A judgment against D, for the amount due on the deposit, 
““ which may be discharged by that amount in value of bonds of the 
company,”’ was error in a suit broug'it for the recovery of the 
bonds. Id. 


DESCRIPTION. 

1. The description of land in an instrument purporting to convey it 1s 
sufficiently certain if it states the name of the tract and county in which 
it is, and refers, for specific description, to deeds of record in which the 

e° land is clearly described. Steinbeck v. Stone, 382. 

2. In a suit to foreclose a vendor's lien, the fact that a note offered in 
evidence corresponds in date and amount with one recited in the deed as 
having been executed by the purchaser for the land, is prima facie evi- 

. . cence that it is the note executed for the purchase money. Jd. 

3. A deed to land is not void for want of certainty in the description, 
which recites only the county in which it is situated, the number of acres 
it contains, and the designation of the particular claim by virtue of which 
it was located, if it conveys the entire tract, and not an undefined part. 
Knowles vy. Torbitt, 557. 

4. This case distinguished from Wofford v. MeKinna, 23 Tex., 36; Nor- 
ris c. Hunt, 51 Tex., 609, and that class of cases, where, in an attempted 
conveyance of undefined portions of larger tracts, the ambiguity was ap- 
parent on the face of the instrument. Jd. 

5. Under the modern practice in ejectment, a general description of the 
premis?s sued for is good, unless a different rule be prescribed by stat- 
ute. Jd. 

6. In a suit to enforce a vendor's lien on land for the payment of a note 
given for the purchase money, there was no specific description of the 
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DESCRIPTION — continued. 
land set forth in the petition in terms, but reference was made for further 
description to a deed executed by the vendor. Judgment was rendered 
for the amount due on the note, and ordering the sale of land not specific- 
ally described in terms by the judgment, but referred to as described in 
a deed recorded on certain pages of the county record of deeds: JZeld — 

1, There being no statement of facts contained in the transcript, 
the presumption is in favor of the judgment. 

2. The description of the land was sufficiently certain, the same 
being set forth so as to be identified with certainty in the deed. 

3. The fact that the judgment describes the land further than as 
averred in the pleadings by reference to the particular registry book 
and page in which the deed to the same was recorded, was not a vari- 
ance from the pleading, but an additional description, which, in the 
absence of a statement of facts, it will be presumed was sustained by 





the pleadings. Rodgers v. McLaren, 423. 
DESIGNATION OF HOMESTEAD. 

1, The ordinary mode of designating a homestead is by occupancy. 
The necessity of legislation on this subject suggested. Barnes v. White, 
622. 

2. To impress the character of a homestead upon property where there 
has been no previous occupancy, there should at least be a present bona 
Jide intention to dedicate it as a home, coupled with such acts of prepara- 
tion and subsequent early use as a homestead as would reasonably ainount 
to notice of dedication, and thus prevent that from being used as an in- 
strument of fraud which was designed as a shield of protection. Jd. 

DIRECTORS. See Acrroy, 1, 2. 

DISCUSSED. See Cases Discussep. ° 
DISSOLUTION OF PARTNERSHIP. See Partrnersurp, 1. 
DISTINGUISHED. See Cases D«sTiNGuIsHED. 


DOMESTIC RELATIONS. 


See HusBAND AND WIFE. MarrieED WoMAN. 
DRAFTS. 
See LETTER OF CREDIT. CONTRACT. 


1. A banking house in San Antonio wrote the following letter: 
“San Antonro, April 29, 1875. 
‘‘Messrs. D. & Bro.— Gentlemen — Messrs. B. & Co., of St. Louis, 
write us to pay all your drafts for cattle purchases. We will farnish all 
funds for these purchoses, taking your drafts for them. 
‘* Respectfully, L. & M.” 
Afterwards, D. & Bro. drew their sight draft on L. & M. in favor of a 
third party, and at the same time drew on B. & Co. in favor of L. & M. 
to cover the amount at twenty days. The draft on L. & M. was pro- 
tested; and in a suit by the holder against L. & M., held, 
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DRAFTS — continued. 
1. The letter of credit of April 29 was only such on condition that 
D. & Bro. should draw in favor of L. & M. on B. & Co., to cover any 
drafts drawn by D. & Bro. on L. & M. 
2. Compliance’ with this condition was in the nature of a condi‘ion 
precedent. 
3. A draft on B. & Co. in favor of L. & M., at twenty days to 
cover the sight draft, was not a compliance with the condition. 
Lockwood d: Manning v. Brownson, 525. 


DUE DILIGENCE. See FraupuLent ConveyANCE, 5. JUDGMENT LIEN, 
1. Norice, 3. 
DURESS. 

1. To entitle a party who has paid money to recover it back on the 
ground of duress, he must at the time of payment have been under the 
necessity of either then making the payment, or.of resorting to the 
courts to get possession of the property wrongfully detained, or to recover 
his liberty, or he must at least show that there was an apparent necessity 
of resorting to the courts for one or the other of these purposes. Ladd 
v. The S.C. P.:@ M. Co., 172. 

EJECTMENT. See Trespass ro Try Trrze, 2. 
‘ELECTION. See Estates or Decepents, 1. 
EQUITABLE RELIEF. See Equrry, 1, 4. 
EQUITABLE TITLE. See Equiry. 

EQUITY. 

1. In trespass to try title, brought in 1874, the plaintiff's petition, for- 
mal in other respects, alleged a contract made in 1856 by his intestate to 
convey the land on the payment of the purchase money notes by the 
vendee; that the vendee died, and the defendant, with notice that the 
purchase money was unpaid, bought at administrator's sale; that posses- 
sion was taken by the vendee, and, though not adverse, was continued by 
those claiming under her; that a new purchase money note,was executed 
by the vendee in 1860, which remained unpaid, and that the same was 
presented and allowed as aclaim against the estate of the vendee, ‘‘ to 
be paid when title is perfected."’ The defendant demurred, and pleaded 
the act of the plaintiff in procuring an allowance of the claim, as a cred- 
itor of the estate, in estoppel of his right to maintain a suit for the land: 
Held — , 

1. That the superior title remained in the heirs and legal repre- 
sentatives of the vendor, and the petition was sufficient to support 
an action of trespass to try title. 

2. The legal title to the estate carried with it a legal right to the 
land. 

3. Whatever may have been the laches of the legal representa- 










EQUITY — continued. 
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tives of the vendor in enforcing a lien on the land, one represent- 
ing the purchaser could not retain the land without making full 
payment. 

4. Before the defendant can ask equity, he must do equity. Har- 
ris v. Catlin, 1. 

2. One who bids upon land at a sheriff's sale under an agreement with 
the judgment creditor that the purchase shall be for the creditor, holds 
the title in trust for him, though the deed be made in the name of the 
bidler. Byrnes v. Morris, 213. 

3. A bidder who, under such circumstances, receives a conveyance in 
his own name, cannot plead an estoppel against the judgment creditor 
who afterwards has the same land again sold under an alias execution, 
issued on the same judgment. ‘The rights of the bidder, if any, having 
ucerued before the second sale, he was not thereby induced to change his 
former condition, or incur additional hability. Jd. 

4. A purchaser of land at a sale foreclosing a mortgage which was exe- 
cuted by the husband and wife jointly, on land held in trust by the hus- 
baad for the wife, cannot be dispossessed by the heir of the wife until he 
has done equity by paying off the mortgage debt. Devis v. Roosvelt, 
305. 

5. Where land claimed as a homestead is charged with equities and 
incumbrances antedating the purchase, the husband, acting in good faith, 
has the right to adjust such equities and incumbrances by substituting for 
them a new lien onthe land. Gillum y. Collier et al., 592. 

6. If the husband seeks to avoid such new lien on the ground that the 
homestead, at the time the new lien was given, was in fact free from all 


previous equities and incumbrances, he should establish his equitable de- 
fense with reasonable certainty. If limitation against the old incumbrance 
at the time the new lien was given be relied on, evidence should be pro- 
duced negativing the existence of any fact that could have kept the former 
incumbrance alive. Id. 

7. Where one conveys a portion of a tract of land, on the whole of 
which there is a former incumbrance, and afterwards adjusts the incum- 
brance by substituting therefor a new lien on the entire traet, his vendee 
not being a party thereto, satisfaction of the new lien can only be en- 
forced as against the vendor. Id. 

8. A patent for land issued to one not a colonist of Peters’ colony, and 
whic embraces land within the reservation made by the contract with W. 
8. Peters, will not be held void at the suit of parties having no equities 
prior to the issuance of the patent, if it was issued from the proper office, 
at a time when, on surveys lawfully made or renewed, during a preceding 
interval, such patent might have lawfully issued. Bryan v. Shirley, 440. 


ESTATES OF DECEDENTS. See Jupement, 1, 2, 7. Propare Mar- 





TERS. WITNESS, 2. 
1. The owner of a homestead executed a note to his intended wife, in 
considerat:on of the marriage (which was afterwards consummated), and 











{STATES OF DECEDENTS — continued. 
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secured it by a mortgage on the homestead. He died, leaving the wife 
surviving, and the only constituent of the family, and by will recognized 
the mortgage lien and charged the homestead property with its payment: 
Held — 

1. That the widow could elect to retain the homestead, or accept 
the provisions of the will. 

2. That the note was a charge upon the property mortgaged for 
its payment, after it ceased to be a homestead. 

3. That in a suit to enforce her rights, her prayer for a sale of the 
property to satisfy the note, or in the alternative, for the possession 
and title of the property as a homestead, could not prejudice her 
claim. 

4. Had the note been allowed and paid without sale of the prop- 
erty, the widow would not have been entitled to retain possession of 
the homestead, as against others to whom the husband had by will 
bequeathed it; but she was entitled to possession until payment of 
the note, and until then could not be charged with the value of its 
use and occupation. : 

5. Minor legatees. not the children of the deceased, who, under 
the will, took no interest in the homestead, were not necessary par- 
ties in a proceeding against the administrator to enforce the rights of 
the widow. 

6. A decree of the district court against the administrator of the 
estate, ordering the sale of the property for the payment of the note 
to be made by the sheriff, was error. After establishing the mort- 
gage, the judgment creditor should have been remitted to the county 
court for its satisfaction. McCormick v. McNeil, 15. 

2. Art. 5487, Pasch. Dig., which declared that property reserved from 
forced sale, or its value if there should be nosuch property, does not form 
any part of the estate of a deceased person if a constituent cf the family 
survives, was not repealed by the act of August 9, 1876 (acts of 16th Leg., 
p. 93). The probate court had full jurisdiction to secure to the surviving 
family the benefits of that provision of the act. MeGowen v. Zimple- 
man, 479. 


3. When administration is begun in the proper jurisdiction, under 
which property reserved from forced sale by art. 5487, Pasch. Dig., has 
been converted by proceedings regular in their character, the administra- 
tor is not liable in an action for conversion brought in the district court 
by a surviving constituent of the family of the decedent who failed to 
assert her rights in the probate court, ther2 being no charge of fraud. Jd. 

4. The judgments of the probate court in matters of administration, 
where jurisdiction has attached, are, when regularly rendered, binding 
upon all parties in interest, until set aside by direct proceedings instituted 
for that purpose. Id. 


5. This case distinguished from Runnels v. Runnels, 27 Tex., 571. Id. 
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See Certrarnty, 1. Crries anp Towns, 3. EvipEence, 1. 
Equity, 2. Francuise, 9. INsuRANCE Company, 3. PLEADING, 2, 3. 

, ’ , 
Purcuaser, 3. Rar~way Stock, 8. 


EVIDENCE. See Practice 1n SupREME Court, 1. Fravp, 1. 





1. A railway company, in an action against it by a stockholder for 
wrongful conversion of his interests, is not precluded by the erroneous esti- 
mates of its officials, embodied in a published report, from showing the 
true value of its assets. J. dG. N. R. R. Co. v. Bremond, 96. 

2. ‘The mere possession of a negotiable instrument produced in evidence 
by the indorsee or assignee when no indorsement is necessary, imports 
prima facie that he acquired it bona fide for full value, in the usual 
course of business, before maturity and without notice of any circum- 
stance impeaching its validity, and that he, as the, owner, is entitled to 
recover as against the maker, notwithstanding there might be a good 
defense to the instrument against the payee. Blum vy. Loggins, 121. 

3. To admit a defense by the maker of such an instrument against the 
assignee, the maker must first prove that there was fraud or illegality in 
the inception of the instrument, or other circumstances which raise a 
strong suspicion of fraud or illegality. When this is done, it will devolve 
upon the holder to show that he acquired the instrument bona fide for 
value, in the usual course of business, while current, and under circum- 
stances which created n> presumption that he knew the facts which 
impeached its validity. Jd. 

4. The assignment of a negotiable note for the purpose of liquidating 
a pre-existing indebtedness, is not out of the usual course of business in 
the transfer and a:signment of commercial paper, and is for a valuable 
consideration. Jd. 

5. This case distinguished from Ayres v. Duprey, 27 Tex. 593. Id. 

6. When the holder of a negotiable note takes the legal title to the 
same merely as the agent of the payee, by whom it has been indorsed to 
him, and has himself no interest in the paper, but merely authority to 
collect it and apply the proceeds to a debt due him, the maker may avail 
himself of any defense to which he would be entitied if sued directly by 
the indorser. Id. 

7. See opinion for statement of a witness, held to b2 properly excluded 
by the court, because the same was argumentative, and a conclusion of 
the witness. Byrnes v. Morris, 213. 

8. In a suit involving title to land, the decree of a chancery court of 
another state was offered in evidence to show the nature and terms of a 
trust under which money was transferred, by order of that court, to a 
trustee appointed by a district court of Texas to receive it, which money 
was invested in the land, under a deed showing the trust character of the 
transaction: Held, that the decree was properly admitted in evidence, not 
as a muniment of title, but as showing the nature and terms of the trust 
attaching to the funds, and also attaching to the land in which they were 
invested. Wallace v. Campbell d Maxey, 229. 
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9. The decree of the court of chancery recited that ‘neither the corpus 
of the trust fund, nor the increase thereof, should be subject to any debts 
which the cestui que trust now owes, or may hereafter contract, but the 
said trustee shall apply the income of the same to the use and benefit of 
the said cestui que trust.’’ The fund, being transferred to Texas, was in- 
vested in land under a conveyance to the Texas trustee, ‘‘to hold for the 
use and benefit of the said cestui que trust and the heirs of his body for- 
ever."’ In a suit between the purchaser of the land under execution 
against the cestui que trust, and the trustee, held, 

1. The cestui que trust had no interest i the land subject to 
execution. 

2. The purchaser under execution was chargeable with notice that 
the legal title was held by the trustee, and he acquired no better 
title than the cestui que trust had. Id. 

10. A duly certified copy from the records of the district court, of a 
judgment rendered therein, is admissible in evidence without the aid of 
the statute making duly recorded instruments admissible, and conse- 
quently is not affected by the proviso requiring such instruments to be 
filed among the papers three days before the ccmmencement of trial. 
(R. C., 2257.) MeDaniel v. Weiss, 257. 

11. In a suit for damages for personal injuries, brought by a brakeman 
against a railway company, in which the unskilfulness and incompetency 
of the engineer were charged as causes of the injury, the court admitted 
in evidence the declarations of the engineer to the plaintiff, to the effect 
that he would as soon run over him as not. Held — . 

1. The evidence was admissible, as a circumstance showing the 
want of care on the part of the company in the selection of him as 
its engineer, but it should have been so restricted by appropriate in- 
structions to the jury. 

2. The persona! malice indicated by the declaration, if the cause 
of the injury, would not render the company liable for actual dam- 
ages thus inflicted on a fellow servant, and the jury should have been 
so instructed. H. & T. R. R. Co. vy. Willie, 318. 

12. Suit was instituted by mandamus to compel a survey, by the holder 
of a land certificate, and to cancel a patent issued to the land. The de- 
cree cancelled the patent, and decreed the land to be subject to the file 
and loca‘ion of the plaintiff. Held, the fact that the record did not dis- 
close that the surveyor was still a surveyor at the date of the judg ment 
was not sufficient to require a reversal. De Montel v. Speed, 339. 

13. In a suit to foreclose a vendor's lien, the fact that a note offered in 
evidence corresponds in date and amount with one recited in the deed as 
having been executed by the purchaser for the land, is prima facie evi- 
dence that it is the note executed for the purchase money. Sfeinbeck v. 
Stone, 382. 

14. The statute does not disqualify a party to a suit by an administra- 
tor from testifying in the cause, except as to a transaction with, or state- 
43 
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EVIDENCE — continued. 
ment by, the intestate. (Rev. Stat., art. 2248.) In such a suit the de- 
fendant may testify as to what he himself had done under and by virtue 
of a contract with the intestate. Potter v. Wheat, 401. 

15. There is no rule of law which forbids the wife, in support of her 
rights against a third party, from testifying as to the fraudulent acts of 
her husband. Edwards v. Dismukes, 605. 

16. In proceeding against a sheriff for failing to levy an execution 
which came to his hands in November, the tax rolls showing that the de- 
fendant in execution rendered no property for taxes on the first day of the 
preceding January, would be inadmissible in evidence. Battle v. Chan- 
dler, 613. 

17. In such a proceeding the declarations of the defendant in execution, 
made after the return of the execution, to the effect that he had no prop- 
erty liable to levy while the execution was in the officer's hands, is irrel- 
evant and inadmissible to prove that fact. Id. 

18. When evidence is offered which is not admissible for the general 
purposes of the trial, and exception is made to it on such ground, if the 
exception be overruled on the ground that such testimony is admissible 
for a special purpose and to a limited extent, the record should show that 
it was admitted only to the extent and forthe purpose for which it is 
legitimately admissible. Jd. 


EXCESSIVE DAMAGES. See Damages, 6. 
EXECUTION OF POWER. See Powers, 1. 


EXECUTION SALE. See Jup@ment Lien, 1. 

1. A plaintiff who, at execution sale under judgment foreclosing a iien 
reserved in a deed made by him to the defendant, in a proceeding to 
which a subsequent vendee in possession was not a party, may, after 
bidding off the land and crediting the amount of his bid on the execu- 
tion, have the sale set aside, in a subsequent proceeding against both 
parties, the credit on the execution cancelled, and the property subjected 
by decree to sale to satisfy the lien. No objection to the second proceed- 
ing was urged by the defendant in the original suit. Savage v. Fair- 
man, 601, 

2. The legal effect of both proceedings is a personal judgment against 
the original vendor for the debt, and a decree against him and his 
vendee, subjecting the land to the satisfaction of the lien. Id. 

EXECUTORS AND ADMINISTRATORS. See Estares or DECEDENTsS. 
EXEMPLARY DAMAGES. See DamaGes, 6. 
FACT CASES. See Jupament, 8. 

1. See statement and opinion for facts under which property worth 
$2,000, was sold at trust sale for $100, and the sale sustained, Klein v. 
Glass, 37. 

2. See statement and opinion for facts on which a charge to the jury, 
that tue liability of a railway company to a passenger injured by an ac- 
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cident, caused by a defective road-bed, depended upon the ‘‘ manner and 
speed of running the train, considering the condition of the track and the 
state of the weather, if that in any way superinduced the accident,’ was 
held error. Railroad Co. vy. Halloren, 46. 

3. See opinion for statement of a witness, held to be properly excluded 
by the court, because the same was argumentative, and a conclusion of 
the witness. Byrnes v. Morris, 213. 

4. See statement of case for facts sufficient to support a finding, that 
land was ccmmunity property when conveyed to the wife and subject to 
execution against the husband. McDaniel v. Weiss, 257. 

5. See statement and opinion for case in which objection to a judgment 
for ten per cent. attorney's fees azainst the obligors in a promissory note, 
came too late when made for the first time after appeal. Smith v. 
Brownson d: Co., 271. 

6. See statement of the case for facts sufficient to authorize an injunc- 
tion against a judgment rendered against a garnishee. Freeman v. 
Miller, 372. 

7. See errors assigned in such general terms as, under the rules of prac- 
tice, the court will not be required to pass upon. Carter v. Roland, 540. 

8. See statement for a case in which the husband was not a necessary 
party, andin which the dismissal of the suit as to him did not operate a 
discontinuance. Edwards vy. Dismukes, 605. 

9. See statement of case for facts held sufficient to authorize convey- 
ance of community land by surviving wife when her action was attacked 
in a collateral proceeding. Green vy. Grissom, 432. 

10. See statement of case for land certificates, which it was held was 
not so defective as to affect the validity of a patent issued thereon. 
Bryan v. Shirley, 440. : 


FINAL JUDGMENT. 


1. A judgment of revivor, which simply recites and verifies the rendi- 
tion of the former judgment, but which makes no provision for the issu- 
ance of execution to enforce the collection of the amount formerly 
ascertained to be due, is not afinal judgment. Fitzgerald v. Evans, 461. 

2. A judgment final should contain, Ist. The facts judicially ascertained, 
with the manner of ascertaining them entered of record. 2d. The 
recorded declaration of the court, pronouncing the legal consequences of 
the facts thus judicially ascertained. Id. 


FORCIBLE ENTRY AND DETAINER. 








1. The policy of the law being to confine the inquiry, in proceedings 
in forcible entry and detainer, to the question of the right of possession 
only, a third party, who, in sucha proceeding before a magistrate, claims 
possession by virtue of his superior title, cannot intervene, sinc? the magis- 
trate cannot try the question of title. Texas Land Co. v. Turman, 619. 

2. In such a proceeding, a tenant holding over may, however, defend 
his possession by showing that after lease he purchased the landlord's 
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FORCIBLE ENTRY AND DETATNER —continued. 
title at execution sale, and he may lawfully attorn to a third party, who, 
after the date of his lease, had thus purchased. Id. 

3. A third party thus purchasing title may, by injunction, stay pro- 
ceedings by the original landlord, who is insolvent, against the tenant, 
| until the question of title can be determined. Id. 

4. The statute of forcible entry and detainer, which makes the decision 
of the county court on appeal or certioravi final, was intended as the rule 
between the orig:nal parties only. Id. 

5. When, on motion, an injunction which issued to stay proceedings 
before a magistrate in forcible entry and detainer, issued on a petition 
which containcl the allegations of a petition in trespass to try title, is 
dissolved, it is error to dismiss the petition, but the same should be con- 
tinued over for a hearing on the merits. Id. 

FORCED SALE. 
1. No decree can b2 rendered in a proceeding based on a promissory 
note executed jointly by the husband and wife, subjecting her separate 
estate to forced sale, in the absence of averments and proof that the obli- 
gation was incurred for necessaries for the wife and family or for her sep- 
i! arate estate. Smith v. Brownson d Co., 271. 
2. In such a proceeding, the failure to render a general judgment 
| against the wife, is not error to the injury of a surety on the note of which 
he can complain. Id. 

3. No forced sale of the homestead can be made, since the adoption of 
the constitution of 1876, for work done and material furnished in con- 
structing improvements on it, unless the contract therefor is in writing, 
and the consent of the wife given thereto, under the same formalities re- 
quired in making a conveyance of the homestead. Barnes v. White, 628. 

FOREIGN JUDGMENT. 

1. The decree of a court of another state cannot affect directly the title 

to land in Texas. Davis v. Roosvelt, 305. 


FORFEITURE. 
See Crt1es AND Towns, 10. INSURANCE COMPANY, 3. 
FRANCHISE. 

1. A cotton press and manufacturing company does not, by virtue of 
the legislative act incorporating it for the purpose of carrying on a ware- 
housing and cotton compress business, submit its property and services to 
public use. It is by reason of the nature and character of the business, 
and not from the fact that it is carried on by an individual or corporation, 
that the laws hold the property or services of the owner to have been sub- 
mitted to public use. Ladd vy. The S.C. P. d& M. Co., 172. 

2. The business of warehousing and compressing cotton is not an em- 
ployment which the common law declares public. Id. 

3. In the absence of a legislative enactment, a business strictly juris 
privati will not become juris publici by reason of its magnitude or the 

number of persons affected by it; the right to control the property in- 
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FRANCHISE — continued. 








vested in it pertains (if to any) to the legisiative and not to the judicial 
department of the government. Jd. 

4. A party who has not subjected his property and services to public 
use, by the character of his business, does not do so by reason of a com- 
bination with others in a like businesss, though he may be enabled thereby 
to exact from those who may employ him unreasonable and exortionate 
charges for the services rendered. Id. 

5. Munn v. Illinois, 4 Otto, 125, discussed. Jd. 

6. Plaintiff alleged in effect that defendants, who were engaged in the 
business of receiving, storing, compressing and delivering cotton, had, 
without any exclusive right to conduct that business, by combination, 
virtually acquired its exclusive control in the city of Galveston, which 
enabled them to extort fictitious charges, and charges without considera- 
tion, and thereby to collect toll on nearly all the cotton produced in 
Texas: Held — 

1. That in the absence of a legislative act, it did not follow as 
matter of law that the business was affected with a public use. 

2. If the combination was illegal, the parties to it would be sub- 
ject to such penalties as the law imposes. 

3. Quere, whether the legislative department can declare a busi- 
ness juris publici if the cireamstances under which it is conducted 
would seem to justify, and the good of society require it, which, in 
the absence of such an act, would be subject to the laws governing 
private business, without violating the constitution. Jd. 

7. The creation of a corporate franchise is an attribute of sovereignty 
to be exercised solely by the supreme power of the state. Such fran- 
chise being amenable only to the power which created it, that power 
alone can question the legality of its existence, by such proceeding as in 
its wisdom it may adopt. Brennan v. Bradshaw, 550. 

8. A more liberal rule of construction is allowed, in favor of public 
charters granted for the general good, than in private charters for indi- 
vidual gain. Id. 

9. By the general incorporation act of March 15, 1875, the legislature 
provided that a city might abandon its existing charter, and become in- 
corporated under the general law, by a vote of two-thirds of its city 
council, which action should be entered on the journal proceedings, and 
acopy thereof, under the ccrporate seal, should be filed and recorded in the 
office of the clerk of the district court of the county in which such city is 
situated. On a proceeding to enjoin the collection of taxes by the new 
city government operating under the general law, but which did not at- 
test the proceedings adopting the general incorporation law, under a cor- 
porate seal: Held — 

1. The controlling prerequisite of the statute for the acceptance 
of the new charter was the two-thirds vote of the city council, 
and the attestation by the corporate seal was not an essential pre- 

requisite to the existence of the new corporation. 
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2. It being shown that the city had existed for twenty years with- 
out a corporate seal, it was estopped from dexying its corporate exist- 
ence, and its citizens are in like manner estopped in a mere collateral 
proceeding. Id. 

10. A charter to build a railroad to a city imports authority to extend 
the road within the corporate limits, and the statute confers on a railroad 
having such charter the right to use any public street within such city, 
without making compensation therefor; the particular street being either 
agreed upon with the authorities of the city or designated in the manner 
pointed out by the statute. H. d& T. C. R. R. Co. v. Odum, 343. 





See Communiry Property, 2. NEGOTIABLE INSTRUMENTS, 2. 
FRAUDULENT CONVEYANCE. PAYMENT, 1. 

1. Inasuit by an assignee under deed, for the benefit of creditors, 
against an attaching creditor, the petition set forth the deed of assign- 
ment, in which the following clause was found: ‘‘ And my said trustee 
is hereby directed, when he sha!i have realized cash from said assets, in such 
sums as he may deem proper, that he pay out the same pro vata to the 
said creditors by installments or dividends, or he may retain the same 
until all the assets are converted, then pay out the whole, and close up 
the entire matter at once."’ On general demurrer to the petition, it was 
insisted that by reason of that clause the deed was void for fraud. Held — 

1. The clause in the deed is not of itself necessarily so inconsistent 
with fair dealing and the just rights of creditors, as to have required 
the court to declare the deed null and void. 

2. There was no error in overruling the demurrer and permitting the 
deed to be read in evidence. 

3. The fact that the deed authorized the assignee to sell for cash, or 
on credit, was but a badge of fraud, and did not per se render the 
deed void. Hicks v. Copeland, 581. 

2. In such a suit, the contest being virtually an effort by one creditor to 
subject property to his exclusive benefit as against all the other creditors, 
the exclusion of the evidence of the assignee (who asserted no right in 
himself as against creditors), as to how many of the notes and accounts 
assigned he had collected at the time of trial. was not error. Id. 

3. A valid assignment for the benefit of creditors cannot be rendered 
invalid by the subsequent neglect of the assignee to discharge his duties 
under the assignment. Jd. 

4. A deed of assignment for the benefit of all the creditors failed to 
convey all the property of the debtor subjcct to execution. Held — 

1. The failure to convey all the property, conceding the omission to 
be a badge of fraud, was not sufficient to entitle one of the creditors, 
for whose benefit in common with others the assignment was made, 
to have the deed declared absolutely void for his sole benefit. Jd. 
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FRAUD — continued. 


5. This case distinguished from D’Invernoise v. Leavitt, 23 Barb., 
80. Id. 

6. Wilson v. Forsyth, 24 Barb., approved. Id. 

7. There is no rule of law which forbids the wife, in support of her 
tights against a third party, from testifying as to the fraudulent acts of 
her husband. Edwards v. Dismukes, 605. 


FRAUDULENT CONVEYANCE. See Fravup. 


1. It is only when the fact or intention which avoids a deed is patent 
upon the face of the instrument, or is a necessary deduction from it, that 
the court can pronounce it void. Nor is it authorized to tell the jury, 
upon proof of a given fact, that they should find against the instrument, 
unless fraud is a legal and indisputable deduction from the existence of 
the fact. Scott vy. Alford, 82. 

2. A bankrupt, within six months prior to being adjudged a bankrupt, 
executed a deed of trust upon his entire stock of goods to secure a cred- 
itor; the deed was not filed for record until two months after its execution. 
No provision was made for other creditors. The trustee was to take pos- 
session only on the non-payment of the debt at maturity, and the busi- 
ness was to be conducted by the debtor, as usual, in the ordinary ccurse 
of trade. Held, that the transaction was not fraudulent per se; for a court 
to hold otherwise would be a usurpation of the province of the jury. Jd. 

3. An assignee in bankruptcy who failed to show that he represented 
creditors who were hindered, delayed or defrauded by a deed of trust, 
made and recorded by the bankrupt within six months before the adjudi- 
cation in bankruptcy, was bound by it. Id. 

4. The bankrupt law did not absolutely avoid all transfers made by the 
bankrupt within six months prior to the adjudication in bankruptcy, but 
only those in which the grantee had reasonable cause to believe that the 
conveyance was made contrary to, or in fraud of, thelaw. Jd. 

5. The execution of a deed of trust by a debtor, out of his usual course 
of business, to secure a creditor, does not affect the creditor with notice of 
the debtor's insolvency, but imposes on him the duty of using due dili- 
gence to ascertain the fact. Id. 

6. This ease distinguished from Peiser v. Peticolas, 50 Tex., 658, and 
the latter case discussed. Id. 

7. A stipulation in a deed of trust executed on a stock of goods to se- 
cure a creditor, which attempts to create a lien on such goods as may be 
afterwards added to the stock, cannot affect the other provisions of the 
deed, if it be in other respects valid. Id. 

&. The authority of courts will not be exercised to cancel a deed on the 
application of the vendor, when it is made for the purpose of evading 
the payment of just debts; and it would seem that the same rule should 
apply when the conveyance was made with that motive, though under a 
mistake as to the liability of the vendor for the debt, caused by the 
frauduient representations of the vendee. Cameron v. Romele, 233. 
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GARNISHMENT. 

1. The payment of debt is not imposed on the garnishee as a penalty 
for his failure to make full answer, but because having failed to make 
such answer, he is supposed to tacitly admit that he has the means in his 
hands, or knows of property from which payment could be made. F'ree- 
man v. Miller, 372. 

2. To entitle a garnishee against whom judgment has been rendered to 
relief by injunction, he must show: First, that he has a good defense 
to the entire cause of action, or to such part of it as he proposes in his 
petition to litigate. Second, that it would be clearly unjust to permit it 
to be enforced. Third, that he could not avail himself of the defense at 
the proper time, or that he was prevented by fraud or accident, unmixed 
with any fault or negligence in himself or his agents, from interposing 
his defense. Id. ; 

3. See statement of the case for facts sufficient to authorize an injunc- 
tion against a judgment rendered against a garnishee. Id. 


GRANT. See Patent. 
GROSS NEGLIGENCE. See NeGuicencr. 
HEIRS 


See Bona Fine Purcnaser, 2. Trusts AND TrusTEEs, 11. 


HOMESTEAD. See Practice rx District Court, 15. 

1. The owner of a homestead executed a note to his intended wife, in 
consideration of the marriage (which was afterwards consummated), and 
secured it by a mortgage on the homestead. He died, leaving the wife 
surviving, and the only constituent of the family, and, by will, recognized 
the mortgage lien and charged the homestead property with its payment: 
Held — 

1. That the widow could elect to retain the homestead, or accept 
the provisions of the will. 

2. That the note was a charge upon the property mortgaged for 
its payment, after it ceased to be a homestead. 

3. That in a suit to enforce her rights, her prayer for a sale of the 
property to satisfy the note, or, in the alternative, for the possession 
and title of the property as a homestead, could not prejudice her 
claim. 

4, Had the note been allowed and paid without sale of the prop- 
erty, the widow would not have been entitled to retain possession of 
the homestead, as against others to whom the husband had by will 
bequeathed it; but she was entitled to possession until payment of 
the note, and until then, could not be charged with the value of its 
use and occupation. 

5. Minor legatees, not the children of the deceased, who, under 
the will, took no interest in the homestead, were not necessary 
parties in a proceeding against the administrator to enforce the rights 
of the widow. 
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HOMESTEAD — continued. 

6. A decree of the district court against the administrator of the 
estate, ordering the sale of the property for the payment of the note 
to be made by the sheriff, was error. After establishing the mort- 
gage, the judgment creditor should hive been remitted to the county 
court for its satisfaction. McCormick v. McNeil, 15. 

2. Under the provisions of the act of November 17, 1871 [Pasch. Dig. 
art. 7112], the husband alone, as the head of the family, could, in a 
proper case, ina bona fide transaction, where there was no intention to 
defraud the wife, so contract for material and labor to improve the home- 
stead, not the separate property of the wife, as to make the claim there- 
for the basis to fix and secure the mechanic's lien on the homestead. 
Minor v. Moore &: Ownby, 224. 

3. Where land claimed as a homestead is charged with equities and 
incumbrances antedating the purchase, the husband, acting in good faith, 
has the right to adjust such equities and incumbrances by substituting for 
them a new lien on the land. Gillum v. Collier et al., 592. 

4, If the husband seeks to avoid such new lien on the ground that the 
homestead, at the time the new lien was given, was in fact free from all 
previous equities and incumbrances, he should establish his equitable de- 
fense with reasonable certainty. If limitation against the old incumbrance 
at the time the new lien was given be relied on, evidence should be pro- 
duced negativing the existence of any fact that could have kept the former 
incumbrance alive. Id. 

5. No forced sale of the homestead can be made, since the adoption 
of the constitution of 1876, for work done and material furnished in con- 
structing improvements on it, unless the contract therefor is in writing, and 
the consent of the wife given thereto, under the same formalities required 
in making a conveyance of the homestead. Barnes v. White, 622. 

6. The ordinary mode of designating a homestead is by occupancy. 
The necessity of legislation on this subject suggested. Jd. 

7. To impress the character of a homestead upon property where there 
has been no previous occupancy, there should at least be a present bona 
Jide intention to dedicate it as a home, coupled with such acts of prepara- 
tion and subsequent early use as a homestead as would reasonably amount 
to notice of dedication, and thus prevent that from being used as an in- 
strument of fraud which was designed as a shield of protection. Jd. 


HUSBAND AND WIFE. See Marrrep Woman. 

1. When the husband deserts the wife, ceases to discharge his marital 
duties, and contributes nothing to her support and to the support of the 
children, the power to manage. control and dispose of the community 
property for purposes of support is transferred to the wife. In such a 
case, the discretion exercised by the wife in selling the community prop- 
erty will not be reviewed, unless it has been used to perpetrate a fraud on 
the husband's rights. Zimpleman vy. Robb, 274. 

2. The titles of the husband and wife to the community property are 
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HUSBAND AND WIFE —continued. 


IM 


equal, the only difference being, that the husband retains the power to 
manage, control and dispose of it, subject to the exception above stated. Id. 

3. The admissions in the joint pleadings of husband and wife are not 
conclusive as between them, on a subsequent controversy involving the 
same question. Davis v. Roosvelt, 305. 

4. There is no rule of law which forbids the wife, in support of her 
rights against a third party, from testifying as to the fraudulent acts of 
her husband. Edwards v. Dismukes, 605. 


PROVEMENTS IN GOOD FAITH. See LANDLORD AND TENANT. 


INCORPORATED COMPANY. 


See Rarrway CoMPANY. RatLway STOocK. 


INJUNCTION. 


See Facr Casss, 6. ForcrstE Entry AND DETAINER, 35, 5. 


1. When the equities of a bill for injunction are fully met and denied 
by the same answer, the injunction should be dissolved. Blum v. 
Loggins, 121. 

2. A petition for injunction to prevent the collection of a state tax, 


which discloses no individual damage about to be suffered from the sale 
sought to be enjoined, except that the sale would cast a cloud on the title 
of the plaintiff, is not sufficient to authorize the injunction. Rea v. John- 
son, 2~4. 

3. To entitle a garnishee against whom judgment has been rendered to 
relief by injunction, he must show: Féyst, that he has a good defense to 
the entire cause of action, or to such part of it as he proposes in his peti- 
tion to litigate. Second, that it would be clearly unjust to permit it to be 
enforced. Third, that he could not avail himself of the defense at the 
proper time, or that he was prevented by’ fraud or accident, unmixed with 
any fault or negligence in himself or his agents, from interposing his 
defense. Freeman vy. Miller, 372. 

4, When, on motion, an injunction which issued to stay proceedings 
before a magistrate in forcible entry and detainer, issued on a petition 
which contained the allegations of # petition in trespass to try title, is 
dissolved, it is error to dismiss the petition, but the same should be con- 
tinued over for a hearing on the merits. Texas Land Co. v. Turman, 
619. 

5. A petition for injunction to restrain the sale of land for taxes as- 
sessed under the act of August 21, 1876, and which taxes were alleged to 
be excessive, is not sufficient to authorize the writ, if the petition shows 
no excuse for the failure of the plaintiff to take proper steps to refer, at 
the proper time, the valuation complained of to the board of equaliza- 
tion. H. d& T.C. R. R. Co. v. The County of Presidio et al., 518. 
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INNOCENT PURCHASER. 
1. One member of a firm may be an innocent purchaser of a note re- 
ceived by his copartner for the sale of an individual interest in partner- 
ship property, and as such purchaser is not chargeable with notice of the 
fraudulent representations made by his copartner in selling the property. 
Liddell y. Crain, 549. 


INSURANCE COMPANIES. 

1. When, in a suit to recover on a policy of insurance, the defense 
pleads the invalidity of the policy for concealment and breach of war- 
ranty, and the plaintiff, by supplemental petition, sets up a waiver of that 
ground of defense, it must be specially pleaded, and must amount either 
to an agreement or an estoppel. If the acts of the defendant constitute 
an es‘oppel, the particular acts, representations, or conduct relied on, 
should be pleaded with reasonable certainty. Texas Banking Co. v. 
Hutchins, 61. : 

2. See opinion for plea, setting up waiver or estoppel, which was held 
defective for want of certainty and definiteness in its averments. Jd. 

3. An insuranee company claimed that its policy on a factory destroyed 
by fire was avoided by the concealment of the fact that the use of a cotton 
gin in the factory materially increased the risk, and was concealed from 
the company. The agent of the company, at a different place, informed 
its secretary, when on the street, away from his office, that the cotton gin 
was being used by the insured. On the trial, the court charged that this 
constituted notice to the company, and, in effect, that a forfeiture of the 
policy could only be claimed after notice, given within a reasonable time, 
of the intention of the company to claim it: J/eld, error to charge, as 
matter of law, that the company, through the information given to its 
secretary, had notice. Id. 

4. See opinion for charge as to custom held erroneous. Id, 


INTEREST. —_— 

1. If, by the terms of a deed of trust to secure future advances, the 
rate of interest is not restricted to eight per cent., an agreement to pay 
interest as high as twelve per cent. may be enforced. In the absence of 
an agreement, eight per cent. only could be collected, calculated from the 
Ist of January after the accounts were made. K/ein v. Glass, 37. 

2. A judgment against the owner of property for taxes due a munici- 
pal corp°ration, giving ten per cent. interest on taxes assessed from the 
time they were due, is erroneous, in the absence of authority allowing 
such interest, conferred by statute or ordinance. Edmonson vy. Galves- 





ton, 157, 

3. A debtor, whose debt consisted of principal and interest, borrowed 
money, obtained an extension of time for payment, by executing a note 
for the principal and interest then due, and adding thereto the legal con- 
ventional interest calculated on principal and interest for which the note 
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INTEREST — continued. 
was made, up to the time to which the extension was given. Interest tc 
be paid on the whole amount after maturity at the rate of one per cent. 
per month, and ten per cent. to be added for attorney's fees in the event 
suit was brought to collect. The defense of usury was set up. Held — 
1. In the absence of evidence to the contrary, usury cannot be pre- 
sumed. 
2. Compound interest is not in itself usurious. 
3. The conditional stipulation to pay attorney's fees, the contract 
being lawful in other respects, could be enforced. 
4, Such fees, though not an element of damages, can be made so 
by contract. Miner v. Bank, 559. 


INTERVENOR. See Practice rx District Court, 16. 

1. One who had obtained judgment against a defendant before a jus- 
tice of the peace, and procured the levy of execution on a stock of goods, 
intervened in a suit pending in the district court, which was brought by 
another to subject the goods to the satisfaction of his mortgage. The 
intervenor pleaded fraud in the execution of the mortgage, and asked an 
enforcement of his lien acquired by levy of execution. ‘The plaintiff re- 
covered judgment, under which the goods were sold, and the proceeds 
paid to the plaintiff. Afterwards, on error prosecuted by intervenor, the 
judgment was reversed, and the intervenor, by amendment, asked a judg- 
ment against the plaintiff, who had appropriated the goods. Heid — 

1. That though intervenor’s claim was for an amount less than 
$500, yet, since the jurisdiction of the district court attached on the 
original intervention, it thereafter retained jurisdiction to finally dis- 
pose of the matters in litigation without reference to amount. 

2. The controversy was as to the right to priority of payment out 
of the proceeds of the goods, and that question being decided in 
favor of the intervenor, the court had authority to direct and enforce 
the final appropriation of the proceeds. 

3. The amended plea of intervenor, asking a personal judgment 
against the plaintiff, on account of proceeds of sale appropriated by 
him, was not the setting up of a new cause of action which wouid 
subject his claim to the bar of limitation, but set forth substantially 
the same cause of action. 

4. Intervenor’s rights were not lost by his laches in faiiing to 
appeal. The lien of the intervenor’s levy, never having been vacated 
or waived, must be satisfied through the personal liability of the 
plaintiff, who had received the proceeds of sale. 

5. Whatever relief a party is entitled to, on reversal, may be 
granted in the same case without resorting to a new swt. Peticolas 
v. Carpenter, 23. 

2. A party obtaining through a judgment, before reversal, any advan- 
tage or benefit, must restore what he obtained to the other party after the 
reversal, Id. 
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INVENTORY. See Communrty Prorerty, 7. 


JUDGMENT. 
See Banks AND Bankino, 2. Deposrr, 2. 
JURISDICTION, 1, 2. Practice rn District Court, 4. 


1. Though the location of a disputed line between adjacent surveys 
may be determined in an action of trespass to try title, yet, when the sole 
object of the suit is to determine the location of the line, and there is no 
question as to the title to either survey, the parties, under the former stat- 
ute, would be entitled to but one adjudication on the question. Spence 
v. McGowan, 30: 

2. The proviso to art. 1044, R.8., does not affect the rights of the per- 
sonal representative of a deceased plaintiff who, while living, had sued 
for a personal injury and recovered judgment therefor in the district 
court; his rights remain as they existed before the enactment. The cause 
of action is merged in the judgment of the district court which survives, 
and is not vacated or opened by writ of error or appeal, but remains 
valid and subsisting until set aside, and constitutes, in favor of the admin- 
istrator, a cause of action. Galveston R’y Co. v. Nolan, 139. 

3. It would be otherwise had judgment been rendered against the 
plaintiff, and after plaintiff's death an appeal had been taken by the 
administrator; the cause of action would then be that on which the suit 
was ordinarily founded, and would not survive. Id. 

4. The lien given by the constitution of 1869 for taxes assessed against 
land (art. 12, $$ 19-22), is a charge merely on each separate tract of land 
for the taxes assessed thereon. Hence, a personal judgment against the 
owner of several tracts of land, which declared a lien upon all the tracts 
for the aggregate taxes due on all, would be erroneous, whether the tax 
was due a muaicipal government or the state. Edmonson v. Galveston, 
157. 

5. A judgment against the owner of property for taxes due a municipal 
corporation, giving ten per cent. interest on taxes assessed from the time 
they were due, is erroneous, in the absence of authority allowing such 
interest, conferred by statute or ordinance. Id, 

6. The judgment of an inferior court, based on a verdict defective in 
form only, will not be reversed for that cause when no objection was 
urged in the court below. De Montel v. Speed, 339. 

7. A decree of the probate court, having general jurisdiction of the sub- 
ject matter, attempted in a manner apparently irregular to make a partial 
partition of an estate; there was no appeal or other direct proceeding to 
vacate it—no charge of fraud against the administrator, and the records 
had been destroyed by fire. Eight years afterwards, in a contest between 
one of the heirs and the administrator over his application for discharge, 
the validity of the order was attacked and an effort made to charge the 
administrator with rents and profits of land partitioned under the decree, 
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JUDGMENT — continued. 
the same having been superseded by a subsequent decree dividing the 
entire estate. Held — 

1. Every reasonable presumption should, under the circumstances, 
be indulged in favor of the decree. 

2. The decree was sufficient to protect the administrator against 
the claim of the heirs for rents and profits of property taken from 
his possession under it. Johnson v. Wilcox, 413. 

8. See case for circumstances under which the court reversed and ren- 
dered judgment based on a special verdict. Jd. . 

9. While a defendant might, by a direct proceeding, set aside a judg- 
ment showing on its face that the court fixed the damages on an unliqui- 
dated demand, without the intervention of a jury, his failure to take such 
proceeding will be considered as a waiver of his right toh jury, and he 
not complaining, a stranger in a collateral proceeding cannot for him. 
Carter v. Roland, 540. 

10. In a suit to enforce a vendor's lien on land for the payment of a 
note given for the purchase money, there was no specific description of 
the land set forth in the petition in terms, but reference was made for 
further description to a deed executed by the vendor. Judgment was 
rendered for the amount due on the note, and ordering the sale of land 
not specifically described in terms by the judgment, but referred to as 
described in a deed recorded on certain pages of the county record of 
deeds: Held — 

1. There being no statement of facts contained in the transcript, 
the presumption is in favor of the judgment. 

2. The description of the land was sufficiently certuin, the same 
being set. forth so as to be identified with certainty in the deed. 

3. The fact that the judgment describes the land further than as 
averred in the proceedings by reference to the particular registry 
book and page in which the deed to the same was recorded, was 
not a variance from the pleading, but an additional description, 
which, in the absence of a statement of facts, it will be presumed 
was sustained by the pleadings. Rogers v. McLaren, 425. 

11. In a suit to revive a judgment formerly rendered in the same court, 
the same particularity is not required as to pleadings and relief prayed 
for, that should be observed in the first suit. Booth v. Pickett, 456. 

12. Ihe evidence was conflicting as to whether a survey made in 1844, 
for one not a colonist of Peters’ colony, on land within the colony reser- 
vation, and near its eastera line, was honestly made and in ignorance of 
the colony limits, the boundary line of the colony not being then run and 
established on the ground. Patent issued on the survey, and in a contro- 
versy between those holding under the patent and a subsequent claimant 
under a location and survey made in 1871, held, that a judgment in favor 
of those claiming under the patent should not be disturbed. Bryan v. 
Shirley, 440. 

13. A judgment of revivor, which simply recites and verifies the ren- 
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dition of the former judgment, but which makes no provision for the 

‘ issuance of execution to enforce the collection of the amount formerly 

ascertained to be due, is not a final judgment. Fitzgerald v. Evans, 461. 

14. A judgment final should contain, Ist. The facts judicially ascer- 
tained, with the manner of ascertaining them entered of record. 2d. The 
recorded declaration of the court, pronouncing the legal consequences of 
the facts thus judicially ascertained. Jd. 

15. The judgments of the probate comt in matters of administration, 
where jurisdiction has attached, are, when regularly rendered, binding 
upon all parties in interest until set aside by direct proceedings instituted 
for that purpose. MecGowen v. Zimpelman, 479. 


JUDGMENT LIEN. 
See Bankrupt, 4. LIEN, 3, 4. 

1. Under the act of November 9, 1865, entitled ‘“‘ An act to prevent 
judgments from becoming dormant, and to creat? and preserve judgment 
liens,’’ though an execution may have issued within one year from the 

6 . time when it might have issued, unless due diligence was afterwards used 
to enforce the lien, it was lost. A failure to sue out executions from 
year to year is a failure to use Cue diligence, in the absence of facts to 
excuse the neglect. Bassett v. Proetzel, 569. 

2. The bankruptcy of a judgment debtor, who had years before his 
bankruptcy conveyed his interest in land to which the lien of a judgment 
of the district court of the state attached, and whose schedule of assets 
showed no claim thereto, presented no obstacle to the enforcement of the 
judgment lien against one holding the land subject to it. Id. 

3. The state courts had jurisdiction to enforce liens on property in the 
hands of third parties, notwithstanding proceedings in bankruptcy against 
the principal debtor, and notwithstanding the discharge in bankruptcy of 
that debtor. Id. 


JUDGMENT DEBTOR. See Bankrupt, 4. 


JURISDICTION. 

1. One who had obtained judgment against a defendant before a jus- 
tice of the peace, and procured the levy of execution on a stock of goods, 
intervened in a suit pending in the district court, which was brought by 
another to subject the goods to the satisfaction of his mortgage. The 
intervenor pleaded fraud in the execution of the mortgage, and asked an 
enforcement of his lien acquired by levy of execution. The plaintiff re- 
covered judgment, under which the goods were sold and the proceeds 
paid to the plaintiff. Afterwards, on error prosecuted by intervenor, the 
judgment was reversed, and the intervenor, by amendment, asked a 
judgment against the plaintiff, who had appropriated the goods. Held — 

1. That though intervenor’s claim was for an amount less than 
$500, yet, since the jurisdiction of the district court attached on the 
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JURISDICTION — continued. 


original intervention, it thereafter retained jurisdiction to finally dis- 
pose of the matters in litigation without reference to amount. 

2. The controversy was as to the right to priority of payment out 
of the proceeds of the goods, and that question being decided in 
favor of intervenor, the court had authority to direct and enforce the 
final appropriation of the proceeds. 

3. The amended plea of intervenor, asking a personal judgment 
against plaintiff, on account of proceeds of sale appropriated by him, 
was not the setting up of a new cause of action which would subject 
his claim to the bar of limitation, but set forth substantially the same 
cause of action. 

4. Intervenor’s rights were not lost by his laches in failing to 
appeal. The lien of intervenor’s levy never having been vacated or 
waived, must be satisfied through the personal liability of the plaint- 
iff, who had received the proceeds of sale. 

5. Whatever relief a party is entitled to on reversal, may be 
granted in the same case without resorting to a new suit. Peticolas 
v. Carpenter, 25. 

2. A party obtaining through a judgment, before reversal, any advan- 
tage or benefit, must restore what he obtained to the other party after the 
reversal. Id. 

3. A narrow and literal construction of the constitution, in rerard to 
the jurisdiction of the district court, will not be adopted when its result 


would be to leave no tribunal competent to take jurisdiction of important 
cases arising under legislative enactments. State v. De Gress, 387. 

4. The city council of Austin, in acting under authority of its charter 
to judge of the election, returns and qualifications of its own members, 
and determine contested elections of city officers, trespassed on the juris- 
diction of no constitutional court. But if the council may “ refuse the 
seat ’’ to one claiming to have been elected mayor, because of disqualifi- 


’ 


cation, or “‘may remove him because of continuing disqualification,’ 
their action in declaring him elected and installing him into office cannot 
oust the district court of its constitutional jurisdiction to inquire into the 
forfeiture of the office. Id. 

5. A suit by information in the nature of quo warranto, prosecuted in 
the name of the state of Texas against one charged with unlawfully hold- 
ing the office of mayor of the city of Austin, is a civil proceeding of 
which the district court has, under the constitution, original jurisdiction, 
the office being of the value of five hundred dollars. Jd. 

6. Such a suit, though in form analogous to a criminal prosecution, is 
in the nature of a civil remedy; the statute authorizing the suit being a 
copy of the statute of 9th Anne, which authorized a fine, must receive 
the construction given to that statute, under which a nominal fine only 
was imposed. Jd. 


JURIS PRIVATI. See Puntic Uss, 3. 


“thee we nee 
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JURIS PUBLICI. See Pustiic Uss, 3. 

1. In the absence of a legislative enactment, a business strictly juris 
privati will not become juris publici by reason of its magnitude or the 
number of persons affected by it; the right to control the property in- 
vested in it pertains (if to any) to the legislative and not to the judicial 

department of the government. Ladd vy. The S.C. P. d: M. Co., 172. 

‘ 2. A party who has not subjected his property and services to public 
use by the character of his business does not do so by reason of a com- 
bination with others in a like business, though he may be enabled thereby 
to exact, from those who may employ him, unreasonable and extortionat* 
charges for the services rendered. Id, 


LACHES. 
See INTERVENOR, 1. JurRispicTion, 1. 
Superior Trrxe, 1. Trespass TO Try Tire, 1. 
1. Laches by the owner of the legal title in failing to sue and pay taxes 
will not defeat his action against a trespasser, where there has not been 
e . actual adverse possession for a sufficient time to suppurt the plea of lim- 
itation. Moss v. Berry, 632. 


LAND. 

See Community Property. ConTRACT, 2, 3. 
DeEscrIPTion, 5. ForEIGN JUDGMENT, 1. 
HOMESTEAD. PATENTS. 

LIMITATION. LOcATION. 
Marnriep WomeEN. SURVEY. 


1. The right of the owner of a genuine land certificate to vacant and 
unappropriated public domain attaches at the date of his file and appli- 
cation to the proper surveyor for its survey, and cannot be defeated by 
the refusal of the officer to accept the location, or the subsequent issuance 
o: patent to another party. De Montel v. Speed, 339. 

2. A land certificate was issued by the county court of Collin county, on 
August 20, 1855, to one who was adjudged entitled to it as a colonist of 
Peters’ colony; and on October 24, 1856, a patent issued to land covered 
by a portion of that certificate, and under which it had been located and 
surveyed; the land was within the Pacific railroad reservation. After the 
issuance of patent, the certificate (there being still an unlocated balance) 
was presented to the board appointed under the act of January 5, 1858 
(Pasch. Dig., art. 872), and was rejected. Ina contest between those 
holding under the patentee, and the owners of a certificate located and 


“ACTS Ee Seana 


surveyed on the same land, on February 25, 1871, held — 

1. The rejection of the certificate, as to the unlocated balance, 
merely showed that the certificate had issued to a party not entitled 
to it, and could not affect the validity of the patent to land covered 
by the portion first located. 


44 
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LAND — continued. 
2. The certificate, having been issued by competent authority, was 

not subject to be collaterally attacked after merger into patent; being 

thus issued, it was, within the meaning of the statute, genuine. 
Bradshaw v. Smith, 474. 
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LAND CERTIFICATE. See Conrract, 2,5. Location, 2. Patent, 7, 8. 
1. The right of the owner of a genuine land certificate to vacant and un- 
appropriated public domain attaches at the date of his file and application 
to the proper surveyor for its survey, and cannot be defeated by the refusal 
of the officer to accept the location, or the subsequent issuance of patent 

to ancther party. De Montel v. Speed, 339. 

2. A land certificate was issued by the county court of Collin county, 
on August 20, 1855, to one who was adjudged entitled to it as a colonist 
of Peters’ colony; and on October 24, 1856, a patent issued to land cov- 
ered by a portion of that certificate, and under which it had been located 
and surveyed; the land was within the Pacific Railroad reservation. Af- 
ter the issuance of patent, the certificate (there being still an unlocated bal- 
ance) was presented to the board appointed under the act of January 5, ° 
1858 (Pasch. Dig., art. 872), and was rejected. In a contest between 
those holding under the patentee, and the owners of a certificate located 
aud surveyed on the same land, on February 25, 1871, held — 

1. The rejection of the certificate, as to the unlocated balance, 
merely showed that the certificate had issued to a party not entitled 
to it, and could not affect the validity of the patent to the land cov- 
ered by the portion first located. 

2. The certificate, having been issued by competent authority, was 
not subject to be collaterally attacked after merger into patent; being 
thus issued, it was, within the meaning of the statute, genuine. 
Bradshaw v. Smith, 474. 


LANDLORD AND TENANT. 

1. Land was held in peaceable possession through a tenant for five 
years, and taxes paid under a lost deed which did not connect the claim- 
ant with the sovereignty of the soil, but which had been deposited before 
possession began with the clerk for registration, though never recorded. 
The claimant brought trespass to try title against one to whom the tenant 
sold his improvements, and attorned, without notice to his former land- 
lord: Held, that a judgment in favor of the plain‘iff was proper on the 
ground of prior possession, without regard to the question of limitation. 
Duren v. Strong, 379. 

2. The policy of the law being to confine the inquiry, in proceedings 
in forcible entry and dctainer, to the question of the right of possession 
only, a third party, who, in sucha proceeding before a magistrate, claims 
possession by virtue of his superior title, cannot intervene, since the magis- 
trate cannot try the question of title. Texas Land Co. vy. Turman, 619. 

3. In such a proceeding, a tenant holding over may, however, defend 
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LANDLORD AND TENANT —continued. 
his possession by showing that after lease he purchased the landlord's 
title at execution sale, and he may lawfully attorn to a third party, who, 
after the date of his lease, had thus purchased. Id. 
4. A third party thus purchasing title may, by injunction, stay pro- 
ceedings by the original landlord, who is insolvent, against the tenant, 
until the question of title can be determined. Id. 


LETTER OF CREDIT. 
See Drarts. ConTRACT. 
1. A banking house in San Antonio wrote the following letter: 
“San Anronro, April 29, 1875. 
“Messrs. D. & Bro.— Gentlemen — Messrs. B. & Co., of St. Louis, 
write us to pay all your drafts for cattle purchases. We will furnish 
all funds for these purchases, taking your drafts for them. 
‘“* Respectfully, L. & M.” 
Afterwards, D. & Bro. drew their sight draft on L. & M. in favor of a 
third party, and at the same time drew on B. & Co. in favor of L. & M 
to cover the amount at twenty days. The draft on L. & M. was protested, 
and in a suit by the holder against L. & M., held — 
1. The letter of credit of April 29 was only such on condition that 
D. & Bro. should draw in favor of L. & M. on B. & Co., to cover any 
drafts drawn by D. & Bro. on L. & M. 
2. Compliance with this condition was in the nature of a condition 
precedent. 
3. A draft on B. & Co. in favor of L. & M. at twenty days, to cover 
the sight draft, was not a compliance with the condition. Lockwood d: 
Manning v. Brownson, 523. 


LEVY. See Evipence, 15, 16. 


LIEN. See Homestreav, 3, 4. Surertor Titte, 1. Trespass to Try 
Tire, 1. 

1. The lien given by the constitution of 1869, for taxes assessed against 
land (art. 12, $$ 19-22), is a charge merely on each separate tract of land 
for the-taxes assessed thereon. Hence, a personal judgment against the 
owner of several tracts of land, which declared a lien upon all the tracts 
for fhe aggregate taxes due on all, would be erroneous, whether the tax 
was due a municipal government or the state. Edmonson v. Galveston, 157. 

2, Where one conveys a portion of a tract of land, on the whole of 
which there is a former incumbrance, and afterwards adjusts the incum- 
brance by substituting therefor a new lien on the entire tract, his vendee 

not being a party thereto, satisfaction of the new lien can only be enforced 
as against the vendor. Gillum v. Collier et al., 592. 

3. A plaintiff who, at execution sale under judgment foreclosing a lien 
reserved in a deed made by him to the defendant, in a proceeding to which 
a subsequent vendee in possession was not a party, may, after bidding off 
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LIEN — continued. 
the land and crediting the amount of his bid on the execution, have the 
sale set aside, in a subsequent proceeding against both parties, the credit 
on the execution cancelled, and the property subjected by decree to sale 
to satisfy the lien. No objection to the second proceeding was urged by 
the defendant in the original suit. Savage v. Fairman, 601. 

4. The legal effect of both proceedings is a personal judgment against 
the original vendor for the debt, and a decree against him and his vencee, 
subjecting the land to the satisfaction of the lien. Id. 


LIMITATION. See Possesston, 2. 

1. Mutual and continuing dealing existed between commission mer- 
chants in Galveston, and a cotton buyer in the interior, under an agree- 
ment by which cotton was to be shipped to the commission merchants, 
who were to accept drafts drawn against the cotton. Held — 

1. That the statute of limitations would not begin to run in favor 
of the commission merchants for the proceeds of the cotton until after 
an account of sales had been rendered by them, or until after a reason- 
able time within which the same should have been rendered, or 
until after an open or implied conversion of the proceeds. 

2. Limitation would not run in favor of the buyer until the cotton 
had been sold or otherwise accounted for, or until after a reasonable 
time within which it could have been sold or accounted for. 

3. That the commission merchants had charged interest from dates 
of payment of the buyer's drafts, and had credited him with interest 
from dates of sales of cotton, should not have the effect to mzke the 
dates of sale the accrual of the cause of action, any more than would 
their agreement that interest would be charged before maturity. 
Nagle v. Moody d&: Jameson, 266. 

2. Where there is only a partial conflict of svrveys, the statute will not 
run in favor of an adverse occupant under the junior title, if his actual 
possession does not extend to that part of the land in dispute which is 
within the conflict. Peyton v. Barton, 293. 

3. When the statute of limitations is relied on in a suit involving title 





to land, an actual, visible and exclusive adverse possession of the Jand in 
controversy must be shown. Jd. 

4, Jones v. Menard, 1 Tex., 771, discussed. Id. 

5. The statute of limitation will not run in favor of an adverse occupant 
under a junior title, if his possession does not extend to that part of the 
land in dispute which is within the conflict. Bunton v. Cardwell, 408. 

6. The statute of limitations ceased to run against a claim provable in 
bankruptcy when it was offered for proof, if not when the adjudication in 
bankruptcy was had; and so long as the right to prove continued, the 
right to amend a defective proof existed. Wofford v. Unger, 634. 

7. Proof of debt in bankruptcy is analogous to the institution of a suit 
upon the claim, the proceedings in which, though so defective that they 
may be subject to demurrer, will nevertheless stop the running of the 
statute of limitations. Jd. 
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LIMITATION —continued. 

8. Proof of a debt secured by mortgage, though formal, was d>fective 
in a bankrupt court, when it was offered for proof before limitation had 
run against it. No objection was made to the sufficiency of the proof. 
The claim was withdrawn by the permission of the court, and with the 
approval, consent and express agreement of the debtor, that the lien 
night be enforced in a state court. Held — 

1. The defective proof of debt in the bankrupt court stopped the 
running of the statute of limitations. Id. 

2. The agreement, to which the bankrupt was a party, to withdraw 
the claim and prosecute it in a state court, and the attempt under it 
to collect the debt, could not result in subjecting the claim to the bar 
of limitation. Id. 





LOCATIVE INTEREST. 

1. A contract between the owner of a land certificate and a locator for 
the location of the same, by the terms of which the locator is to have a 
portion of the land when titled, is a contract for the joint acquisition of 
land; the contract when performed is analogous to a joint purchase of 
land, and the owner of the certificate holds the title that issues thereon 
in trust for the locator, to the extent of the interest he was to acquire for 
his services. Doss v. Slaughter, 225. 

2. lf the certificate be located on separate tracts of land, the interest 
of the locator attaches to each survey; if but a portion of the certificate 
is located and titled, the locator is prima facie entitled to his pro rata 
interest in the portion thus titled. Jd. 


LOCATION. See Parent, 4. 

1. The right of the owner of a genuine land certificate to vacant and 
unappropriated public domain attaches at the date of his file and appli- 
cation to the proper surveyor for its survey, and cannot be defeated by the 
refusal of the officer to accept the location, or the subsequent issuance of 
patent to another party. De Montel v. Speed, 339. 

2. A land certificate, issued August 21, 1855, by the county court of 
Denton county, to one entitled to it by the judgment of that court, as a 
colonist of Peters’ colony, was located and surveyed on land within the 
limits of the Mississippi & Pacific Railroad reservation on the 7th of De- 
cember, 1855, and merged in a patent thereto on the 23d of September, 
1856. Ina suit brought against the vendees of the patentee, by plaintiffs 
claiming under a location and survey of the same land made February 
25, 1871, held — 

1. Objections to the validity of the patent, on lands within the lim- 
its of the reservation, were obviated by the “tact confirming certain 
patents, and to validate certain surveys in the Mississippi & Pacific 
reservation,’’ passed January 7, 1860. 

2. The certificate issued in August, 1855, having beon merged ina 
patent before the passage of the act of Febraary 4, 1858, being ‘‘ an 
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Inpex. 


act to ascertain what land certificates have been illegally issued by 
the county courts of counties in Peters’ colony, and to provide for 
issuing patents on such of said certificates as are legal,’’ was not in- 
tended to be affected by that act. 

3. The manifest object of the last act was, to regulate the further 
issuance of patents, rather than to disturb certificates already merged 
into patents. Hendricks v. Wilson, 465. 


MANDAMUS. 


1. Suit was instituted by mandamus to compel a survey, by the holder 
of a land certificate, and to cancel a patent issued to the land. The de- 
cree cancelled the patent, and decreed the land to be subject to the file 
and loca‘ion of the plaintiff. Held, the fact that the record did not dis- 
close that the surveyor was still a surveyor at the date of the judgment 
was not sufficient to require a reversal. De Montel v. Speed, 339. 


MARRIAGE CONTRACT. See Homesreap, 1. 
MARITAL RIGHTS. See Marrrep Woman. 
MARRIED WOMAN. 


See Estates oF DECEDENTs, 2. HusBAND AND WIFE. 

1. When the husband deserts the wife, ceases to discharge his marital 
duties, and contributes nothing to her support and to the support of the 
children, the power to manage, control and dispose of the community 
property for purposes of support is transferred to the wife. In such a 
case, the discretion exercised by the wife, in seliing the community prop- 
erty will not be reviewed, unless it has been used to perpetrate a fraud on 
the husband's rights. Zimpleman v. Robb, 274. 

2. The titles of the husband and wife to the community property are 
equal, the only difference being, that the husband retains the power to 
manage, contro! and dispose of it, subject to the exception above 
stated. Id. 

3. A purchaser from the husband is chargeable with notice of a prior 
recorded deed to the community property, executed by the wife after her 
desertion by the husband. Id. 

4. A conveyance made bona fide by the heir, whose title by descent is 
not of record, conveys title, as against a prior unrecorded deed by the 
ancestor, if the purchaser from the heir had no actual notice of the prior 
deed. Id. 


. 


5. In trespass to try title to a tract of land purchased from B., a woman, 


* who from 1837 to 1867 lived with C., as his wife, and which was sold by 


B. after her desertion by C. The testimony was conflicting as to whether 
B. and C. were ever actually married. The court charged that if B. and 
C. lived together as man and wife, and by virtue of such cohabitation 
got the certificate which they traded for the land in controversy, then, 
whether they were married or not, the land was their community prop- 
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MARRIED WOMAN —continued. . 
erty, and that on B.’s abandonment without cause, with nothing left for 
her support, she would have the right to sell the property for her sup- 
port. Held — 

1. Error, as the charge virtually withdrew the issue of the marriage 
of the parties from the jury. 

2. Quere. lf the certificate was issued to C. because he was liv- 
ing with B. as a married man and the head of a family, when they 
were not actually married, whether the woman would not be entitled 
to an interest of one-half the certificate, or its proceeds, as the joint 
acquisition of the partnership. Id. 

6. The delivery of a deed properly executed by the husband and wife, 
and acknowledged by them in accordance with the statute, when the de- 
livery is made by the husband, will pass the wife's title, though the deliv- 
ery may have been made in violation of instructions from the wife, if the 
grantee had no notice of the instructions; and aliter, if the grantee has 
notice that the delivery is unauthorized. Edwards v. Dismukes, 605. 

7. A married woman intervening in a suit between her husband and 
another, asserted homestead rights in the land in controversy. She ad- 
mitted in her pleading the execution of a deed from herself and husband, 
under which another asserted title to the land, but set up matters in 
avoidance. Id. 

8. No objection was made on the trial below to the deed from the hus- 
band and wife on account of any defect in the certificate of acknowl- 
edgment. On appeal, it was urged for the first timp that the certificate 
failed to state that ‘‘ she wished not to retract it.” Held, 

1. The issues presented were not such as to require the introduction 
of the deed on the trial below. 

2. Married women, when admitted to litigate in their own right, 
are presumed to have capacity ‘‘ to conduct the litigation as shall be 
most conducive to their own advantage.” 

3. The objection to the certificate of acknowledgment came too 
late when urged on appeal for the first time. Urquhart v. Womack, 
616. 

9. A deed purporting to convey the separate property of a married 
woman, and which is signed by her alone, is invalid, though it be shown 
that she acted with her husband's consent; and a deed executed under 
a power of attorney, made by her alone, conveys no title. Cannon y. 
Boutwell, 626. 

10. It would be a departure from the policy of the law wholly unau- 
thorized by anything in the statute, to allow the husband, by means 
simply of a general power of attorney from the wife, to dispose of her 
separate property at his will. Id. 


MEASURE OF DAMAGES. See Damaces, 
1. In a suit for damages by an employe of a railway company for inju- 
ries sustained, which permanently disabled him, the jury were instructed 
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MEASURE OF DAMAGES — continued. 





MECHANIC'S LIEN. 





that, if they found for plaintiff, to find no greater sum than a sum which, 
put at interest, would produce annually a sum equal to the difference be- 
tween what plaintiff could earn before his injury, and what his ability 
would be restricted to earning, in consequence of the injury. Held, 
error. H. d& T.C. R. R. Co. vy. Willie, 318. 

2. Sale under execution of the interest of one member of a firm in 
partnership property creates a dissolution of the partnership and makes 
the purchaser a tenant in common with the remaining member. The 
purchaser is not bound to become a partner in the partnership enterprise, 
nor the remaining member to admit the purchaser as a partner; but if 
the partner refuses to recognize the purchaser's interest in the property, 
the purchaser has a right of action to recover joint possession and parti- 
tion, or to sue for damages for conversion; if suit is brought for conver- 
sion, the value of the property at the time of conversion, and legal 
interest to recovery, is the measure of damages. Carter v. Roland, 540. 

3. The purchaser cannot be made liable for loss in conducting the busi- 
ness after sale, and is not entitled to share in the profits; but ina suit by the 
purchaser for his interest, if judgment is rendered for the specific prop- 
erty, giving the defendant the privilege of returning it in satisfaction of 
the judgment, if the defendant is a wrongdoer, and the value of the 
property liable to deterioration if used, the plaintiff can claim as dam- 
ages reasonable comp2nsation for the use of the property, instead of legal 
interest on its valuation. Id. 







1. Under the provisions of the act of November 17, 1871 (Pasch. Dig., 
art. 7112), the husband alone, as the head of the family, could, in a 
proper case, in a bona fide transaction, where there was no intention to 
defraud the wife, so contract for material and Jabor to improve the home- 
stead, not the separate property of the wife, as to make the claim there- 
for the basis to fix and secure the mechanic’s lien on the homestead. 
Miner v. Moore d&: Ownby, 224. 

2. To fix the statutory mechanic’s lien, the requisites of the statute 
must be substantially complied with in every particular. Ferguson v. Ash- 
bel d: Simpson, 245. 

3. If the work was to be performed or the materials furnished under a 
special written contract with specifications and for a sum certain, and the 
same has been completed, it is not necessary to set out the items of work 
performed and materials furnished, further than by the written contract 
itself. Id. 

4, To fix a mechanic's lien under a yerbal contract, the terms and 
specifications of te contract and the amount and value of the work and 
materials furnished, should in the bill of particulars be made so specific 
and certain as to advise the owner of the property, other lien creditors, if 
any, and all persons interested, of the particulars of the demand sought 
to be enforced. Id. 
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MECHANIC'S LIEN — continued. 

5. The bill of particulars, necessary under the statute to fix a mechan- 
ic’s lien under verbal contract, should be reasonably certain as to the char- 
acter and the amount of the materials farnished and the work performed, 
the dates and places when furnished and performed, and the value of the 


same. Id. 


MERGER. See Lanp, 2. 

1. The proviso to art. 1044, R. S., does not affect the rights of the per- 
sonal representative of a deceased plaintiff who, while living, had sued 
for a personal injury and recovered judgment therefor in the district 
court; his rights remain as they existed before the enactment. The cause 
of action is merged in the judgment of the district court, which survives, 
and is not vacated or opened by writ of error or appeal, but remains valid 
and subsisting until set aside, and constitutes, in favor of the adminis- 
trator, a cause of action. Galveston R'y Co. v. Nolan, 139. 


MORTGAGE. 

See ConstRuCTION, 1. Deep or Trust, 1. 

1. The owner of a homestead executed a note to his intended wife, in 
consideration of the marriage (which was afterwards consummated), and 
secured it by a mortgage on the homestead. He died, leaving the wife 
surviving, and the only constituent of the family, and by will recognized 
the mortgage lien and charged the homestead property with its payment: 
Held — 

1. That the widow could elect to retain the homestead, or accept 
the provisions of the will. 

2. That the note was a charge upon the property mortgaged for its 
payment, after it ceased to be a homestead. 

3. That in a suit to enforce her rights, her prayer for a sale of the 
property to satisfy the note, or in the alternative, for the possession 
and title of the property as a homestead, could not prejudice her 


claim. 
| 4. Had the note been allowed and paid without sale of the prop- 
erty, the widow would not have been entitled to retain possession of 
the homestead, as against others to whom the husband had by will 
bequeathed it; but she was entitled to possession until payment of 
the note, and until then could not be charged with the value of its 
use and occupation. 

5. Minor legatees, not the children of the deceased, who, under 
the will, took no interest in the homestead, were not necessary parties 
in a proceeding against the administrator to enforce the rights of the 
widew. 

6. A decree of the district court against the administrator of the 
estate, ordering the sale of the property for the payment of the note 
to be made by the sheriff, was error. After establishing the mort- 
gage, the judgment creditor should have been remitted to the county 
for its satisfaction. McCormick vy. McNeil, 15. 
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MORTGAGE — continued. 

2. As between the parties, if the transaction be bona fide, a valid 

mortgage or deed of trust can be made to secure future advances, as well 

as an existing indebtedness, and this applied, prior to the adoption of 

the present constitution, to deeds of trust upon the homestead as well as 
upon other property. Klein v. Glass, 37. 


NECESSARY PARTIES..: 

See Esrates or Decepents, 1. Homesreap, 1. Trespass To Try 
TITLE, &. 

1. See statement for a case in which the husband was not a necessary 

party, and in which the dismissal of the suit as to him did not operate a 

discontinuance. Edwards v. Dismukes, 605. 


NEGLIGENCE. 
1, Seestatement and opinion for facts on which a charge to the jury, 
that the liability of a railway company to a passenger injured by an acci- 
dent, caused by a defective road-bed, depended upon the ‘‘ manner and 
. speed of running the train, considering the condition of the track and the 
state of the weather, if that in any way superinduced the accident,’’ was 
held error. Railroad Co. y. Haloren, 46. 

2. A railway company is bound to exercise that high degree of care 
and skill which cautious persons would use in the construction, by compe- 
tent engineers and workmen, of the road-bed, track, engines, cars, and 
all appliances to carry on the business of the road and operate its trains; 
to make frequent careful examinations of the same, in order to avoid ac- 
cidents as far as human skill could reasonably secure such a result, and 
also to procure a sufficient number of good, steady, and competent agents 
and employes to so conduct and coatrol its trains as to insure careful and 
skillful management. Id. 

3. If a company be negligent in any of the above particulars, and its 
negligence is the legal cause of injury to the passenger, it is liable in 
damages. Id. 

4, Railway companies are not insurers of the safety of their passengers, 
further than could be required by the exercise of such a high degree of 
foresight as to possible dangers, and such a high degyee of prudence in 
guarding against them as would be used by very cautious, prudent and 
competent persons under like circumstances. The use of every possible 
precaution is not the rule, but they must adopt such of known value as are 
sanctioned by experience, and secure such skilled labor as they can reason- 
ably procure. Id. 

5. A railway company is required to so construct its road-bed and track 
as to avoid those dangers which it could be reasonably foreseen by com- 
petent and skillful engineers might result from the ordinary rainfall and 
freshets peculiar to the particular section of country in which it is con- 

structed. Id. 
6. A railway company is not liable in damages for culpable negligence, 
where the injury results from the failure of the company to provide in 


















































NEGLIGENCE —continued. 
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the construction of its road-beds against extraordinary floods unknown to 
common experience, and which could not have been reasonably antici- 
pated in the construction of the road. Jd. 

7. In a suit against a street railway for damages resulting from alleged 
negligence, it was charged that the negligence consisted in failing to 
keep the track in good repair and on a level with the grade of the street. 
The contract with the city under which the road was constructed required 
that the track should be so built as not to impede travel on the streets 
traversed by it, after the streets should be graded, and required the com- 
pany to keep its road-bed in good repair, up to the level of the street; 
and that it should in no case be below the city grade of the streets after 
the streets were graded. Held — 

1. That the road was under no obligation to fill up the streets be- 
neath its track so as to have its road-bed on a level with the street, but 
was bound to conform and keep the level of the road-bed up to that of 
the street when graded. 

2. Tne company incurred no liability for failing to conform the ele- 
vation of its track to irregularities in the street, when it had once been 
constructed in accordance with an established grade. 

3. The company being by its contract bound to so construct its road 
as ‘‘not to impede carriage travel after the streets have been graded 
by the city,’’ would be in default, even after conforming to the estab- 
lished grade, if it failed to take such precautions as would enable vehi- 
cles to cross it with reasonable safety at such places and intervals as the 
public convenience required, even if the street had worn away from the 
established grade. But it did not necessarily result that the company 
was under legal obligation to keep its road at all points so that vehicles 
could cross in safety. Galveston R’y Co. v. Nolan, 139. 

8. See charge of court held erroneous in reference to averments in the 
petition. Id. 

9. Negligence in a corporation in the performance of its duty to its em- 
ployes to furnish them safe and suitable implements, is a fact to be estab- 
lished for the jury. But when the injury complained of is traced to 
defective implements furnished by the master, whether any further evidence 
of negligence is necessary, until it is shown by the master that reason- 
able care was exercised in their selection, quere? G.,H. dS. A. R. Co. 
v. Delahunty, 206. 

10. It is theduty of railway companies to provide reasonable accommo- 
dations at their stations, for passengers who have occasion to travel on 
their roads; to keep in a safe condition all portions of their platforms and 
approaches thereto, to which the public do, or would, naturally resort, as 
well as all portions of their station grounds reasonably near to the plat- 
forms, where those who have purchased tickets with a view to take pas- 
sage on their cars would naturally or ordinarily go. Stewart v. T. & G. 
N. R. R. Co., 289. 

11. In a suit for damages brought by a passenger for injuries resulting 
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from the negligence of the company, the petition alleged that the com- 
pany neglected to provide “‘ proper lights and accommodations for pas- 
sengers at its freight depots;"’ tat plaintiff being unable from the dark- 
ness of the night to see when he alighted from the car, fell, and injuries 
to his person were occasioned by the neglect. Held, that on general de- 
murrer the petition was sufficient. Id. 

12. If a railway company is not guilty of negligence in the selection of 
an engineer, it is not liable to his fellow servant for injuries resulting to 
such fellow servant from the want of proper care on the part of the 
engineer. H &T7.C. R. R. Co. v. Willie, 318. 


NECESSARIES. 


1. Nodecree can be rendered in a proceeding based on a promissory 
note executed jointly by the husband and wife, subjecting her separate 
estate to forced sale, in the absence of averments and proof that the ob- 
ligation was incurred for necessaries for the wife and family or for her 
separate estate. Smith v. Brownson d: Co., 271. 

2. In such a proceeding, the failure to render a general judgment 
against the wife is not error to the injury of a surety on the note of 
which he can complain. Jd. 


NEGOTIABLE INSTRUMENT. See Promissory Norse. 





1. The mere possession of a negotiable instrument produced in evi- 
dence by the indorsee or assignee, when no indorsement is necessary, im- 
ports prima facie that he acquired it bona fide for full value, in the usual 
course of business, before inaturity and without notice of any circum- 
stance impeaching its validity, and that he, as the owner, is entitled to 
recover as against the maker, notwithstanding there might be a good de- 
fense to the instrument against the payee. Blum v. Loggins, 121. 

2. To admit a defense by the maker of such an instrument against the 
assignee, the maker must first prove that there was fraud or illegality in 
the inception of the instrument, or other circumstances which raise a 
strong suspicion of fraud or illegality. When this is done, it will devolve 
upon the holder to show that he acquired the instrument bona fide, for 
value, in the usual course of business, while current, and under circum- 
stances which created no presumption that he knew the facts which 
impeached its validity. Id. 

3. The assignment of a negotiable note for the purpose of liquidating a 
pre-existing indebtedness, is not out of the usual course of business in 
the transfer and assignment of commercial paper, and is for a valuable 
consideration. Id. 

4. This case distinguished from Ayres v. Duprey, 27 Tex., 593. Jd. 

5. When the holder of a negotiable note takes the legal title to the 
same merely as the agent of the payee, by whom it has been indorsed to 
him, and has himself no interest in the paper, but merely authority to 
collect it and apply the proceeds to a debt due him, the maker may avail 
himself of any defense to which he would be entitled if sued directly by 
the indorser. Id. 








NONSUIT. 
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1. As ageneral rule, when a defendant reconvenes, the plaintiff will 
not be permitted t> take a voluntary nonsuit. Brown v. Pfouts, 221. 

2. A motion to set aside a voluntary nonsuit filed by a defendant’s at- 
torney. who had filed before nonsuit a plea in reconvention, should not 
prevail when no sufficient reason is showa in the motion why they were 
not present and did not object when the nonsuit was applied for, and 
where the motion fails to show that there was merit in the plea in recon- 
vention. Id. 


NOTICE. 


See Bona Five Purcnaser, 2. CONSTRUCTIVE NOTICE. 
Deep, 6. FRAUDULENT CONVEYANCE, 6. 
Rattway Stock, &. Trusts AND TRUSTEES, &. 


1. An insurance company claimed that its policy on a factory destroyed 
by fire was avoided by the concealment of the fact that the use of a cot- 
ton gin in the factory materially increased the risk, and was concealed 
fromthe company. The agent of the company, at a different place, in- 
formed its secretary, when on the street, away from his office, that the 
cot on gin was being used by the insured. On the trial, the court charged 
that this constituted notice to the company, and, in effect, that a forfeiture 
of the policy could only be claimed after notice, given within a reasonable 
time, of the intention of the company to claim it: J/eld, error to charge, 
as matter of law, that the company, through the information given to its 
secretary, had notice. Texas Banking Co. v. Hutchins, 61. 

2. See opinion for charge as to custom held erroneous. Jd. 

3. The execution of a deed of trust by a debtor, out of his usual course 
of business, to secure a creditor, does not affect the creditor with notice 
of the debtor's insolvency, but imposes on him the duty of using due 
diligence to ascertain the fact. Scott v. Alford, 82. 

4. Each member of a firm is chargeable with notice of the transactions 
of the others within the scope of the partnership business, but not of the 
sale by a partner of his individual interest in partnership property, or of 
his represen.ations in making the sale. Liddell v. Crain, 549. 

5. One member of a firm may be an innocent purchaser of a note re- 
ceived by his copartner for the sale of an individual interest in partner- 
ship property, and as such purchaser is not chargeable with notice of the 
fraudulent representations made by his copartner in selling the prop- 
erty. Id. 


OFFICE. 








1. Officers of the United States, on the retired list, constitute a part of 
the army of the United States; they retain the actual rank held by them 
at the date of their retirement; receive seventy-five per cent. of the pay 
of that rank; are subject to trials by courts martial, and may be assigned 
to duty at the soldier's home. Such an officer holds a “ lucrative office ” 
under the United States, and an office of ‘‘ trust or profit ’’ in contempla- 
tion of the constitution of the state. State v. De Gress, 337. 
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OFFICE — continued. 
2. The office of mayor of the city of Austin cannot legally be held by 

one who at the same time continues an officer of the army of the United 
States on the retired list. Id. 
OFFICER. 
See OFFICE. 




















































OFFICE FEEs. 





OFFICE FEES. 
1. Subsequent to the adoption of the Code of Procedure, and on the 
22d day of April, 1879, the legislature passed ‘* An act to amend chapter 
two, of title fifteen, and chapter one, of title sixteen, in the Code of 
Criminal Procedure, of an act entitled an act to adopt and establish a 
Penal Code, and a Code of Criminal Procedure, for the state of Texas,’ 
in which it is provided as follows: ‘The district or county attorney shall 
be entitled to ten per cent. on all fines, forfeitures or money collected for 
the state or county, upon judgments recovered by him, and the clerk of 
the court in which such judgments are rendered shall be entitled to five 
per cent. of the amount cf said judgments, to be paid out of the money 
when collected."" Held — 

1. If the power of the legislature thus to pass the amendment 
should be conceded, the act, considered with reference to its caption, 
did not provide for fees of the clerk in civil causes. 

2. The phrase in the act, ‘‘judgments recovered,”’ applies appro- 
priately to judgments in scire facias cases, as forfeited bail bonds 
and recognizances. 

3. The fees of clerks in civil causes were already fully provided for, 
and there is nothing in the act to indicate the legislative intention 
to make it cumulative. State v. Norvill, 427. 


PAROL SALE. See Evipence, 1. 


PARTIES. See Trespass ro Try Tite, 8. 
1, In trespass to try title, brought in 1871, the defendant claimed under 
a deed from a common vendor made to a party in 1856, from whom the 
defendant purchased. That deed referred to purchase money notes matur- 
ing in one, two and three years, and reserved an express lien for their 
payment. Held — 
1. That the vendor of defendant was not a necessary party. 
2. The failure to present the purchase money notes at the place 
where they were made payable could not affect the issue. 
3. To defeat a recovery, the defendant should either tender the 
unpaid purchase mcney, or otherwise proffer to do equity. Davis v. 
Roosvelt, 305. 
PARTNERSHIP. 
1. Sale under execution of the interest of one member of a firm in 


partnership property creates a dissolution of the parnership and makes 
the purchaser a tenant in common with the remaining member. The 
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PARTNERSHIP — coniinued. 
purchaser is not bound to become a partner in the partnership enterprise, 
nor the remaining member to admit the purchaser as a partner; but if 
: the partner refuses to recognize the purchaser's interest in the property, 
the purchaser has a right of action to recover joint possession and parti- 
tion, or to sue for damages for conversion; if suit is brought for conver- 
sion, the value of the property at the time of conversion, and legal 
interest to recovery, is the measure of damages. Carter v. Roland, 540. 

2. The purchaser cannot be made liable for loss in conducting the busi- 
ness after sale, and is not entitled to share in the profits; but in a suit by 
the purchaser for his interest, if judgment is rendered for the specific prop- 
erty, giving the defendant the privilege of returning it in satisfaction of 
the judgment, if the defendant is a wrongdoer, and the value of the 
property liable to deterioration if used, the plaintiff can claim as dam- 
ages reasonable compensation for the use of the property, instead of legal 
interest in its valuation. Id. 

3. Each member of a firm is chargeable with notice of the transactions 
of the others within the scope of the partnership business, but not of the 
sale by a partner of his individual interest in partnership property, or of 
his representations in making the sale. Liddell v. Crain, 549. 

4. One member cf a firm may be an innocent purchaser of a note re- 
ceived by his copartner for the sale of an individual interest in the 
partnership property, and as such purchaser is not chargeable with 
notice of the fraudulent representations made by his copartner in selling 
the property. Jd. 

5. The assignment of a negotiable note as collateral security for a pre- 
existing debt due from one partner to another, is a transfer in due course 
of trade for a valuable consideration. Id. 


PATENT. 

1. A patent for land issued to one not a colonist cf Peters’ eclony, and 
which embraces land within the reservation made by the contract with 
W. S. Peters, will not be held void at the suit of parties having no equi- 
ties prior to the issuance of the patent, if it was issued fron the proper 
office, at a time when, on surveys lawfully made or renewed, during a 
preceding interval, such patent might have lawfully issued. Bryan v. 
Shirley et al., 440. 

2. This case distinguisked from Sherwoodr. Fleming, 25 Tex. 
Sup. 498. Id. 

3. If a patent emanates from competent authority, although in the 
preliminary proceedings on which it is based an illegality may intervene 
which eventuates in the grant of a patent to a party who otherwise would 
not have been entitled to receive it, yet being issued by an officer author- 
ized to make the grant, and whose duty it is to pass on the sufficiency of 
the evidence on which it is issued, the state, or some one having color of 
title in the land, can alone attack the patent for illegality. Id. 

4. The evidence was conflicting as to whether a survey made in 1844, 
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for one not a colonist of Peters’ colony, on land within the colony reser- 
vation, and near its eastern line, was honestly made and in ignorance of 
the colony limits, the boundary line of the colony not being then run and 
established on the ground. Patents issued on the survey, and in a con- 
troversy between thse holding under the patent, and a subsequent claim- 
ant under a location and survey made in 1871, held, that a judgment in 
favor of those claiming under the patent should not be disturbed. Jd. 

5. See statement of case for land certificate, which it was held was not 
so defective as to affect the validity of a patent issuedthereon. Jd. 

6. Stoddard v. Chambers, 2 How., 284; Melton v. Cobb, 21 Tex., 539; 
Kimmel v. Wheeler, 22 Tex., 77; Woods v. Durrett, 23 Tex., 437; Wright 
v. Hawkins, id., 470; Sherwood v. Fleming, 25 Tex. Sup., 427; and Todd 
v. Fisher & Miller, 26 Tex., 241, reviewed and discussed. Id. 

7. A land certificate, issued August 21, 1855, by the county court of 
Denton county, to one entitled to it by the judgment of that court, as a 
colonist of Peters’ colony, was located and surveyed on land within the 
limits of the Mississippi & Pacific railroad reservation on the 7th of Decem- 
ber, 1855, and merged in a patent thereto on the 23d of September, 1856. 
In a suit brought against the vendees of the patentee, by plaintiffs claim- 
ing under a location and survey of the same land made February 25, 1871, 
held — 

1. Objections to the validity of the patent, on lands within the 
limits of the reservation, were obviated by the “act confirming cer- 
tain patents, and to validate certain surveys in the Mississippi & 
Pacific reservation,’’ passed January 7, 1860. 

2. The certificate issued in August, 1855, having been merged in a 
patent before the passage of the act of February 4, 1858, being ‘‘ an 
act to ascertain what land certificates have been illegally issued by 
the county courts of counties of Peters’ colony, and to provide for 
issuing patents on such of said certificates as are leval,’’ was not in- 
tended to be affected by that act. 

3. The manifest object of the last act was to regulate the further 
issuance of patents, rather than to disturb cortificates already merged 
into patents. Hendricks vy. Wilson, 463. 

8. A land certificate was issued by the county court of Collin county on 
August 20, 1855, to one who was adjudged entitled to it as a colonist of 
Peters’ colony; and on October 24, 1856, a patent issued to land covered 
by a portion of that certificate, and under which it had been located and 
surveyed; the land was within the Pacific Railroad reservation. After 
the issuance of patent, the certificate (there being still an unlocated bal- 
ance) was presented to the board appointed under the act of January 5, 
1858 (Pasch. Dig., art. 872), and was rejected. In a contest between 
those holding under the patentee, and the owners of a certificate located 
and surveyed on the same land, on February 25, 1871, held — 

1. The rejection of the certificate as to the unlocated balance 
merely showed that the certificate had issued to a party not entitled 
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PATENT — continued. 
to it, and could not affect the validity of the patent to land covered 
by the portion first located. 

2. The certificate having been issued by competent authority, was 
not subject to be collaterally attacked after merger into patent; be- 
ing thus issued, it was, within the meaning of the statute, genuine. 
Bradshaw v. Smith, 474. 


PAYMENT. See Promissory Nore, 1. 

1. If payment be made of unreasonable charges to a cotton compress 
company, with full knowledge of all the facts and without fraud, decep- 
tion or duress, the payment cannot be recovered back even as to the 
amount paid, without consideration. Ladd y. The S.C. P. & M. Co., 
172. 

2. A mere protest against a charge does not entitle a party who volun- 
tarily, and without duress or compulsion, pays it, to recover it back. Id. 


PETERS’ COLONY. See Patent. 


PLEADING. 
See Estates or DecepEnts, 1. Rariway Company, 18. 
Fravp, 1. Trespass To Try Tirxe, 1. 


1. A petition by a stockholder in a corporation for a recovery of dam- 
ages for the wrongful acts of the directory, not in behalf of the corpora- 
tion, but for himself individually, is bad on demurrer. Evans yv. Bran- 
don, 56. 

2. When, in a suit to recover on a policy of insurance, the defense 
pleads the invalidity of the policy for concealment and breach of war- 
ranty, and the plaintiff, by supplemental petition, sets up a waiver of 
that ground of defense, it must be specially pleaded, and must amount 
either to an agreement or an estoppel. If the acts of the defendant con- 
stitute an estoppel, the particular acts, representations, or conduct relied 
on, should be pleaded with reasonable certainty. Teras Banking Co. 
v. Hutchins, 61. 

3. See opinion for plea, setting up waiver or estoppel, which was held 
defective for want of certainty and definiteness in its averments. Jd. 

4. A petition for injunction to prevent the collection of a state tax, 
which discloses no individual damage about to be suffered from the sale 
sought to be enjoined, except that the sale would cast a cloud on the title 

+ of the plaintiff, is not sufficient to authorize the injunction. Red v. 
Johnson, 234, 

5. The admissions in the joint pleadings of husband and wife are not 
conclusive as between them, on a subsequent controversy involving the 
same question. Davis v. Roosvelt, 505. 

6. The proper practice is to have the sufficiency of pleadings settled on 
demurrer before proceeding on the merits. Where objections to their 
sufficiency are raised for the first time on a question of evidence, the tend- 
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POLICY OF INSURANCE. 
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ency is to confusion, uncertainty and delay, and such a practice should 
not be encouraged. Bvoth v. Pickett, 436. 

7. In a suit to revive a judgment formerly rendered in the same court, 
the same particularity is not required as to pleadings and relief prayed 
for, that should be observed in the first suit. Id. 


See INsuRANCE CoMPANIES. 





POSSESSION. See Homestrap, 1. LANDLORD AND TENANT, 1. Nuco- 





POWER OF ATTORNEY. 


TIABLE INSTRUMENT, 1. 

1. Though, as a general rule, possession of real estate in constructive 
notice of the title of the possessor, yet the bare fact of continued posses- 
sion of land by a vendor, for a time less than would be reasonably neces- 
sary to remove from the place after the execution and record of his deed, 
will not charge a subsequent purchaser from his vendee with notice 
of a secret trust, whereby an absolute deed of the vendor would be ren- 
dered inoperative. Cameron v. Romele, 1. 

2. Land was held in peaceable possession through a tenant for five 
years, and taxes paid under a lost deed which did not connect the claim- 
ant with the sovereignty of the soil, but which had been deposited before 
possession began with the clerk for registration, though never recorded. 
The claimant brought trespass to try title against one to whom the ten- 
ant sold his improvements, and attorned, without notice to his former 
landlord: Held, that a judgment in favor of the plaintiff was proper 
on the ground of prior possession, without regard to the question of limit- 
ation. Duren v. Strong, 379. 


1. A deed purporting to convey the separate property of a married 
woman, and whica is signed by her alone, is invahd, though it be shown 
that she acted with her husband's consent; and a deed executed under a 
power of attorney, made by her alone, conveys no title. Cannon v. Bout- 
well, 626. 

2. It would be a departure from the policy of the law wholly unauthor- 
ized by anything in the statute, to allow the husband, by means simply 
of a general power of attorney from the wife, to dispose of her separate 
property athis will. Jd. 


POWERS. See Trusts AND TRUSTEES, 5. 





1. A deed of trust otherwise regular, provided that in the event the 
trustee named should b2 unwilling or unable to act in carrying out the’ 
trust, then for the appointment by him of a substitute trustee; and in 
the event the trustee should refuse to appoint a substitute trustee, then it 
should be lawful for the holder of the note, due and unpaid, to appoint a 
substitute trustee under his hand and seal, and that his acts should be 
effectual and binding. Prior to any action being taken under the deed‘ of 
trust, the original trustee died without appointing a substitute, and after- 
wards the holder of the note appointing in writing, not under seal, a 
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POWERS — continued. 


substitute trustee, by whom the land, after default, was advertised, sold 
and conveyed. In a controversy involving the validity of the sale, 
held — 

1. That the stipulation in regard to the appointment of a substi- 
tute trustee should be governed by the rules applicable to the exercise 
of directory powers. 

2. The original trustee being rendered unable to act by death, 
though there was techmically no refusal to appoint a substitute, there 
existed what was in effect equivalent to a refusal. 

3. Looking to the deed for the intention of the parties, the con- 
tingency had occurred which authorized the holder of the note to 
appoint a substitute trustee. 

4. The defective execution of a valid power will be sustained in 
favor of creditors and purchasers for value, and others not mere vol- 
unteers, when the intention of the parties clearly appears, and has 
been substantially carried out, when the defect complained of is a 
technical one, was not occasioned by fraud, and did not result in 
legal injury to the parties interested. 

5. The execution of the power being in other respects valid, the 
omission of a seal in the appointment of the substitute trustee did 
not invalidate it. Jacobs v. McClintock, 72. 


PRACTICE IN SUPREME COURT. See Jupemenrt, 8. 








1. In a suit upon a parol contract which could not be performed within 
one year from the making thereof, the record failed to show that the 
statute of frauds was invoked as a defense on the trial either by pleading 
it, by objecting to the admissibility of evidence, by asking instructions, 
or otherwise: Helé — 

1. That the defendants cannot, on appeal, complain that the court 
did not give them the benefit of an immunity which they failed to 
claim in time. 

2. The defense of the statute not being set up, or the attention of 
the court called to it, the court was not required to interpose it. 

3. If the court, under such circumstances, gave an erroneous 
charge based on the statute, the defendants, not being injured 
thereby, could not complain. 

4. Having denied the contract, the evidence to establish it might 
have been excluded, on objection, as insufficient under the statute. 

5. No objection to the evidence being disclosed by the record, it 
will be presumed, in support of judgment, that no right under the 
statute was asserted. League v. Duvis, 9. 

2. The practic? of grouping together assignments of error in a brief, 
without pointing out the distinct propositions of law arising thereon, and 
which are relied upon, condemned. A brief is defective which fails to 
indicate with certainty and clearness the legal questions involved, and to 
which the authorities cited apply. Texas Banking Co v. Hutchins, 61. 
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PRACTICE IN SUPREME COURT — continued. 

3. To require the reversal of a judgment in the supreme court because 
of error in a charge, it must be a material error to the prejudice of the 
party complaining of it. When it is manifest that an erroneous charge 
operated no injury, or where no other conclusion than that arrived at by 
the jury can be legitimately deduced from the facts, the supreme court 
will refuse to reverse the judgment. G. H. & S. A. R. Co. v. Delahunty, 
205. 

4, A party who made no complaint of a charge at the trial, but appar- 
ently acquiesced in it, should be required to make a more conclusive 
showing that his rights had been prejudiced by it, than would be re- 
quired of one who exercised vigilance in protecting his interests, and 
objected at the right time. Jd. 

5. When an assignment of errors indicates no particular charge or 


ruling of the lower court upon instructions which are complained of, 
but refers in general terms to “the several charges’ refused, and “‘ each 


several charge and instruction given,”’ and on reference to them they are 
found to be numerous, they will not be reviewed unless the right and 
justice of the case may seem to demand it. Byrnes v. Morris, 213. 

6. Each error relied on, particularly assigned separately, or appropri- 
ately grouped, if several present the sam2 point, should be followed by 
thie statement from the record as required by the rules of court. Id. 

7. The plaintiff moved to strike out defendant's specia] exceptions, 


embraced in his third amended answer to plaintiff's original petition, on 
the ground that they were not fil-d in due order of pleading, and were 
filed after plea to the merits. The motion was sustained. On appeal, 
held, that sinc2 the previous answers were not contained in the record, 
this court could not determine whether they were answers of law, which 
might be amended before plea to the merits, or answers of fact, which 
would preclude subsequent exceptions, and the presumption would there- 
fore control in favor of the correctness of the judgment of the district 
court. Barclay v. Tarrant County, 251. 

8. See statement and opinion for case in which objection to a judgment 
for ten per cent. attorney's fees against the obligors in a promissory note, 
came too late when made for the first time after appeal. Smith v. Brown- 
son d: Co., 271. 

9. When a charge, though correct, is, by reason of its genera! terms, 
defective in not embracing a full presentation of the law applicable to 
the case, it is too late to urge for the first time after app2al, objections to 
it. Davis v. Roosvelt, 305. 

10. The judgment of an inferior court, based on a verdict defective in 
form only, will not be reversed for that cause when no objection was 
urged in the court below. De Montel v. Speed, 339. 

11. Suit was instituted by mandamus to compel a survey, by the 
holder of a land certificate, and to cancel a patent issued to the land. 
The decree cancelled the patent, and decreed the land to be subject to 
the file and location of the plaintiff. Held, the fact that the record did 











InpDeEx. 709 








PRACTICE IN SUPREME COURT — continued. 
not disclose that the surveyor was still a surveyor at the date of the judg- 
ment, was not sufficient to require a reversal. Jd. 

12. When a statement of facts is signed by the presiding judge only, 
without any reference being made to disagreement in regard thereto by 
the attorneys for the parties, it will be presumed that the contingency had 
occurred which authorized the judge to make out and certify the state- 
ment of facts. Steinbeck v. Stone, 382. 

15. See errors assigned in such general terms as, under the rules of 
practice, the court will not be required to pass upon. Carter v. Roland, 
540. 

14. See case where demurrer to improper issues, instead of objection to 
evidence offered under, is the correct practice. Id. 

15. A judgment for five hundred dollars damages, rents and profits, in 
a case where legal interest only is the measure, will, on the appellee re- 
mitting all damages in excess of an amount sufficient to cover legal in- 
terest, be reversed and reformed by the supremecourt, and rendered for 
what it should have been in the court be'ow. Id. 


e PRACTICE IN DISTRICT COURT. 

See Forcrnte Entry anp Derarner. Practice ry SUPREME 

Court, 14. 

1. When the equities of a bill for injunction are fully met and denied 
by the same answer, the injunction should be dissolved. Blumvy. Loggins, 
121, 

2. Asa general rule, when a defendant reconvenes, the plaintiff will 
not be permitted to take a voluntary nonsuit. Brown vy. Pfovts, 221. 

3. A motion to set aside a voluntary nonsuit filed by a defendant's at- 
torney, who had filed before nonsuit a plea in reconvention, should not 
prevail when no sufficient reason is shown in the motion why they were 
not present and did not object when the nonsuit was applied for, and 
where the motion fails to show that there was merit in the plea in recon- 
vention. Id. 

4. The plaintiff moved to strike out defendant's special exceptions, em- 
braced in his third amended answer to plaintiff ‘s original petition, on the 
ground that they were not filed in due order of pleading. and were filed 
after plea to the merits. The motion was sustained. On appeal, held, 
that since the previous answers were not contained in the record, this 
court could not determine whether they were answers of law, which might 
be amended before plea to the merits, or answers of fact, which would 
preclude subsequent exceptions, and the presumption would therefore 
control in favor of the correctness of the judgment of the district court. 
Barclay v. Tarrant County, 251. 

5. An auditor's report, with reference to matters not properly arising 
under the pleadings of the parties, should to that extent be excluded 
from the consideration of the jury. Jd. 

6. On the coming in of an auditor's report, the defendant gave piaint- 
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PRACTICE IN DISTRICT COURT —continued. 


iff notice to the effect that he would, on the trial, offer evidence to attack 
and defeat so many items of the report as were allowed in favor of 
plaintiff, and so much of the same as disallowed certain items claimed by 
defendants, specifying their several amounts. JZeld, that the notice 
should, on exceptions, have been held defective as being too general in its 
terms. Id. 

7. It is the duty of the court, in the charge to the jury, to evolve from 
the pleading the true issues arising thereon, and to submit the same to 
the jury, instead of leaving them to decide for themselves, from the legal 
effect of the pleadings, what those issues are. Id. 

8. An affidavit for an attachment cannot be amended. Marx & Kemp- 
ner v. Abramson, 264. 

9. Though an amendment may be made to a petition for aitachment, 
which will relate back and cure defective allegations in the original peti- 
tion in regard to the same cause of action, yet it will not aid a defective 
affidavit for attachment. Id. 

10. The payment of debt is not imposed on the garnishee as a penalty 
for his failure to make full answer, but because having failed to make 
such answer, he is supposed to tacitly admit that he has the means in his 
hans, or. knows of property from which payment could be made. 
Freeman v. Miller, 372. 

11. To entitle a garnishee against whom judgment has been rendered 
to relief by injunction, he must show: First, that he has a good defense 
to the entire cause of action, or to such part of it as he proposes in his 
petition to litigate. Second, that it would be clearly unjust to permit it 
to be enforced. Third, that he could not avail himself of the defense at 
the proper time, or that he was prevented by fraud or accident, unmixed 
with any fault or negligence in himself or his agents, from interposing his 
defense. Id. 

12. See statement of the case for facts sufficient to authorize an in- 
junction against a judgment rendered against a garnishee. Id. 

13. When, upon an issue pending before a jury, there is evidence in 
favor of either party, it is error for the court to charge the jury to return 
a verdict against such party, even though the weight of evidence may be 
against him. Porter v. Wheat, 401. 

14. When evidence is offered which is not admissible for the general 
purposes of the trial, and exception is made to it on such ground, if the 
exception be overruled on the ground that such testimony is admissible 
for a special purpose and to a limited extent, the record should show that 
it was admitted only to the extent and for the purpose for which it is 
legitimately admissible. Battle v. Chandler, 613. 

15. A married woman, intervening in a suit between her husband and 
another, asserted homestead rights in the land in controversy. She ad- 
mitted in her pleading the execution of a deed from herself and husband, 
under which another asserted title to the land, but set up matters in 
avoidance. Urquhart v.Womack, 616. 
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PRACTICE IN DISTRICT COURT — continued. 

16. No objection was made on the trial below to the deed from the hus- 
band and wife on account of any defect in the certificate of acknowl- 
edgment. On appeal, it was urged for the first time that the certificate 
failed to state that ‘‘she wished not to retract it... Held — 

1. The issues presented were not such as to require the introduce- 
tion of the deed on the trial below. 

2. Married women, when admitted to litigate in their own right, 
are presumed to have capacity ‘‘ to conduct the litigation as shall b2 
most conducive to their own advantage.” 

3. The objection to the certificate of acknowledgment came too late 
when urged on app2al for the first time. Jd. 

17. The policy of the law being to confine the inquiry, in proceedings 
in forcible entry and detainer, to the question of the right of possession 
only, a third party, who, in such a proceeding before a magistrate, claims 





possession by virtue of his superior title, cannot intervene, since the mag- 
istrate cannot try the question of title. Texas Land Co. v. Turman, 
* 619. 

18. In such a proceeding, a tenant holding over may, however, defend 
his possession by showing that after lease he purchased the landlord's 
title at execution sale, and he may lawfully attorn to a third party, who, 
after the date of his lease, had thus purchased. Id. 

19. A third party thus purchasing title may, by injunction, stay pro- 
ecedings by the original landlord, who is insolvent, against the tenant, 
until the question of title can be determined. Id. 

20. The statute of forcible entry and detainer,which makes the decision 
of the county court on appeal or certiorari final, was intended as the rule 
between the original parties only. Id. 

21. When, on motion, an injunction which issued to stay proceedings be- 
fore a magistrate in forcible entry and detainer, issued on a petition which 
contained the allegations of a petition in trespass to try title, is dissolved, 
it is error to dismiss the petition, but the same should be continued over 
for a hearing on the merits. Jd. 

22. The proper practice is to have the sufficiency of pleadings settled on 
demurrer before proceeding on the merits. Where objections to their 
sufficiency are raised for the first time on a question of evidence, the tend- 
ency is to confusion, uncertainty and delay, and such a practice should 
not be encouraged. Booth v. Pickett, 436. é 

23. In a suit to revive a judgment formerly rendered in the same court, 
the same particula:ity is not required as to pleadings and relief prayed 
for that should be observed in the first suit. IJd.. 


PRE-EMPTOR. 
1. Under the act of May 26, 1575, “for the benefit of actual occupants 
of public lands,"’ a bona fide residence upon the land was required, anda 
survey made for one as a pre-emptor not so occupying was unauthorized; 
the same rule applies to his assignee. DeMontel vy. Speed, 339. 
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PRE-EMPTOR — continued. 


Inpex. 





2. Such a residence, for three years in the aggregate, by the original 
occupant and his assignee, would, the law being complied with in other 
respects, entitle the assignee to the land as pre-emptor. Id. 


PRESUMPTION. 
See ATTORNEY, 3. NEGOTIABLE INSTRUMENT, 1. 
JUDGMENT, 10. PRACTICE IN SUPREME Court, 1, 7. 
Manpamvs, 1. STATUTE OF FRAuDs, 1. 


1. The presumption is that a settlement of accounts embraced all prior 
transactions between the parties except when it is sought to be set aside 
under appropriate ailegations of fraud, accident or mistake. Barclay v. 
Tarrant County, 251. 

2. When a statement of facts is signed by the presiding judge only, 
without any reference being made to disagreement in regard thereto, by 
the attorneys for the parties, it will be presumed that the contingency had 
occurred which authorized the judge to make out and certify the state- 
ment of facts. Steinbeck v. Stone, 382. 

3. A decree of the probate court having general jurisdiction of the 
subject matter, attempted in a manner apparently irregular, to make a 
partial partition of an estate; there was no appeal, or other direct pro- 
ceeding to vacate it —no charge of fraud against the administrator, and 
the records had been destroyed by fire. Eight years afterwards, in a con- 
test between one of the heirs and the administrator over his application 
for discharge, the validity of the order was attacked, and an effort made 
tocharge the administrator with rents and profits of land partitioned 
under the decree, the same having been superseded by a subsequent 
decree dividing the entire estate. Held — 

1. Every reasonable presumption should, under the circumstances, 
be indulged in favor of the decree. 

2. The decree was sufficient to protect the administrator against the 
claim of the heirs for rents and profits, of property taken from his 
possession under it, 

4. See case for circumstances under which the court reversed and ren- 
dered judgment based on a special verdict. Johnson v. Wilcox, 413. 

5. The doctrine that one whose land has been conveyed by the un- 
authorized act of an agent, and who might by reasonable diligence have 
knowp of the sale, claim and possession under it, will be presumed from 
his silence after a long period of years to have ratified the sale, has appli- 
cation only where the owner asserts a mere equitable right, but has no 
application when, yy trespass to try title, the owner relies on his legal 
title. Moss v. Berry, €52. 


PRINCIPAL AND AGENT. 





See DamaGEs, 6. Ratiway Stock, 7. 

1. One who aids in procuring the illegal issuance of new stock in an in- 
corporated company to himself, cannot, if he does it under circumstances 
which would make him responsible if acting in his own right, be relieved 
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PRINCIPAL AND AGENT —continued. 
from liability by showing that he acted as agent for another. Baker v. 
Wasson, 150. 

2. The owner of a certificate of stock in an incorporated company 
placed his certificate, with a blank transfer indorsed theron, in the hands 
of another for purpose of sale; the agent filled the blank with his own 
name and afterwards indorsed thereon a transfer from himself to a pur- 
chaser. Held — 

1. The original owner having given to his agent possession of the 
certificate with the external indicia of ownership and the right of 
disposal, the subsequent transfer by the agent clothed the purchaser 
with the apparent legal title. 

2. The rights of the purchaser did not depend on the actual title or 
authority of the agent to sell, but upon the act of the original owner 
giving the apparent authority of disposal, and which would estop 
him and his assignee. 

3. The title of the purchaser would be subject to be defeated by a 
superior title in the original owner, if acquired with notice of it, or 
without valuvble consideration. 

4. In the absence of statutory or charter provision, the books of 
the eompany could not operate as notice of the ownership of the 
stock, further than for the use and benefit of the company itself. 
Strange v. H. d& T. C. R. R. Co., 162. 

3. A passenger on a railroad purchased a ticket from one not the agent 
of that road, which was issued by one who was the general ticket agent 
of another railway company. The agent issuing the ticket was author- 
ized, by custom among railroads, only to issue tickets of a certain pre- 
scribed form. The ticket purchased was not of the prescribed form, and 
on being presented was not accepted by the conductor, who ejected 
the passenger from the car, after the train had proceeded a few miles 
from the station, on his refusing to pay his fare as a passenger. On 
appeal by the railway company from a judgment for seven hundred and 
fifty dollars damages against it, held, 

1. The ticket having been issued by one who at most occupied to 
the defendant company the relation of special agent, the passenger 
purchased the ticket at his own peril. H. & T. C. R. R. Co. v. 
Ford, 364. 


PROBATE MATTERS. See Estates or DecEDENTSs. 

1. The judgments of the probate court in matters of administration, 
where jurisdiction has attached, are, when regularly rendered, binding 
upon all parties in interest, until set aside by direct proceedings instituted 
for that purpose. MeGowen v. Zimpelman, 479. 

2. This case distinguished from Runnels vr. Runnels, 27 Tex., 571. Id. 

3. Art. 5487, Pasch. Dig., which declared that property reserved from 
forced sale, or its value if there should be no such property, does not 
form any part of the estate of a deceased p2rson if a constituent of the 








PROBATE MATTERS — continued. 


INpEx. 





family survives, was not repea'ed by the act of August 9, 1876 (Acts of 
16th Leg., p. 93). The probate court had full jurisdiction to secure to the 
surviving family the benefits of that provision of the act. Jd, 


PROMISSORY NOTE. 


See AssIGNMENT, 1. NEGOTIABLE INSTRUMENT. 

1. The giving of a promissory note, payable to bearer, is as effectual 
as the payment of the same amount in cash, to prove a purchase for 
value. Cameron v. Romele, 258. 


PROTEST. See Payment, 2. 


PUBLIC ACT. 


1. Even should it be conceded that the final passage of an act over the 
vetu of the governor, in the manner prescribed by the constitution, could 
not be officially certified by the chief clerk of the house of representa- 
tives and the secretary of the senate, its validity would not be affected by 
their failure to certify to its passage in the proper time, if the fact of its 
passage appears from the published journals of the legislature. H. & 
T. C. R. R. Co. v. Odum, 343. 


PUBLIC DOMAIN. 


See Lanp CERTIFICATE. Statutes ConstTRvuED, 12. 


PUBLIC EMPLOYMENT. See Pustic Use. 


PUBLIC JOURNALS. See AvurHentTIcATION oF LEGISLATIVE AcT. 


PUBLIC USE. 





1. A cotton press and manufacturing company does not, by virtue of 
the legislative act incorporating it for the purpose of carrying on a ware- 
hous:ng aad cotton compress business, submit its property and services to 
public use. It is by reason of the nature and character of the business, 
and not from the fact that it is carried on by an individual or corporation, 
that the laws hold the property or services of the owner to have been 
submitted to public use. Ladd vy. S. C. P. d M. Co., 172. 

2. The business of warehousing and compressing cotton is not an em- 
ployment which the common law declares public. Jd. 

3. In the absence of a legislative enactment, a business strictly juris 
privati will not become juris publici by reason of its magnitude or the 
number of persons affected by it; the right to control the property invested 
in it pertains (if to any) to the legislative and not to the judicial depart- 
ment of the government. Jd. 

4. A party who has not subjected his property and services to public 
use by the character of his business, does not do so by reason of a com- 
bination with others in a like business, though he may be enabled thereby 
to exact from those who employ him unreasonable and extortionate 
charges for the services rendered. Id. 

5. Munn v. Illinois, 4 Otto, 125, discussed. Id. 
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PUBLIC USE — continued. 
6. Plaintiff alleged in effect that defendants, who were engaged in the 
business of receiving, storing, compressing and delivering cotton, had, 
without any exclusive right to conduct that business, by combination, 
virtually acquired its exclusive control in the city of Galveston, which 
enabled them to extort fictitious charges, and charges without considera- 
tion, and thereby to collect toll on nearly all the cotton produced in 
Texas. Held — 

1. That in the absence ef a legislative act, it did not follow as 
matter of law that the business was affected with a public use. 

2. If the combination was illegal, the parties to it would be sub- 
ject to such penalties as the law imposes. 

3. Quere, whether the legislative department can declare a busi- 
ness juris publici, if the circumstances under which it is conducted 
would seem to justify, and the good of society require it, which, in 
the absence of such an act, would be subject to the laws governing 
private business, without violating the constitution. Jd. 


PUNITORY DAMAGES. See Damaces, 6. 


PURCHASER. See Bona Fipr Purcuaser. Equity,4. MEAsURE oF 
DamaGes, 1,2. Partrnersup, 1,2. Purcmaser ror VALUE. SvupeE- 
rior Tite, 1. Trespass To Try Titte, 1. 

1. A mortgagor, to secure‘an antecedent debt, executed a mortgage on 
all his lands ‘‘unappropriated’’ in the Abner Lee survey. When the 
mortgage was executed, it appeared from the record of the county, that 
the mortgagor owned of said survey seventeen hundred and ninety-two 
and 61-100 acres, but he had prior thereto conveyed all of said survey by 
deed not then registered, except one hundred and fifty acres. In a con- 
test between the purchaser under the mortgage and the owner of the 
interest conveyed in the unrecorded deed, there being no allegation of 
mistake, or showing a right to reform the mortgage as against third par- 
ties, held, that the purchaser under the mortyage acquired title to the 
one hundred and fifty acres only. Crawford v. Bonner, 194. 

2. One who bids upon land at a sheriff’s sale under an agreement with 
the judgment creditor that the purchase shall be for the creditor, holds 
the title in trust for him, though the deed be made in the name of the 
bidder. Byrnes v. Morris, 213. 

3. A bidder who, under such circumstances, receives a conveyance in 

‘ his own name, cannot plead an estoppel against the judgment creditor 
who afterwards has the same land again sold under an alias execution, 
issued on the same judgment. The rights of the bidder, if any, having 
accrued before the second sale, he was not thereby induced to change his 
former condition, or incur additional liability. Jd. 

4. A purchaser of land at a sale foreclosing a mortgage which was 
executed by the husband and wife jointly, on land teld in trust by 
the husband for the wife, cannot be dispossessed by the heir of the wife 
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PURCHASER — continued. 
until he has done equity by paying off the mortgage debt. Davis v. 
Roosvelt, 305. 

5. A plaintiff who, at execution sale under judgment foreclosing a lien 
reserved in a deed made by him to the defendant, in a proceeding to 
which a subsequent vendee in possession was not a party, may, after bid- 
ding off the land and crediting the amount of his bid on the execution, 
have the sale set aside, in a subsequent proceeding against both parties, 
the credit on the execution cancelled, and the property subjected by de- 
cree to sale to satisfy the lien. No objection to tne second proceeding 
was urged by the defendant in the original suit. Savage v. Fairman, 
601. 

6. The legal effect of both proceedings is a personal judgment against 
the original vendor of the debt, and a decree against him and his vendee, 
subjecting the land to the satisfaction of the lien. Id. 


PURCHASER FOR VALUE. 
1. The giving of a promissory note, payable to bearer, is as effectual 
as the payment of the same amount in cash, to prove a purchase for 
value. Cameron v. Romele, 238. 


QUAERE. Sce Marrrep Woman, 5. 

1. Quere, whether the legislative department can declare a business 
juris publici, if the circumstances under which it is conducted would 
seem to justify, and the good of society require it, which, in the absence 
of such an act, would be subject to the laws governing private business, 
without violating the constitution. Ladd v. The S. C. P. & M. Co., 172. 

2. Negligence in a corporation in the performance of its duty to its 
employes to furnish them safe and suitable implements, is a fact to be 
established for the jury. But when the injury complained of is traced 
to defective implements furnished by the master, whether any further 
evidence of negligence is necessary, until it is shown by the master that 
reasonable care was exercised in their selection, quere? G. H. & S. A. 
R. Co. v. Delahunty, 206. 


QUO WARRANTO. 

1. In a proceeding where the question, whether a corporation exists or 
not, arises collaterally, the courts will not permit the corporate character 
to be questioned, if it be acting under color of law, and recognized by the 
state as such. Such question can only be raised by the state itself, by 
quo warranto or other direct proceeding. Brennan v. Bradshaw, 330. 

2. A suit by information in the nature of quo warranto, prosecuted in 
the name of the state of Texas against one charged with unlawfully 
holding the office of mayor of the city of Austin, is a civil proceeding, of 
which the district court has, under the constitution, original jurisdiction, 
the office being of the value of five hundred dollars. State v. De Gress, 
387. : 
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QUO WARRANTO — continued. 
3. Such a suit, though in form analogous to a criminal prosecution, is 
in the nature of a civil remedy; the statute authorizing the suit being a 
copy of tke statute of 9th Anne, which authorized a fine, must receive 
the construc ion given to that statute, under which a nominal fine only 
was imposed. Id. 


RAILWAY COMPANY. 

1. See statement and opinion for facts on which a charge to the jury, 
that the liability of a railway company to a passenger injured by an acci- 
dent, caused by a defective road-bed, depended upon ‘*the manner and 
speed of running the train, considering the condition of the track and the 
state of the weather, if that in any way superinduced the accident,’’ was 
helderror. Railroad Co. v. Haloran, 46. 

2. A railway company is bound to exercise that high degree of care and 
skill which cautious persons would use in the construction, by competent 
engineers and workmen, of the road-bed, track, engines, cars, and all 
appliances to carry on the business of the road and operate its trains; to 
make frequent careful examinations of the same, in order to avoid acci- 
dents as far as human skill could reasonably secure such a result, and also 
to procure a sufficient number of good, steady, and competent agents and 
employes to so conduct and control its trains as to insure careful and skill- 
ful management. Id. 

3. If the company be negligent in any of the above particulars, and 
its negligence is the legal cause of injury to the passenger, it is liable in 
damages. Jd. 

4. Railway companies are not insurers of the safety of their passen- 
gers further than could be required by the exercise of such a high degree 
of foresight as to possible dangers, and such a high degree of prudence 
in guarding against them, as would be used by very cautious, prudent and 
competent persons under like circumstances. The use of every possible 
precaution is not the rule, but they must adopt such of known value as 
are sanctioned by experience, and secure such skilled labor as they can 
reasonably procure. Id. 

5. Arailway company is required to so construct its road-bed and track 
as to avoid those dangers which it could be reasonably foreseen by com- 
petent and skillful engineers might result from the ordinary rain-fall and 
freshets peculiar to the particular section of country in which it is con- 
structed. Id. 

6. A railway company is not liable in damages for culpable negligence, 
where the injury results from the failure of the company to provide in the 
construction of its road-bed against extraordinary floods unknown to com- 
mon experience, and which could not have been reasonably anticipated in 
the construction of the road. Id. 

7. The consolidation of the Houston &« Great Northern, and the Inter- 
national railway companies, was unauthorized and wrongful as to a stock- 
holder of the former company objecting thereto, and the same having 
been consummated by a wrongful appropriation of the stockholder’s 
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RAILWAY COMPANY — continued. 
equitable interest, the consolidated company was equitably bound to him 
therefor. I. & G. N. Co. v. Bremond, 96. 

8. The two railway enterprises differed so widely in their starting points, 
and the region of country to be traversed, that an original subscriber to 
the Houston & Great Northern Company might well object that he had 
not agreed to or authorized such a union, nor did he, by failing to object 
to a subsequent enlargement of the charter, which, whether it actually 
gave such power or not, did not, on its face, purport to give any power to 
consolidate, preclude himself from objecting to a consolidation making so 
fundamental a change in the objects of the corporation. Jd. 

9. A stockholder in a railway company which, against his protest, has 
been consolidated without authority of law with another company, by the 
action of other stockholders, and whose equitable interest has been wrong- 
fully appropriated by the consolidated company, cannot maintain an action 
for the injury against the directors of the company, as such; nor are the 
directors responsible to the coryoration for a consolidation effected by act 
of the stockholders. Jd. 

10. A stockholder in a railway company, against whose protest a con- 
solidation was illegally effected by the company with another railway 
company, delayed for more than two years the institution of proceedings 
against the consolidated company for the appropriation of his equitable 
interests: held, that while the delay might preclude him from enjoining 
the further prosecution of the consolidated enterprise, it did not prevent 
him from following up his equitable interest in the hands of a corpora- 
tion, which, by appropriating it without authority, became equitably 
bound to compensate him therefor. Jd. 

11. A railway company, in an action against it by a stockholder for 
wrongful conversion of his interests, is not precluded by the erroneous 
estimates of its officials, embodied in a published report, from showing 
the true value of its assets. Id. 

12. In a suit against a street railway for damages resulting from 
alleged negligence, it was charged that the negligence consisted in failing 
to keep the track in good repair and on a level with the grade of the 
street. The contract with the city under which the road was constructed 
required that the track should be so built as not to impede travel on the 
streets traversed by it, after the streets should be graded, and required 
the company to keep its road-bed in good repair, up to the level of the 
street; and that it should in no case be below the city grade of the streets 
after the streets were graded. Held — 

1. That the road was under no obligation to fill up the streets 
beneath its track so as to have its road-bed on a level with the street, 
but was bound to conform and keep the level of the road-bod up to 
that of the street when graded. 

2. The company incurred no liability for failing to conform the 
elevation of its track to irregularities in the street, when it had once 
been constructed in accordance with an established grade. 

3. The company being by its contract bound to so construct its 
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RAILWAY COMPANY —continued. 

road as * not to impede carriage travel after the streets have been 
graded by the city,’’ would be in default, even after conforming to 
the established grade, if it failed to take such precautions as would 
enable vehicles to cross it with reasonable safety at such places and 
intervals as the public convenience required, even if the street had 
worn away from the established grade. But it did not necessarily 
result that the company was under legal obligations to keep its road 
at all points so that vehicles could cross in safety. Galveston R’y Co. 
v. Nolan, 139. 

15. See charge of court held erroneous in reference to averments in the 
petition. Jd. 

14. A certificate of stock in an incorporated company contained a 
recital on its face that it was transferable by assignment, and on its sur- 
render to the directors a new certificate of proprietorship would be issued 
to the assignee. The by-laws authorized transfers of stock, in writing, 
by the owners thereof, indorsed on the certificate, or on separate paper; 
and on the delivery thereof to the secretary, together with the original 
certificate of stock, for registration, new stock would be issued to the 
assignee. The assignee of the original stockholder, having possession of 
the original certificate, sued the company for the value of new stock 
issued to a subsequent assignee of the original holder to whom new stock 
had issued, without presentation of the original certificate. The plaintiff 
had not presented his transfer and stock at the secretary's office before the 
new stock issued. Held — 

1. The company was estopped from denying that it would hold for 
the benefit of the holder of the certificate the amount of stock therein 
specified, until it was presented for cancellation and new stock issued. 

2. The non-production of the original certificate of stock was notice 
to the company that a superior title might be in a third party. 

3. Though the certificate was not the share of stock, it was 
constituted by the company the visible representative of it, and as 
between the shareholder and his assignee, the equitable if not the 
legal title would pass by a transfer of the certificate, and this, with- 
out it being recorded on the books of the company. 

4. The certificate and transfer were prima facie sufficient to author- 
ize the holder to demand of the company the privileges and benefits 
to which the original holder was entitled. 

5. In the absence of a charter or statutory provision requiring a 
transfer of stock on the books of the company, as between the share- 
holder and his assignee, to pass title as against a creditor, the interest 
of the creditor must be regarded as subordinate to that of the bona 
fide assignee. 

6. The company was liable to the assignee of the original stock- 
holder holding the criginal certificate. Strange v. H. d& T. C. R. R. 
Co., 162. 

15. Arailway company is not liable to its employes as an insurer for 
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RAILWAY COMPANY — continued. 
injuries caused by defective implements it may furfiish them, if all 
proper precautions be taken to see that they are reasonably safe and strong. 
G. H. dS. A. R. Co. v. Delahunty, 206. 

16, Negligence in a corporation in the performance of its duty to its 
employes to furnish them safe and suitable implements is a fact to be es- 
tabiished for the jury. But when the injury complained of is traced to 
defective implements furnished by the master, whether any further evi- 
dence of negligence is necessary, until it is shown by the master that 
reasonable care was exercised in their selection, quere? Id, 

17. It is the duty of railway companies to provide reasonable accom- 
modations at their stations for passengers who have occasion to travel on 
their roads; to keep in a safe coniition all portions of their platforms and 
approaches thereto, to which the public do, or would, naturally resort, as 
well as all portions of their station grounds reasonably near to the plat- 
forms, where those who have purc.aased tickets with a view to take pas- 
sage on their cars would naturally or ordinarily go. Stewart v. I. & G. 
N. R. R. Co., 289. 

18. In a suit for damages brought by a passenger for injuries resulting 
from the negligence of the company, the petition alleged that the com- 
pany neglected to provide “ proper lights and accommodations for passen - 
gers at its freight depot;”’ that plaintiff, being unable from the darkness 
of the night to see when he alighted from the car, fell, and injuries to his 
person were occasioned by the neglect. Held, that on general demurrer 
the petition was sufficient. Jd. 

19. In a suit for damages for personal injuries brought by a brakeman 
against a railway company, in which the unskillfulness and incompetency 
of the engineer were charged as causes of the injury, the court admitted 
in evidence the declarations of the engineer to the plaintitf, to the effect 
he would as soon run over him as not. Held — 

1. The evidence was admissible, as a circumstance showing the 
want of care on the part of the company in the selection of him as 
its engineer, but it should have been so restricted by appropriate in- 
structions to the jury. 

2. The personal malice indicated by the declaration, if the cause of 
the injury, would not render the company hable for actual damages 
thus inflicted on a fellow servant, and the jury should have been so 
instructed. H. d& T. C. R. R. Co. v. Willie, 318. 

20. In a suit for damages by an employe of a railway company for in- 
juries sustained, which permanently disabled him, the jury were instructed 
that, if they found for plaintiff, to find no greater sum than a sum which, 
put at interest, would produce annually a sum equal to the difference be- 
tween what plairtiff could earn before his injury, and what his ability 
would be restricted to earning in consequence of the injury. Held, error. 
Id. 

21. If arailway company is not guilty of negligence in the selection of 
an engineer, it is not liable to his fellow servant for injuries resulting to 
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RAILWAY COMPANY — continued. 
such fellow servant from the want of proper c1re on the part of the engi- 
neer. Id. 

22. A charter to build a railroad to a city imports authority to extend 
the road within the corporate limits, and the statute confers on a railroad 
having such charter the right to use any public street within such city 
without making compensation therefor; the particular street being either 
agreed upon with the authorities of the city or designated in the manner 
pointed out by the statute. H. & T. C. R. R. Co. v. Odum, 343. 

23. That part of the act of August 15, 1870, for the relief of the Hous- 
ton & Texas Central Railway Co., which authorized its extension to Aus- 
tin, was not so foreign to the object expressed in the title of the act as to 
be violative of sec. 17, art. 12 of the constitution of 1869. Id. 

24. The regulation or enlargement of the use of a street, the property 
of the state, by the legislature, so as‘to permit the construction of a rail- 
road track thereon, whereby the owners of adjacent lots may suffer incon- 
venience and injury, is not a taking of property within the meaning of 
the constitution of 1869. Jd. 

25. Such an addition to the use of a street, if authorized by the legis- 
lature, gives the lot owner no right to compensation, although his ease- 
ment in the street be thereby impaired, and his lot rendered less valuable. 
Id. 

26. It is not intimated that the lot owner would be denied constitutional 
protection in the use of a dedicated street, if its use by a railroad would 
result in its destruction for all other purposes. Jd. 

27. Section 1 of the act to fix the venue in certain cases, approved 
March 21, 1874 (Session Acts 14th Legislature, p. 51), which authorized 
suit against a railway company in any county where it had an agency, 
was not repealed by the first section of a subsequent act of the same legis- 
lature (Session Acts, p. 107). The first act was intended to extend the 
right to institute suits more particularly against railway companies, in 
counties other than that of the domicile of the company, while the second 
act was designed to extend a like remedy to any association, joint stock 
or insurance company. H. & T. C. R. R. Co. v. Ford, 564. 

28. A passenger on a railroad purchased a ticket from one not the agent 
of that road, which was issued by one who was the general ticket agent 
of another railway company. The agent issuing the ticket was authorized, 
by custom among railroads, only to isssue tickets of a certain prescribed 
form. The ticket purchased was not of the prescribed form, and, on being 
presented, was not accepted by the conductor, who ejected the passenger 
from the car, after the train had proceeded a few miles from the station, 
on his refusing to pay his fare as a passenger. On appeal by the railway 
company from a judgment for seven hundred and fifty dollars damages 
against it, held — 

1. The ticket having been issued by one who at most occupied to 
the defendant company the relation of special agent, the passenger 
purchased the ticket at his own peril. 

46 
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RAILWAY COMPANY — continued. 

2. The ticket when presented being detached from the stub, and 
having printed on it the words “not good if detached,’’ the conductor 
acted properly in rejecting it. 

5. The defendant company was not liable in damages. \ 

4. No special damage from inconvenience, disappointment or loss 
of time being proven, the verdict for seven hundred and fifty dollars 
was excessive, even had the company been liable. Jd. : 


RAILWAY STOCK. 

1. The liability of one who under a claim of right, but without au- 
thority from the true owner, procures the transfer of railroad stock to 
himself and the issuance to himself of new stock thereon, is for that act 
and not for any subsequent disposition he may make of stock thus wrong- 
fully acquired. Baker vy. Wasson, 150. 

2. Shares in incorporated companies, though not visible and capable of 
manual delivery, having value, possess the characteristics of property. 
Shares in railway companies are in Texas recognized as personal property, 
and are subject to execution and sale under process of garnishment. Jd. 

3. The remedy of a stockholder whose stock has been illegally and 
wrongfully cancelled and new stock in lieu thereof issued to an unauthor- 
ized person, is against the company, whether the wrongful issuance of the 
new stock was the result of negligence or fraud. Id. 

4. If the new stock thus wrongfully issued was procured by a fraudu- 
lent combination between the company and the party who received it, 
both would be liable in damages to the rightful owner. The party re- 
ceiving the new stock would, however, not be liable if he neither had 
actual nor constructive notice of the invalidity of his own title. Id. 

5. The non-production of the original stock by one who receives in licu 


thereof new stock would not be necessarily fatal to his title to the new i 
stock. If he purchased bona fide, his title to the new stock would be 
good. Id. 





6. See charge of court regarding the purchase of stock, held error. Jd. 

7. One who aids in procuring the illegal issuance of new stock in an 
incorporated company to himself cannot, if he does it under circumstances 
which would make him responsible if acting in his own right, be relieved 
from liability by showing that he acted as agent for another. Jd. 

&. A certificate of stock in an incorporated company contained a recital ‘ 
on its face that it was transferable by assignment, and on its surrender 
to the directors a new certificate of proprietorship would be issued to the 
assignee. The by-laws authorized transfers of stock, in writing, by the 
owner thereof, indorsed on the certificate, or on separate paper; and on 
the delivery thereof to the secretary, together with the original certificate 
of stock, for registration, new stock would be issued to the assignee. 
The assignee of the original stockholder, having possession of the original ‘ 
certificate, sued the company for the value of new stock issued to a sub- 
sequent assignee of the original holder to whom new stock had issued, 
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RAILWAY STOCK —continued. 
without presentation of the original certificate. The plaintiff had not 
presented his transfer and stock at the secretary's office before the new 
stock issued. Held — 

1. The company was estopped from denying that it would hold for 
the benefit of the holder of the certificate the amount of stock therein 
specified until it was presented for cancellation and new stock issued. 

2. The non-production of the original certificate of stock was 
notice to the company that a superior tile might be in a third party. 

3. Though the certificate was not the share of stock, it was consti- 
tuted by the company the visible representative of it, and as between 
the shareholder and his assignee the equitable if not the legal title 
would pass by a transfer of the certificate, and this, without it being 
recorded on the books of the company. 

4, The certificate and trznsfer were prima facie sufficient to author- 
ize the holder to demand of the company the privileges and benefits 
to which the original holder was entitled. 

5. In the absence of a charter or statutory provision requiring a 
transfer of stock on the books of the company, as between the share- 
holder and his assignee, to pass title as against a creditor, the interest 
of the creditor must be regarded as subordinate to that of the bona 
Jide assignee. 

6. The company was liable to the assignee of the original stock- 
holder holding the original certificate. Strange v. 2. d& T. C. R. R. 
Co., 162. 

9. The owner of a certificate of stock in an incorporated company 
placed his certificate, with a blank transfer indorsed therecn, in the hands 
of another for the purpose of sale; the agent filled the blank with his 
own name and afterwards indorsed thereon a transfer from himself to a 
purchaser. Held — 

1. The original owner having given to his agent possession of the 
certificate with the external indicia of ownership and the right of 
disposal, the subsequent transfer by the agent clothed the purchaser 
with the apparent legal title. 

2. The rights of the purchaser did not depend on the actual title 
or authority of the agent to sell, but upon the act of the original 
owner giving the apparent authority of disposal, 2nd which would 
estop him and his assignee. 

3. The title of the purchaser would be subject to be defeated by a 
superior title in the original owner, if acquired with notice of it, or 
without valuable consideration. 

4. In the absence of statutory or charter provision, the books of 
the company could not operate as notice of the ownership of the 
stock further than for the use and benefit of the company itself. Jd. 


RATIFICATION. 
1. The attorney at law of a party plaintiff has not, by virtue of the re- 
lationship, authority to compromise a moneyed judgment, and the fact that 
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RATIFICATION — continued. 
the plaintiff received possession of specific property also recovered in the 
judgment, will not of itself be such a ratification as will be binding. 
Carter v. Roland, 540. 

2. The doctrine that one whose land has been conveyed by the un- 
authorized act of an agent, and who might by reasonable diligence have 
known of the sale, claim and possession under it, will be presumed from 
his silence after a long period of years to have ratified the sale, has appli- 
cation only where the owner asserts a mere equitable right, but has no 
application when, in trespass to try title, the owner relies on his legal 
title. Moss v. Berry, 632. 


RECONVENTION. 

1. Asa general rule when a defendant reconvenes, the plaintiff will 
not be permitted to take a voluntary nonsuit. Brewn v. Pfouts, 221. 

2. A motion to set aside a voluntary nonsuit filed by a defendant’s at- 
torney, who had filed before nonsuit a plea in reconvention, should not 
prevail when no sufficient reason is shown in the motion why they were 
not present and did not object when the nonsuit was applied for, and 
where the motion fails to show that there was merit in the plea in recon- 
vention. Id. 


REGISTRATION. See Bona Fine Purcuaser, 2. 
REMITTITUR. See Practice tn Supreme Court, 15. 
RENTS AND PROFITS. See Jupe@ment, 7. 
RESTITUTION. See Jurrispiction, 2. 


REVIVOR OF JUDGMENT. 
See Finan JupGMENT, 1, 2. JUDGMENT, 11. 


RULES OF COURT. 

1. When an assignment of errors indicates no particular charg? or rul- 
ing of the lower court upon instructions which are complained of, but 
refers in general terms to ‘‘ the several charges *’ refused, and ‘‘ each sev- 
eral charge and instruction given,’’ and on reference to them they are 
found to be numerous, they will not be reviewed unless the right and jus- 
tice of the case may seem to demand it. Byrnes v. Morris, 213. 

2. Each error relied on, particularly assigned separately, or appropri- 
ately grouped, if several present the same point, should be followed by 
the statement from the record as required by the rules of court. Jd. 


SALE. See Execution Sate. Notice, 4. Trusts anp Trustees, 5. 


_SCIRE FACIAS. See Orrice Fees. 
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SCHOOL HOUSES. 
1. A school house used and occupied fora boarding school, but in which 


the owner resides with his family, is not exempt from taxation. Ped v. 
Johnson, 284. 


SEAL. See Crrres anp Towns, 3. 

1. The execution'of the power being in other respects valid, the omis:- 
sion of a seal in the appointment of the substitute trustee did not invali- 
date it. Jacobs vy. McClintock, 72. 

2. A seal affixed to his certificate of acknowledgment of a deed by a 
commissioner of deeds of the state of Texas for the state of Mississippi, 
in 1868, made no impression of a star with five points as is now required 
by law. Held, that no form of seal was prescribed in 1868, and the omis- 
sion of the star on the seal did not affect the validity of the certificate. 
Davis v. Roosvelt, 305. 


SECRET TRUST. See Constructive Norice, 1. 
SEPARATE ACKNOWLEDGMENT. See ACKNOWLEDGMENT. 


SEPARATE PROPERTY. 

1. See statement of case for facts sufficient to support a finding that 
land was community property when conveyed to the wife and subject to 
execution against the husband. McDaniel v. Weiss, 257. 

2. No decree can be rendered in a proceeding based on a promissory 
note executed jointly by the husband and wife, subjecting her separate 
estate to forced sale, in the absence of averments and proof that the obli- 
gation was incurred for necessaries for the wife and family or for her sep- 
arate estate. Smith v. Brownson d: Co., 271. 

3. In such a proceeding, the failure to render a general judgment 
against the wife is not error to the injury of a surety on the note of 
which he can complain. Jd. 

4. The delivery of a deed properly executed by the husband and wife, 
and acknowledged by them in accordance with the statute, when the de- 
livery is made by the husband, will pass the wife’s title, though the 
delivery may have been made in violation of instructions from the wife, 
if the grantee had no notice of the instructions; and ali‘er, if the grantee 
has notice that the delivery is unauthorized. Edwards v. Dismukes, 605. 

5. A deed purporting to convey the separate property of a married 
woman, and which is signed by her alone, is invalid, though it be shown 
that she acted with her husband's consent; and a deed executed under a 
power of attorney, made by her alone, conveys notitle. Cannon v. Bout- 
well, 626. 

6. It would be a departure from the policy of the law wholly unau- 
thorized by anything in the statute, to allow the. husband, by means 
simply of a general power of attorney from the wife, to dispose of her 
separate property at his will. Jd. 
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SERVICE. 

1. In a suit against a railway corporation, service of process was made 

in August, 1874, under the provisions of the act of February 7, 1854 

(Pasch. Dig., art. 4888), ‘‘by leaving with the within named defendant, 

the H. & T. C. R. R. Co., at their chief office in Houston,” a true copy 

of tl.o citation and the accompanying certified copy of plaintiff's petition. 

On the proposition that a motion to quash the service should have pre- 
vailed, held — 

1. The second section of the act of March 21, 1874, entitled ‘“* An 
act to fix the venue in certain cases,"’ and the second section of the 
act of April 17, 1874, entitled ‘‘ An act to confer jurisdiction in cer- 
tain cases,’’ did not repeal by implication the provisions of art. 4888, 
Pasch. Dig., but were intended to be cumulative. H. & T. C. R. R. 
Co. v. Willie, 318. 


SETTLEMENT OF ACCOUNTS. See Presumption, 1. 


SHERIFF. 

1. While it is not the duty of counsel for a plaintiff in execation to 
point out property for a sheriff to levy upon, yet, if he be applied to by 
the sheriff to indicate property from which to satisfy the execution, and 
withholds from the officer knowledge in his possession, which would 
enable him to make a levy, that fact would exonerate the officer from 
liability. Battle v. Chandler, 613. 


SHERIFF'S SALE. See Purciaser, 2, 5. 


STATEMENT OF FACTS. 

1. When a statement of facts is signed by the presiding judge only, 
without any reference being made to disagreement in regard thereto by 
the attorneys for the parties, it will be presumed that the contingency had 
occurred which authorized the judge to make out and certify the state- 
ment of facts. Steinbeck v. Stone, 382. 


STATUTE OF FRAUDS. 
1. In a suit upon a parol contract which could not be performed within 
one year from the making thereof, the record failed to show that the 
statute of frauds was invoked as a defense on the trial, either by pleading 
it, by objecting to the admissibility of evidence, by asking instructions, or 
otherwise: Held — ' 
1. That the defendants cannot, on appeal, complain that the court 
did not give them the benefit of an immunity which they failed to 
claim in time. 
2. The defense of the statute not being set up, or the attention of 
the court called to it, the court was not required to interpose it. 
3. If the court, under such circumstances, gave an erroneous charge 
based on the statute, the defendants, not being injured thereby, 
could not complain. 
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STATUTE OF FRAUDS — continued. 
4. Having denied the contract, the evidence to establish it might 
have been excluded on objection as insufficient under the statute. 
5. No objection te the evidence being disclosed by the record, it 
will be presumed, in support of judgment, that no right under the 
statute was asserted. League v. Davis, 9. 


STATUTES CONSTRUED. See Parent, 8. 

1. See opinion for a discussion of the distinction between the action of 

ejectment at common law and the statutory action of trespass to try 
P title. Spence v. McGowan, 30. 

2. The proviso to art. 1044, R. S., does not affect the rights of the per- 
sonal representative of a deceased plaintiff who, while living, had sued 
for a personal injury and recovered judgment therefor in the district 
court; his rights remain as they existed before the enactment. The cause 
of action is merged in the judgment of the district court, whic survives, 
and is not vacated or opened by writ of error or appeal, but remains valid 
and subsisting until set aside, and constitutes, in favor of the adminis- 
trator, a cause of action. Galrcston R’y Co. v. Nelan, 139. 

». It would be otherwise had judgment been rendered against the 
plaintiff, and after plaintiff's death an appeal had been taken by the ad- 
ministrator; the cause of action would then be that on which the suit 
was originally founded, and would not survive. Jd. 

4. Under the provisions of the act of November 17, 1871 (Pasch. Dig. 
art. 7112), the husband alone, as the head of the family, could, in a 
proper case, in a bona fide transaction, where there was no intention to 
defraud the wife, so contract for material and labor to improve the home- 
stead, not the separate property of the wife, as to make the claim there- 
for the basis to fix and secure the mechanic's lien on the homestead. 
Miner v. Moore d> Ownby, 224. 

5. To fix the statutory mechanic's lien, the requisites of the statute 
must be substantially complied with in every particular. Ferguson v. 
Ashbel & Simpson, 245. ij 

i] 6. 1£ the work was to be performed or the materials furnished under a 
special written contract with specifications and for a sum certain, and the 
same has been completed, it is not necessary to set out the items of work 
performed and materials furnished, further than by the written contract 
itself. Id. 

7. To fix a mechanic’s lien Under a verbal contract. the terms and speci- 
fications of the contract and the amount and value of the work and 
materials furnished, should in the bill of particulars be made so specific 





and certain as to advise the owner cf the property, other lien creditors, 
if any, and all persons interested, of the particulars of the demand 
sought to be enforced. Id. 

8, The bill of particulars, necessary under the statute to fix a mechanic's 
lien under verbal contract, should be reasonably certain as to the char- 
acter and the amount of the materials furnished and the work performed, 
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the dates and places when furnished and performed, and the value of the 
same. Id. ; 

9. A duly certified copy from the records of the district court, of a 
judgment rendered therein, is admissible in evidence without the aid of 
the statute making duly recorded instruments admissible, and conse- 
quently is not affected by the proviso requiring such instruments to be 
filed among the papers three days before the commencement of trial. 
(R. C., 2257.) MeDaniel v. Weiss, 257. 

10. In a suit against a railway corporation, service of process was made 
in August, 1874, under the provisions of the act of February 7, 1854 
(Pasch. Dig., art. 4888), by ‘‘ leaving with the within named defendant, 
the H. & T. C. R. R. Co., at their chief office in Houston,’’ a true copy 
of the citation and the accompanying certified copy of plaintiff's petition. 
On the proposition that a motion to quash the service should have 
prevailed, held — 

1. The second section of the act of March 21, 1874, entitled, ‘‘ An 
act to fix the venue in certain cases,’’ and the second section of the 
act of April 17, 1874, entitled ‘‘ An act to confer jurisdiction in cer- 
tain cases,’’ did not repeal by implication the provisions of art. 4888, 
Pasch. Dig., but were intended to be cumulative. 

2. The motion to quash was properly overruled. H. & T. C. R. 
R. Co. v. Willie, 318. 

11. By the general incorporation act of March 15, 1875, the legislature 
provided that a city might abandon its existing charter, and become in- 
corporated under the general law, by a vote of two-thirds of its city 
council, which action should be entered on the journal of proceedings, and 
a copy thereof, under the corporate seal, should be filed and recorded in 
the office of the clerk of the district court of the county in which such 
city is situated. On a proceeding to enjoin the collection of taxes by the 
new city government operating under the general law, but which did not 
attest the proceedings adopting the general incorporation law, under a 
corporate seal: Held —* 

1. The controlling prerequisite of the statute for the acceptance of 
the new charter was the two-thirds vote of the city council, and the 
attestation by the corporate seal was not an essential prerequisite to 
the existence of the new corporation. 

2. It being shown that the city had existed for twenty years with- 
out a corporate seal, it was estopped from denying its corporate exist- 
ence, and its citizens are in like manner estopped in a mere collateral 
proceeding. Brennan v. Bradshaw, 330. 

12. Under the act of May 26, 1873, ‘for the benefit of actual occu- 
pants of public lands,” a bona fide residence upon the land was required, 
and a survey made for one as a pre-emptor not so occupying was un- 
authorized; the same rule applies to his assignee. De Montel v. Speed, 339. 

13. Section 130 of the act of March 15, 1875, provides in effect that 
any city that may adop‘ that act as its charter, desiring to appropriate the 
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land of an individual within its corporate limits for the purpose of a street, 
in case it cannot agree with the owner upon the price of the land to be 
taken, may appoint three disinterested freeholders of said city to assess 
the damages which the land owner may sustain on account of such ap- 
propriation, who shall meet, and, after being duly sworn to make a just 
and true appraisement, and after hearing the parties, shall estimate the 
damages which the land owner will sustain by reason of such appropria- 
tion, and report to the mayor and aldermen of the city, who may adopt 
or reject the same. No appeal was given from their decision. Held — 

1, Though the interests of individual members of the corporation 
selected to estimate the damages might be so remote as not to dis- 
qualify them to act when properly appointed, yet they should be 
selected under a rule which would be fair and impartial alike to both 
parties. Neither party should have the exclusive right to select the 
appraisers. 

2. Though in taking private property for public use, the party 
whose property is taken is not entitled, as a matter of right, to a 
trial by jury unless the right be given in express terms by law, yet 
the proceeding is judicial in its character, and should be before an 
impartial tribunal under the rights and privileges which attend judi- 
cial investigations. 

3. The section is unconstitutional. Rhine v. McKinney, 354. 

14. Section 1 of the act to fix the venue in certain cases, approved 
March 21, 1874 (Session Acts 14th Legislature, p. 31), which authorized 
suit against a railway company in any county where it had an agency, 
was not rep2aled by the first section of a subsequent act of the same 
legislature (Session Acts, p. 107). The first act was intended to extend 
the right to institute suits more particularly against railway companies, 
in counties other than that of the domicile of the company, while the 
second act was designed to extend a like remedy to any association, joint 
stock or insurance company. H. & T.C. R. R. Co. vy. Ford, 364. 

15. A more liberal rule of construction should be allowed against the 
repeal of one statute by another by implication, when both are passed by 
the sarhe legislature, than would prevail if the last act were passed ata 
subsequent session. Id. 

16. The statute does not disqualify a party to a suit by an adminis- 
trator from testifying in the cause, except as to a transaction with, or 
statement by, the intestate (Rev. ‘Stat., art. 2248). In such a suit the de- 
fendant may testify as to what he himself had done under and by virtue 
of a contract with the intestate. Porter v. Wheat, 401. 

17. Under the act of November 9, 1866, entitled ‘‘ An act to prevent 
judgments from becoming dormant, and to create and preserve judgment 
liens,’ though an execution may have issued within one year from the 
time when it might have issued, unless due diligence was afterwards 
used to enforce the lien, it was lost. A failure to sue out executions from 
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year to year is a failure to use due diligence, in the absence of facts to 
excuse the neglect. Bassett v. Proetzel, 569. 

18. ‘The statute of forcible entry and detainer, which makes the decision 
of the county court on appeal or certiorari final, was intended as the rule 
between the original parties only. Texas Land Co. v. Turman, 619. 

19. Subsequent to the adoption of the Code of Procedure, and on the 
22d of April, 1879, the legislature passed “‘ An act to amend chapter two 
of title fifteen, and chapter one of title sixteen in the Code of Criminal 
Procedure, of an act entitled an act to adopt and establish a Penal Code, 
and a Code of Criminal Procedure, for the state of Texas,"’ in which it is 
provided as follows: ‘*The district or county attorney shall be entitled 
to ten per cent. on all fines, forfeitures or money collected for the state or 
county, upon judgments recovered by him, and the clerk of the court in 
which such judgments are rendered shall be entitled to five per cent. of 
the amount of said judgments, to be paid out of the money when col- 
lected.” Held — 

1. If the power of the legislature thus to pass the amendment 
should be conceded, the act, considered with reference to its caption, 
did not provide for fees of the clerk in civil causes. 

2. The phrase in the act, ‘‘ judgments recovered,’ applies appro- 
priately to judgments in scire facias cases, as forfeited bail bonds 
and recognizances. 

3. The fees of clerks in civil causes were already fully provided for, 
and there is nothing in the act to indicate the legislative intention to 
make it cumulative. State v. Norrell, 427. 

20. The fact that a surviving wife did not sign and swear to an inven- 
tory of the community property of herself and her deceased husband, 
under the act of August 26, 1856 (Pasch. Dig., art. 4648), before selling 
the land thus owned, will not in a collateral proceeding affect the validity 
of her deed, there being no charge of fraud, or that the land was sold 
for an improper purpose, if it appear that the land was valued by ap- 
praisers appointed by the court and their appraisement entered of record. 
Green v. Grissom, 452. 

21. A land certificate, issued August 21, 1855, by the county court of 
Denton county, to one entitled to it by the judgment of that court, as a 
colonist of Peters’ colony, was located and surveyed on land within the 
limits of the Mississippi & Pacific Railroad reservation on the 7th of 
December, 1855, and merged in a patent thereto on the 23d of Septem- 
ber, 1856. In a suit brought against the vendees of the patentee by 
plaintiffs claiming under a location and survey of the same land made 
February 25, 1871, held — 

1. Objections to the validity of the patent on lands within the 
limits of the reservation were obviated by the “‘act confirming cer- 
tain patents, and to validate certain surveys in the Mississippi & 

Pacific reservation,’ passed January 7, 1860. 
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2. The certificate issued in August, 1855, having been merged in 
a patent before the passage of the act of February 4, 1858, being 
“an act to ascertain what land certificates have been illegally issued 
by the county courts of counties in Peters’ colony, and to provide for 
issuing patents on such of said certificates as are legal,’’ was not 
intended to be affected by that act 

3. The manifest object of the last act was to regulate the further 
issuance of patents, rather than to disturb certificates already merged 
into patents. Henderson v. Bonner, 463. 

22. Art. 5487, Pasch. Dig., which declared that property reserved from 
forced sale, or its value if there should be no such property, does not form 
any part of the estate of a deceased person if a constituent of the family 
survives, was not repealed by the act of August 9, 1876 (Acts of 16th Leg. 
p. 93). The probate court had full jurisdiction to secure to the surviving 
fumily the benefits of that provision of the act. MceGowen v. Zimpel- 
man, 479. 

23. When administration is begun in the proper jurisdiction, under 
which property reserved from forced sale by art. 5487, Pasch. Dig., has 
been converted by proceedings regular in their character, the adminis- 
trator is not lable in an action for conversion brought in the district court 
by a surviving constituent of the family of the decedent who failed to 
assert her rights in the probate court, there being no charge of fraud. 
Id. 


STATUTES OF LIMITATION. See Lrurrration. 


STOCKHOLDER. See Corporation. Rarmway Company, 7, 8, 9, 10. 
RarLway Srock. 

1. The liability of one, who under a claim of right, but without author- 
ity from the true owner, procures the transfer of railroad stock to himself, 
and the issuance to himself of new stock thereon, is for that act and not 
for any subsequent disposition he may make of stock thus wrongfully 
acquired. Baker vy. Wasson, 150. 

2. Shares in incorporated companies, though not visible and capable of 
manual delivery, having value, possess the characteristics of property. 
Shares in railway companies are in Texas recognized as personal property, 
and are subject to execution and sale under process of garnishment. Jd. 

3. The remedy of a stockholder whose stock has been illegally and 
wrongfully cancelled and new stock in lieu thereof issued to an unauthor- 
ized person, is against the company, whether the wrongful issuance of 
the new stock was the result of negligence or fraud. Jd. 

4. If the new stock thus wrongfully issued was procured by a fraud- 
ulent combination between the company and the party who received it, 
both would be liable in damages to the rightful owner. The party receiv- 
ing the new stock would, however, not be liable if he neither had actual 
nor constructive notice of the invalidity of his own title. 7d. 
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5. The non-production of the original stock by one who receives in lieu 
thereof new stock, would not be necessarily fatal to his title to the new 
stock. If he purchased bona fide, his title to the new stock would be 
good. Id. 

6. See charge of court regarding the purchase of stock, held error. Jd. 

7. One who aids in procuring the illegal issuance of new stock in an 
incorporated company to himself, cannot, if he does it under circum- 
stances which would make him responsible if acting in his own right, be 
relieved from liability by showing that he acted as agent for another. Id. 


SUBROGATION. See Banks anp.BANKING, 2. DEBTOR AND CREDITOR, 
2. Deposit, 2. 


SUBSEQUENT PURCHASER. See Constructive Notice, 1. 

1. The fact that a vendee is in indigent circumstances when a deed is 
made to him, will not charge a subsequent purchaser from him with 
notice of a secret trust upon which the deed was made, in the absence of 
other facts casting suspicion on the title. Cameron v. Romele, 238. 


SUBSTITUTE. See Trusts anp TrustEEs, 2, 5. 


SUPERIOR TITLE. See Trespass to Try Tite, 1. 

1. In trespass to try title, brought in 1874, the plaintiff ’s petition, formal 
in other respects; alleged a contract made in 1856 by his intestate to con- 
vey the land on the payment of the purchase money notes by the vendee; 
that the vendee died, and the defendant, with notice that the purchase 
money was unpaid, bought at administrator's sale; that possession was 
taken by the vendee, and, though not adverse, was continued by those 
claiming under her; that a new purchase money note was executed by 
the vendee in 1860, which remained unpaid, and that the same was pre- 
sented and allowed as a claim against the estate of the vendee, ‘to be 
paid when title is perfected." The defendant demurred, and pleaded the 
act of the plaintiff in procuring an allowance of the claim, as a creditor 
of the estate, in estoppel of his right to maintain a suit for the land: 
Held — 

1. That the superior title remained in the heirs and legal repre- 
sentatives of the vendor, and the petition was sufficient to support 
an action of trespass to try title. 

2. The legal title to the estate carried with it a legal right to the 
land. 

3. Whatever may have been the laches of the legal representa- 
tives of the vendor in enforcing a lien on the land, one representing 
the purchaser could not retain the land without making full pay- 
ment. 

4. Before the defendant can ask equity, he must do equity. 

5. Distinguished from the former case between the same parties in 
37 Tex., 581; from Roeder v. Rokson, 20 Tex., 754, and from Estell 
v. Cole, 52 Tex., 170. Harris v. Catlin, 1. 
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SUPREME COURT. See Practice 1x Supreme Court. 
SURETY. See Princrean anp Surety. 


SURVEY. 
See JupGMENT, 1. LOCATION. 
LOcCATIVE INTEREST. PATENT. 


the same rule applies to his assignee. De Montel v. Speed, 339. 


Cardwell, 408. 


SURVIVOR OF ACTION, 
See JuDGMENT, 2. MeEnrcGeER, 1. 


TAXATION. See Inzuncrron. 


H. & T. C. R. R. Co. v. The County of Presidio et al., 518. 


TAXES. See Lacues, 1. 


157. 








1. Under the act of May 26, 1873, “for the benefit of actual oceupants 
of public lands,” a bona fide residence upon the laud was required, and 
| @ survey made for one asa pre-emptor not so occupying was unauthorized; 


2. Where title has issued to two surveys for a league of land, each 
located and surveyed at the same time, and which call for a common 
marked corner and a common divisional line, the location of the dividing 
line is not affected by the fact that, by observing it, an excess of one 
thousand acres would be contained in one of the surveys. Bunton v. 


1. A petition for injunction to restrain the sale of land for taxes assessed 
under the act of August 21, 1876, and which taxes were alleged to be 
excessive, is not sufficient to authorize the writ, if the petition shows no 
excuse for the failure of the plaintiff to take proper steps to refer, at the 
proper time, the valuation complained of to the board of equalization. 


1. The lien given by the constitution of 1869 for taxes assessed against 
land (art. 12, $$ 19-22) is a charge merely on each separate tract of land 
for the taxes assessed thereon. Hence, a personal judgment against the 
owner of several tracts of land, which declared a lien upon all the tracts 
for the aggregate taxes due on all, would be erroneous, whether the tax 

yas due a municipal government or the state. Edmonson v. Galveston, 


2. A judgment against the owner of property for taxes due a municipal 


corporation, giving ten per cent. interest on taxes assessed from the time 
they were due, is erroneous, in the absence of authority allowing such 


interest, conferred by statute or ordinance. Id. 


a 3. A school house used and occupied for a boarding school, but in which 


the owner resides with his family, is not exempt from taxation. 
Johnson, 284. 


4. A petition for injunction to prevent the collection of a state tax, 
which discloses no individual damage about to be suffered from the sale 
sought to be enjoined, except that the sale would cast a cloud on the title 


of the plaintiff, is not sufficient to authorize the injunction. Id. 








734 INDEX: 


TAXES — continued. 

5. In a proceeding against a sheriff for failing to levy an execution 
which came to his hands in November, the tax rolls showing that the de- 
fendant in execution rendered no property for taxes on the first day of the 
preceding January, would be inadmissible in evidence. Battle vy. Alex- 
ander, 613. 


TENDER. 
1. In trespass to try title, brought in 1871, the defendant claimed under 
a deed from a common vendor made toa party in 1856, from whom the 
defendant purchased. That deed referred to purchase money notes ma- 
turing in one, two and three years, and reserved an express lien for their 
payment. Held — 
1. That the vendor of defendant was not a necessary party. 
2. The failure to present the purchase money notes at the place 
where they were made payable could not affect the issue. 
3. To defeat a recovery, the defendant should either tender the 
unpaid purchase money, or otherwise proffer to do equity. Davis vy. 
Roosvelt, 305. 


TORTS. See Jup@ment, 2, 3. 


TENANT IN COMMON. 

1. Sale under execution of the interest of one member of a firm in 
partnership property, creates a dissolution of the partnership and makes 
the purchaser a tenant in common with the remaining member. The 
purchaser is not bound to become a partner in the partnership enterprise, 
nor the remaining member to admit the purchaser as a partner; but if 
the partner refuses to recognize the purchaser's interest in the property, 
the purchaser has a right of action to recover joint possession and parti- 
tion, or to sue for damages for conversion; if suit is brought for conver- 
sion, the value of the property at the time of conversion, and legal interest 
to recovery, is the measure of damages. Carter v. Roland, 540. 

2. The purchaser cannot be made liable for loss in conducting the busi- 
ness after sale, and is not entitled to share in the profits; but in a suit by 
the purchaser for his interest, if judgment is rendered for the specific 
property, giving the defendant the privilege of returning it in satisfaction 
of the judgment, if the defendant is a wrongdoer, and the value of the 
property liable to deterioration if used, the plaintiff can claim as dam- 
ages reasonable compensation for the use of the property, instead of legal 
interest on its valuation. Ji. 


TRANSCRIPT. See Description, 5. 
TRESPASS. See Trespass to Try TITLE. 


TRESPASS TO TRY TITLE. 
1. In trespass to try title, brought in 1874, the plaintiff's petition, 
formal in other respects, alleged a contract made in 1856 by his intestate 
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to convey the land on the payment of the purchase money notes by the 
vendee; that the vendee died, and the defendant, with notice that the 
purchase money was unpaid, bought at administrator's sale; that posses- 
sion was taken by the vendee, and, though not adverse, was continued by 
those claiming under her; that a new purchase money note was executed 
by the vendee in 1860, which remained unpaid, and that the same was 
presented and allowed as a claim against the estate of the vendee, ‘‘ to 
be paid when title is perfected.’’ The defendant demurred, and pleaded 
the act of the plaintiff in procuring an allowance of the claim, as a cred- 
itor of the estate, in estoppel of his right to maintain a suit for the 
land: Held — 

1. That the superior title remained in the heirs and legal repre- 
sentatives of the vendor, and the petition was sufficient to support an 
action of trespass to try title. 

2. The legal title to the estate carried with it a legal right to the 
land. ; 

3. Whatever may have been the laches of the legal representatives 
of the vendor in enforcing a lien on the land, one representing the 
purchaser could not retain the land without making full payments, 

4. Before the defendant can ask equity, he must do equity. 

5. Distinguished from the former case between the same parties 
in 37 Tex., 581; from Roeder rv. Robson, 20 Tex., 754; and from 
Estell rv. Cole, 52 Tex., 170. Harris v. Catlin, 1. 

2. See opinion for a discussion of the distinction between the action 
of ejectment at common law and the statutory action of trespass to try 
title. Spence v. MeGowan, 30. 

3. The statute permitting a second suit in trespass to try title should be 
strictly construed. Id. 

4. Though the location of a disputed line between adjacent surveys may 
be determined in an action of trespass to try title, yet, when the sole 
object of the suit is to determine the location of the line, and there is no 
question as to the title to either survey, the parties, under the former 
statute, would be entitled to but one adjudication on the question. Id. 

5. Where there is only a partial conflict of surveys, the statute will not 
run in favor of an adverse occupant under-the junior title, if his actual 
possession does not extend to that part of the land in dispute which is 
within the conflict. Peyton v. Barton, 298. 

6. When the statute of limitations is relied on in a st involving title 
to land, an actual, visible and exclusive adverse possession of the land in 
controversy must be shown. id. 

7. Jones v. Menard, 1 Tex., 771, discussed. Jd. 

8. In trespass to try title, brought in 1871, the defendant claimed under 
a deed from a common vendor made to a party in 1856, from whom the 
defendant purchased. ‘That deed referred to purchase money notes matar- 
ing in one, two and three years, and reserved an express lien for their 
payment. Held— 

1. That the vendor of defendant was not a necessary party. 
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2. The failure to present the purchase money notes at the place 
where they were made payable could not affect the issue. 

3. To defeat a recovery, the defendant should either tender the 
unpaid purchase money, or otherwise proffer to do equity. Davis v. 
Roosvelt, 305. 

9. Land was held in peaceable possession through a tenant for five 
years, and taxes paid under a lost deed which did not connect the claim- 
ant with the sovereignty of the soil, but which had been deposited before 
possession began with the clerk for registration, though never recorded. 
The claimant brought trespass to try title against one to whom the tenant 
sold his improvements, and attorned, without notice to his former land- 
lord: Held, that a judgment in favor of the plaintiff was proper on the 
ground of prior possession, without regard to the question of limitation. 
Duren v. Strong, 379. 

10. Under the modern practice in ejectment, a general description of 
the premises sued for is good, unless a different rule be prescribed by stat- 
ute. Knowles v. Torbitt, 557. 

11. Laches by the owner of the legal title in failing to sue and pay taxes 
will not defeat his action against a trespasser, where there has not been 
actual adverse possession for a sufficient time to support the plea of lim- 
itation. Moss v. Berry, 632. 

12. The doctrine that one whose land has been conveyed by the 


unauthorized act of an agent, and who might by reasonable diligence 
have known of the sale, claim and possession under it, will be presumed 
from his silence after a long period of years to have ratified the sale, has 
application ouly where the owner asserts a mere equitable right, but has 
no application when, in trespass to try title, the owner relies on his legal 
titie. Jd. 


TRUST DEED. See Deep or Trust. 
TRUST SALE. See Trusts anp TrusTeEEs, 5. 


- TRUSTS AND TRUSTEES. See Banks anp Banxrne, 1. Contract, 
4. Depostrt, 1. 

1. As between the parties, if the transaction be bona fide, a valid mort- 

ge or deed of trust can be made to secure future advances, as well as 
an existing indebtedness, and this applied, prior to the adoption of the 
present constitution, to deeds of trust upon the homestead as well as upon 
other property. Klein v. Glass, 37. 

2. When, by the terms of a deed of trust, the cestwi que trust is au- 
thorized to appoint a substitute trustee, in the event of the death, refusal, 
or failure of the original trustee to act, the trustee declined to execute 
the trust, unless, in addition to his commissions, he was paid for his ser- 
vices: Held, that this constituted such a failure as authorized the appoint- 
ment of a substitute. Id. 

3. If, by the terms of a d2ed of trust to secure future advances, the rate 
of interest is not restricted to eight per cent., an agreement to pay inter- 
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est as high as twelve per cent. may be enforced. In the absence of an 
agreement, eight per cent. only could be collected, calculated from the 
Ist of January after the accounts were made. Id. 





4. See statement and opinion for facts under which property worth 
$2,000 was sold at trust sale for $100, and the sale sustained. Jd. 

5. A deed of trust otherwise regular, provided that in the event the 
trustee named should be unwilling or unable to act in carrying oui the 
trust, then for the appointment by him of a stbstiiute trustee; and in tke 
event the trustee should refuse to appoint a substitute trustee, then it 
should be lawful for the holder of the note, due and unpaid, to appointa 
substitute trustee under his hand and seal, and that his acts should be 
effectual and binding. Prior to any action being taken under the deed of 
trust, the original trustee died without appointing a substitute, and after- 
wards the holder of the note appointed in writing, not under seal, a sub- 
stitute trustee, by whom the land, after default, was advertised, sold and 
conveyed. .In a controversy involving the validity of the sale, held — 

1. That the stipulation in regard to the appointment of a substitute 
trustee should be governed by the rules applicable to the exercise of 
directory powers. 

2. ‘The original trustee being rendered unable to act by death, 
though there was technically no refusal to appoint a substitute, there 
existed what was in effect equivalent to a refusal. 

3. Looking to the deed for the intention of the parties, the contin- 
gency had occurred which authorized the hclder of the ncte to ap- 
point a substitute trustee. 

4. 'The defective execution of a valid power will be sustained in 
favor of creditors and purchasers for value, and others not mere vol- 
unteers, when the intention of the parties clearly appears, and has 
been substantially carried out, when the defect complained of is a 
technical one, was not occasioned by fraud, and did not result in 
legal injury to the parties interested. Jacobs v. McClintock, 72. 

6. One who bids upon land at a sheriff’s sale under an agreement 
with the judgment creditor that the purchase shall be for the creditor, 
holds the title in trust for him, though the deed be made in the name of 
the bidder. Byrnes vy. Morris, 215. 

7. In a suit involving the title to land, the decree of a chancery court of 
another state was offered in evidence to show the nature and terms of a 
trust under which money was transferred, by order of that court, to a 
trustee appointed by a district court of Texas to receive it, which money 
was invested in the land, under a deed showing the trust character of the 
transaction: Held, that the decree was properly admitted in evidence, 
not as a muniment of title, but as showing the nature and terms of the 
trust attaching to the funds, and also attaching to the land in which they 
were invested. Wallace v. Campbell d> Maxey, 229. 

8. The decree of the court of chancery recited that ‘‘ neither the corpus 
of the trust fund, nor the increase thereof, should be subject to any debts 
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which the cestui que trust now owes, or may hereafter contract, but the 
said trustee shall apply the income of the same to the use and benefit of 
the said cestui que trust... The fund being transferred to Texas was 
invested in land under a conveyance to the Texas trustee, “to hold for 
the use and benefit of the said cestui que trust and the heirs of his body 
forever."’ Ina suit between a purchaser of the land inder execution 
against the cestui que trust, and the trustee, held — 

1. The cestwi que trust had no interest in the land subject to exe- 
cution. 

2. The purcheser under execution was chargeable with notice that 
the legal title was held by the trustee, and he acquired no better title 
than the cestwi gue trust had. Id. 

9. A contract between the owner of a land certificate and a locator 
for the location of the same, by the terms of which the locator is to have 
a portion of the land when titled, is a contract for the joint acquisition 
of land; the contract when performed is analogous to a joint pur- 
chase of land, and the owner of the certificate holds the title that issues 
thereon in trust for the locator, to the extent of the interest he was to 
acquire for his services. Doss vy. Slaughter, 235. 

10. If the certificate be located on separate tracts of land, the interest 
of the locator attaches to each survey; if but a portien of the certificate 
is located and titled, the locator is prima facie entitled to his pro rata 
interest in the portion thus titled. Id. 

11. A purchaser of land ata sale foreclosing a mortgage which was 
executed by the husband and wife jointly, on the land held in trust by 
the husband for the wife, cannot be dispossessed by the heir of the wife 
until he has done equity by paying off the mortgaged debt. Davis v. 
Roosvelt, 505. 


USE AND OCCUPATION. See Homesreap, 1. 


USURY. 
See ATTORNEY, 3. INTEREST, 3. 
VARIANCE. 


1. In a suit to enforce a vendor's lien on land for the payment of a 
note given for the purchase money, there was no specific description of 
the land set forth in the petition in terms, but reference was made for 
further description t> a deed executed by the vendor. Judgment was 
rendered for the amount due on the note, and ordering the sale of land 
not specifically described in terms by the judgment, but referred to as 
described in a deed recorded on certain pages of the county record of 
deeds: Held — 

1. There being no statement of facts contained in the transcript, 
the presumption is in favor of the judgment. 
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VARIANCE — continued. 

2. The description of the land was: sufficiently certain, the same 
being set forth so as to be identified with certainty in the deed. 

3. The fact that the judgment describes the land further than as 
averred in the pleadings by reference to the particular registry book 
and page in which the deed to the same was recorded, was not a vari- 
ance from the pleading, but an additional description, which, in the 
absence of a statement of facts, it will be presumed was sustained 
by the pleadings. Rogers v. McLaren, 425. 


VALUABLE CONSIDERATION. See Necorrasie INsrRUMENT, 3. 
1. The assignment of a negotiable note as collateral security for a pre- 
existing debt due from one partner to another, is a transfer in due course 
of trade for a valuable consideration. Liddell v. Crane, 549. 


VENDOR AND VENDEE. 

See Equity, 7. Lien, 2. 

Superior Tit es, 1. Trespass to Try Trrre, 1. 

1. Though as a general rule, possession of real estate is constructive 
notice of the title of the possessor, yet the bare fact of continued posses- 
sion of land by a vendor, for a time less than would be reasonably neces- 
sary to remove from the place after the execution and record of his deed, 
will not charge a subsequent purchaser from his vendee with notice of a 
secret trust, whereby an absolute deed of the vendor would be rendered 
inoperative. Cameron v. Romele, 238. 

2. The authority of courts will not be exercised to cancel a deed on the 
application of the vendor, when it is made for the purpose of evading the 
payment of just debts; and it would seem that the same rule should ap- 
ply when the conveyance was made with that motive, though under a mis- 
take as to the liability of the vendor for the debt, caused by the fraudulent 
representations of the vendee. Id. 

3. When both the vendor and vendee are in possession of land, so far 
as third parties may be affected, the law regards the possession as being 
with him who has title. Jd. 

4, Where one conveys a portion of a tract of land, on the whole of 
which there is a former incumbrance, and afterwards adjusts the incum- 
brance by substituting therefor a new lien on the entire tract, his vendee 
not being a party thereto, satisfaction of the new lien can only be enforced 
as against the vendor. Gillum v. Collier et al., 592. * 


VENDOR'S LIEN. See Varrance, 1. 

1. In asuit to foreclose a vendor's lien, the fact that a note offered in 
evidence corresponds in date and amount with one recited in the deed as 
having been executed by the purchaser for the land, is prima facie evi- 
dence that it is the noe executed for the purchase money. Steinbeck v. 
Stone, 382. 
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VENUE. 

1. Section 1 of the act*to fix the venue in certain cases, approved March 
21, 1874 (Session Acts 14th Lagislature, p. 31), which authorized suit 
against a railway company in any county where it had an agency, was not 
repealed by the first section of a subsequent act of the same legislature 
(Session Acts, p. 107). The first act was intended to extend the right to 
institute suits more particularly against railway companies, in counties 
other than that of the domicile of the company; while the second act was 
designed to extend a like remedy to any association, joint stock or insur- 
ance company. H. & 7. C. R. R. Co. v. Ford, 364. 


VERDICT. 
1. The judgment in an inferior court, based on a verdict defective in 
form only, will not be reversed for that cause when no objection was 
urged in the court below. De Montel v. Speed, 35). 


VOID AND VOIDABLE. 

1. A deed of assignment for the benefit of ali the creditors failed to 
convey all the property of the debtor subject to execution. Held— 

1. The failure to convey a)) the property, conceding the ouitssion to 
be a badge of fraud, was not sufficient to entitle one of the creditors, 
for whose benefit in common with others the assignment was made, 
to have the deed declared absolutely void for his sole benefit. Lieks 
v. Copeland, 581. 

2. In a suit by an assignee under deed, for the benefit of creditors 
against an attaching creditor, the petition set forth the deed of assign- 
ment, in which the following clause was found: ‘‘ And my said trustee 
is hereby directed, when he shail have realized cash from said assets, in 
such sum3 as he miy d2em proper, that he pay out the same pro rata to 
the said creditors by installments or dividends, or he may retain the same 
until all the assets are converted, then pay ous the whole, and close up 
the entire matter at once.’’ On general demurrer to the petition, it was 
insisted that by reason of that clause the deed was void for fraud. Held — 

1. The clause in the deed is not of itself necessarily so inconsistent 
with fair dealing and the just rights of creditors, as to have required 
the court-to declare the deed null and void. 

2. There was no error in overruling the demurrer and permitting 
the deed to be read in evidence. 

3. The fact that the deed authorized the assignee to sell for cash, 
or on cregit, was but a badge of fraud, and did not per se render 
the deed void. Jd. 

3. A patent for land issued to one not a colonist of Peters’ colony, and 
which embraces land within the reservation made by the contract with 
W. S. Peters, will not be held void at the suit of parties having no equi- 
ties prior to the issuance of the patent, if it was issued from th> 
proper office, at a time when, on surveys lawfully made or renewed, dur- 
ing a preceding interval, such patent might have lawfully issued. Bryant 


v. Mayhoff, 440. 
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VOID AND VOIDABLE — continued. 


4. This case distinguished from Sherwood v. Fleming, 25 Tex. Sup., 408. 


g, 2 
Id. 

5. If a patent emanates from competent authority, although in the 

. , preliminary proceedings on which it is based, an illegality may intervene 


which eventuates in the grant of a patent to a party who otherwise would 
not have been entitled to receive it, yet being issued by an officer author- 
ized to make the grant, and whose duty it is to pass on the sufficiency of 
the evidence on which it is issued, the state, or some one having color of 
title in the land, can alone attack the patent for illegality. Id. 

6. The evidence? was conflicting as to whether a survey made in 1844, 
for one not a colonist of Peters’ colony, on land within the colony reser- 
vation, and naar its eastern line, was honestly made and in ignorance of 
the colony limits, the boundary line of the colony not being then ran and 
: } established on the ground. Patent issued on the survey, and in a contro- 

versy between those holding under the patent, and asubsequent claimant 
under a location and survey made in 1871, A2ld, that a judgment in favor 
of those claiming und2r the patent should not be disturbed. Id. 
7. See statement of case for land certificate, which it was held was not 
so defective as to affect the validity of a patent issued thereon, Id. 
8, Stoddard rv, Chambers, 2 How., 284; Melton v. Cobb, 21 Tex., 539; 
‘ Kimmel rv. Wheeler, 22 Tex., 77; Woods rv. Durrett, 28 Tex., 437; Wright 
v. Hawkins, id., 470; Sherwood rv. Fleming, 25 Tex. Sup., 427; and Todd 
v. Fisher & Miller, 25 Tex., 241, reviewed and discussed. Id. 
WAIVER. See PLEavprna, 2, 3. 


1. While a defendant might, by a direct proceeding, set aside a judg- 





ment showing on its face that the court fixed the damages on an _unliqui- 
dated demand, without the intervention of a jury, his failure to take such 
proczeding will be considered as a waiver of his right toa jury, and he 
not complaining, a stranger in a collateral proceeding cannot for him. 
Carter v. Roland, 540. 
WAREHOUSE 
1. The business of warehousing and compressing cotton is not aa em- 
ployment which the common law declares public. Ladd v. The S.C. P, 
& M. Co., 171. 
WIDOW. See Homesreap, 1. 
WILL. See Homesreap, 1. 
WITNESS. 
1. See opinion for statement of a witness, held to be properly excluded 
by the court, because the same was argumentative, and a conclusion of 
the witness. Byrnes v. Morris, 215. 

2. The statute does not disqualify a party to a suit by an administrator 
from testifying in the cause, except as to a transaction with, or statement 
by, the intestate. (Rev. Stat., art. 2248.) In such a suit the defendant 
may testify as to what he himself had done under and by virtue of a 
contract with the intestate. Porterv. Wheat, 401. 











